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These appeal s are directed agai nst the judgnent of the
Di vi si on Bench of Gujarat H gh Court in Letters Patent
Appeal s fil ed agai nst \a conmmon judgnment of a | earned Single
Judge dated 22nd Septenber, 1990. The worknen of
Ahrmedabad Muni ci pal Corporation chall enged the orders of
di smi ssal /renoval fromservice, by filing a Cvil Suit. The
Cty Cvil Court franed four issues, one of which is whether
the suit is bad for want of jurisdiction. On the said issue it
cane to the conclusion that the Cvil Court had no
jurisdiction to entertain and try the suit, accordingly the suit
was di smssed. Identical suits filed by different enployees
agai nst the order of termnation having been dism ssed by the
Cty Cvil Court, individual appeals had been preferred and
all those appeals, six in nunber, stood disposed of by a
conmon judgrment of the | earned Single Judge of Cujarat
H gh Court. The Single Judge came to the conclusion that
the Cvil Court will have the jurisdiction to go intothe
guestion, as to whether the orders of termination of services
were null and void, having been passed by an authority who
had no conpetence to pass the same, but it had no
jurisdiction to exam ne the alleged | acuna in the procedura
part of disciplinary inquiry which is governed by Standing
orders and the jurisdiction of the Civil Court to enter/into
such question nust be held to be inpliedly barred. Wth this
concl usion the | earned Single Judge having set aside the
judgrment of the City Cvil Court and having remitted the
matter for adjudication, as to whether the order of
term nation could be interfered with on the ground of want of
conpetence on the part of the authority, who had passed the
order, the plaintiff/worknman assail ed the same by filing
Letters Patent Appeal contending inter alia that the Cty G vi
Court will have no jurisdiction to go into the procedura
irregularities because the provisions of Industrial D sputes
Act and inplied ouster of jurisdiction of Gvil Court is not
correct. Ahnedabad Municipal Corporation filed cross-
objection in the Letters Patent Appeal ss challenging that part
of the judgnent and decree of the |earned Single Judge
wher eunder the Single Judge had quashed the decree of the
Cty Cvil Court and remanded the matter to City Cvil Court
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for deciding as to whether declaration prayed for by each of
the workman can be granted on the ground of want of

conpetence on the part of the authority who had passed the
order of dismissal/renoval. Al these Letters Patent Appeals
as well as the corss-objections were disposed of by a

conmon judgnent, which is the subject matter of

consideration in these appeals. The Division Bench of the

H gh Court was of the opinion that the City Cvil Court was
right in holding that it has no jurisdiction to hear the suits
instituted by the enpl oyees/plaintiffs and the | earned Single
Judge was not right in holding that the question of

conpetence of the authority, who had passed order of

di sm ssal or who had passed the order to initiate disciplinary
proceedi ngs coul d be decided by the Civil Court. According
to the Division Bench even that question about the

conpet ence of the authority who passed the order can be

gone into by the Labour Court or Industrial Tribunal, and
therefore, Cvil Court’s jurisdiction to entertain a suit has to
be held to have been inpliedly barred. The Letters Patent
Appeal s having been di sm ssed and cross-objections filed by

t he Corporation having been all owed, ‘the present appeals

have been preferred. Wen these appeals were listed before
a bench of this Court, by order dated 13th Cctober, 1993,
Bench referred the cases to a Constitution Bench of 5

Hon’ bl e Judges. When the appeals were |isted before a
Constitution Bench it was represented by the counsel that the
matter has been resolved by a judgnent of this Court in

Raj ast han State Road Transport Corporation and

anot her vs. Krishna Kant and others (1995) 5 SCC 75,

and therefore, the Constitution Bench thought it fit to direct
that the Cvil Appeals shoul d be placed before a Bench of
three | earned Judges, and that is why these appeals cane

bef ore us.

M. Ahmadi, |earned counsel appearing for the
appel | ants contended, that under Section 9 of the Code of
Cvil Procedure the Civil Courts have the jurisdiction to try
all suits of civil nature excepting suits of which'their
cogni zance is either expressly or inpliedly barred. In view
of | anguage of Section 9, the counsel urged that there should
be presunption in favour of the jurisdiction of a Cvil Court
and exclusion of the jurisdiction should not be readily
i nferred unl ess such exclusion is either explicitly expressed
or clearly inplied. According to M. Ahmadi, a | aw ousting
the jurisdiction of a Cvil Court should be strictly construed
and the onus lies on the party who seeks to oust the
jurisdiction of the Gvil Court, to establish the sane.
According to the | earned counsel a litigant having a
grievance of a civil nature has, independently of any statute,
aright toinstitute a suit in a Cvil Court and that right cannot
be taken away unless the sanme is either expressly barred or
impliedly inferred. According to the |earned counsel | the
suits filed in the case in hand and the relief sought for, being
civil in nature the jurisdiction of the Cvil Court ought not to
be held to be inmpliedly barred nmerely because the Industria
Tri bunal or Labour Court can entertain the dispute and grant
the relief in question. It is also urged that the Industria
Di sputes Act does not contain any provision barring the
jurisdiction of a Civil Court. That being the position, the
Hi gh Court conmitted error in holding that the jurisdiction of
the Cvil Court nust be inpliedly held to have been barred.
According to M. Ahmadi, if the right clained is not purely a
creature of the Industrial Disputes Act, but is a common |aw
right and the Industrial Disputes Act entrusts to a specia
Tri bunal for adjudication of such right and at the sane tine
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does not expressly oust the jurisdiction of the Civil Court, the
intention of the legislature nmust be held to be that the
jurisdiction of the Gvil Court is not barred and in such a case
it would be open to the party concerned to el ect one of the
forumfor the renedies, which he is seeking for. The |earned
counsel for the respondent M. Anand, on the other hand
contended, that the Parlianment having enacted the provisions

of Industrial Disputes Act for speedy, inexpensive and
efficacious renedies in relation to a dispute between the

enpl oyer and the enployee, it nust be held that the

jurisdiction of the Gvil Court is barred if the relief sought for
could be properly given by a forumunder the Industrial Law.
According to M. Anand the very purpose of the enactnent

woul d be frustrated if it is held that the Cvil Court stil
retains the jurisdiction over a dispute which could be

ot herwi se adj udi cat ed upon-by a forum under the Industria

Di sputes Act.

In view of the rival subnissions at the bar, the question
that arises for consideration is whether the relief sought for
by the plaintiffs in these suits can cone within the anbit of
an industrial dispute under the Industrial Disputes Act, and if
the answer is in affirmative then whether the concl usion of
the H gh Court that the jurisdiction of the Civil Court is
barred is correct or not?

One of the leading authorities on the point is the case of
Dhul abhai and ot hers vs. The State of Madhya Pradesh
and another - (1968) 3 SCR 662. A Constitution Bench of
this Court after examning the diverse views expressed in
several earlier decisions came to hold that an exclusion of
jurisdiction of Civil Court is not readily to be inferred unless
the statute gives a finality to the orders of the specia
Tribunal s and the Tribunals woul d be entitled to confer
adequate remedy what the G vil Courts would normally do in
a suit and only in such circunstance the Civil Courts’
jurisdiction can be inferred to be excluded, but the Court
hasten to add that even in such cases also the Gvil Courts’
jurisdiction cannot be said to be excluded, if it is alleged that
the provisions of particular Act had not been conplied with
or that the statutory Tribunal have not acted in conformty
with the fundamental principles of judicial procedure. M.
Ahmadi , no doubt placed reliance on the decisions of this
Court in Sirsi Miunicipality by its President, Sirsi vs.
Cecelia Kom Francis Tellis - (1973) 1 SCC 409 and Ram
Kumar vs. State of Haryana 1987 (Supp.) SCC 582, but
in both these aforesaid cases the question of inplied ouster of
the jurisdiction of Civil Court where an Industrial Court can
grant relief sought for was not the subject natter for
consi deration. The consideration in both the cases was
whet her the dism ssal of a workman being assailed, ~ can the
Cvil Court entertain and try the suit and the answer was in
affirmative. Nobody disputes with the aforesaid proposition
The point in issue in the case in hand was not before this
Court in the aforesaid two cases. In the case of The
Prem er Autonobiles Ltd. etc. vs. Kanl ekar Shantaram
Wadke of Bonbay and others etc. etc,. (1976) 1 SCC 496
the question of ouster of jurisdiction of the Civil Court in
relation to a | abour dispute cane up for consideration
directly. The Court held in the aforesaid case that if a statute
confers a right and in the sane breath provides for a renedy
for enforcenent of such right the remedy provided by the
statute is an exclusive one. It further held that under Section
9 of the Code, the Courts have subject to certain restrictions,
jurisdiction to try suits of civil nature excepting suits of
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whi ch their cognizance is either expressly or inpliedly
barred. The Court examined the provisions of the Industria
Di sputes Act and canme to the conclusion that the Act

envi sages col |l ective bargai ning, contracts between union
representing the worknen and t he managenent and such a

matter was held to be outside the real mof the common | aw

or Indian Law of Contract. The Court also held that the
powers of the authorities deciding industrial disputes under
the Industrial Disputes Act are very extensive, much w der
than the powers of a civil court while adjudicating a dispute
whi ch may be an industrial dispute. But under the provisions
of the Industrial Disputes Act since the workman cannot
approach the | abour court or tribunal directly and the
government can refuse to make a reference even on grounds

of expedi ency, such handicap would | ead to the concl usion
that for adjudication of an industrial dispute in connection
with a right or obligation under the general or conmon | aw
and not created under the Act, the renmedy is not exclusive,
and on'the other hand is alternative, and therefore, the G vi

Court will have no jurisdiction to try and adjudi cate upon an
i ndustrial dispute if it concerned enforcenent of certain right
or liability created only under the Act and not otherwise. In

other words it was held that if the dispute is not an industria
di spute, nor does it relate to enforcenent of any other right
under the Act, the/'renedy lies only in the Cvil Court. But if
the dispute is an industrial dispute ari'sing out of the right or
liability under the general or common | aw and not under the

Act, the jurisdiction of the Gvil Court is alternative, |eaving
it to the election of suitor concerned to choose his renedy for
the relief which is competent tobe granted in a particular
renmedy. It was also held that if the industrial dispute relates
to the enforcenment of a right or an obligation created under

the Act, then the only renedy available tothe suitor is to get
an adj udi cation under the Act. M. Ahnadi, |earned counse
appearing for the appellants strongly relied upon the

af oresai d observations for his contention that the dispute in
the case in hand cannot be held to be dispute arising out of a
right or liability under the Act, and on the other hand, is a

di spute arising out of a right or liability under the common

l aw, and as such, the jurisdiction of the G vil Court could not
have been held to have been barred. This decision of the

Court was considered by this Court in Rajasthan State Road
Transport Corporation & Anr. vs. Krishna Kant and

others. (1995) 5 SCC 75. After quoting the principles

enunci ated by the Court in The Prenier Autonpbiles’ case

(supra) and on consideration of a |arge nunber of decisions,

it was held : -

"Para 28. Now, com ng back to Principle No.2

and its qualification in para 24, we nust say that
para 24 nmust be read harnoni ously with the said
principle and not in derogation of it- not so as to
nullify it altogether. Indeed, Principle No.2 is a
reiteration of the principle affirned in severa
deci si ons on the subject including Dhul abhai
Principle No.2 is clear whereas para 24 is nore in
the nature of a statenent of fact. It says that nost
of the industrial disputes will be disputes

i nvol ving the rights and obligations created by the
Act. It, therefore, says that there will hardly be
any industrial dispute which will fall under
Principle No.2 and that alnost all of themwll fal
under Principle No.3. This statement cannot be
under st ood as saying that no industrial dispute can
ever be entertained by or adjudicated upon by the
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civil courts. Such an understandi ng woul d not

only make the staterment of lawin Principle No.2
whol | y meani ngl ess but woul d al so run counter to
the well-established principles on the subject. It
must accordingly be held that the effect of
Principle No.2 is in no manner whittled down by
para 24. At the sanme tinme, we nust enphasise

the policy of |law underlying the Industria

Di sputes Act and the host of enactments

concerni ng the worknen nade by Parlianment and

State Legislatures. The whole idea has been to
provi de a speedy, inexpensive and effective forum
for resolution of disputes arising between

wor kmen and their enployers. The idea has been

to ensure that the workmen do not get caught in

the labyrinth of civil courts with their |ayers upon
| ayers of appeal s and revisions and the el aborate
procedural |aws, which the worknen can il

afford. The procedures followed by civil courts, it
was t hought, would not facilitate a pronpt and

ef fective di sposal of these disputes. As against
this, the courts and tribunals created by the

I ndustrial D sputes Act are not shackl ed by these
procedural laws nor is their award subject to any
appeal s or revisions. Because of their informality,
the worknen and their representatives can
thensel ves prosecute or defend their cases. These
forums are enpowered to grant such relief as they
think just and appropriate. They can even
substitute the punishment in many cases. They

can make and re-make the contracts, settlenents,
wage structures and what not . Their awards are

no doubt anenable to jurisdiction of the H-gh

Court under Article 226 as also to-the jurisdiction
of this Court under Article constraints. It is,
therefore, always in the interest of the worknen
that disputes concerning them are adjudicated in
the foruns created by the Act and not in a civi
court. That is the entire policy underlying the vast
array of enactnents concerning worknen. . This

| egi sl ative policy and intendnment should
necessarily weigh with the courts in interpreting
these enactnents and the disputes arising under

t hem

Para 29. Now | et us exanine the facts of the
appeal s before us in the light of the principles
adunbr ated Prem er Autonpbiles. The first thing
to be noticed is the basis upon which the
plaintiffs-respondents have clainmed the severa
reliefs in the suit. The basis is the violation of the
certified Standing Orders in force in the appellant-
establishnent. The basis is not the violation of
any terns of contract of service entered into
bet ween the parties governed by the | aw of
contract. At the same time, it must be said, no
right or obligation created by the Industria
Di sputes Act is sought to be enforced in the suit.
Yet another circunstances is that the Standing
Orders Act does not itself provide any forumfor
the enforcenent of rights and liabilities created by
the Standing Orders. The question that arises is
whet her such a suit falls under Principle No.3 of
Premi er Autonobiles or under Principle No. 2?

We are of the opinion that it falls under Principle
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No.3. The words "under the Act" in Principle

No. 3 nust, in our considered opinion, be

understood as referring not only to Industria

Di sputes Act but also to all sister enactments-[Ilike
I ndustrial Enployment (Standing Orders) Act]

whi ch do not provide a special forumof their own
for enforcenent of the rights and liabilities
created by them Thus a dispute involving the
enforcenent of the rights and liabilities created by
the certified Standing Orders has necessarily got

to be adjudicated only in the foruns created by

the Industrial Disputes Act provided, of course,

that such a dispute anpbunts to an industria

di spute within the nmeaning of Section 2(k) and 2-

A of Industrial Dispsutes Act or such enactnent

says that such di spute shall be either treated as an
i ndustrial disputeor shall be adjudicated by any of
the foruns created by the Industrial D sputes Act.
The civil 'courts have no jurisdiction to entertain
such suit's. In other words, a dispute arising

bet ween the enpl oyer and the worknman/wor knen

under, or for the enforcement of the Industria

Empl oynment Standing Orders is an industria

dispute, if it satisfies the requirements of Section
2(k) and/or Section 2-A of the Industrial D sputes
Act and nust be adjudicated in the foruns created

by the Industrial D sputes Act alone. This would

be so, even if the dispute raised or relief claimed
is based partly upon certified Standing O ders and
partly on general |aw of contract."

The Three Judge Bench in Rajasthan State Road
Transport Corporation (supra) summarised the principles
as bel ow -

"(1) \Where the dispute arises fromgeneral |aw of
contract, i.e., where reliefs are(clained on the
basis of the general |aw of contract, a suit filed'in
civil court cannot be said to be not maintainabl e,
even though such a dispute may al so constitute an
"industrial dispute" within the meaning of Section
2(k) or Section 2-A of the Industrial Disputes Act,
1947.

(2) Where, however, the dispute involves
recogni tion, observance or enforcement of any of
the rights or obligations created by the Industria
Di sputes Act, the only remedy is to approach the
foruns created by the said Act.

(3) Simlarly, where the dispute involves the
recogni tion, observance or enforcement of rights
and obligations created by enactrments |ike
I ndustrial Enployment (Standing Orders) Act,
1946 which can be called "sister enactnents" to
I ndustrial Disputes Act and which do not
provide a forumfor resolution of such disputes,
the only renedy shall be to approach the foruns
created by the Industrial D sputes Act provided
they constitute industrial disputes within the
nmeani ng of Section 2(k) and Section 2-A of
I ndustrial Disputes Act or where such enact nent
says that such dispute shall be either treated as an
i ndustrial dispute or says that it shall be
adj udi cated by any of the foruns created by the
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Industrial Disputes Act. Oherw se, recourse to
civil court is open.

(4) It is not correct to say that the renedies
provided by the Industrial D sputes Act are not
equal ly effective for the reason that access to the
f orum depends upon a reference bei ng nade by
the appropriate Governnment. The power to nake
a reference conferred upon the Government is to
be exercised to effectuate the object of the
enact ment and hence not unguided. The rule is to
make a reference unl ess, of course, the dispute
raised is a totally frivolous one ex facie. The
power conferred is the power to refer and not the
power to decide, though it may be that the
Government is entitled to exam ne whether the
dispute is ex facie frivolous, not neriting an
adj udi cation.

('5) Consistent with the policy of |aw
af oresai d, we comrend to Parlianent and the
State Legislatures to make a provision enabling a
wor kman to approach the Labour Court/Industria
Tribunal directly -- i.e., without the requirenent
of a reference by the Governnent in case of
i ndustrial disputes covered by Section 2-A of the
Industrial Disputes Act. This would go-a |ong
way in renoving the nmisgivings with respect to
the effectiveness of the renedi es provided by the
I ndustrial D sputes Act.

(6) The certified Standing Orders framed
under and in accordance with the Industrial
Empl oynment (Standi ng Orders) Act, 1946 are
statutorily inmposed conditions of service and are
bi ndi ng both upon the enpl oyers and enpl oyees,
t hough they do not anopunt to "statutory
provi sions". Any violation of these Standing
Orders entitles an enpl oyee to appropriate relief
either before the forums created by the |Industria
Di sputes Act or the civil court where recourse to
civil court is open according to the principles
i ndi cated herein.

(7) The policy of |aw energing from
Industrial Disputes Act and its sister enactments is
to provide an alternative dispute-resolution
mechani smto the worknen, a mechani sm which
i s speedy, inexpensive, informal and
unencunbered by the plethora of procedural |aws
and appeal s upon appeal s and revi si ons applicable
to civil courts. |Indeed, the powers of the courts
and tribunals under the Industrial Disputes Act are
far nore extensive in the sense that they can grant
such relief as they think appropriate in the
circunstances for putting an end to an industria
di spute.”

It may be borne in nmind that the Industrial Disputes Act was
enacted by the Parliament to provide speedy, inexpensive and
effective forumfor resolution of disputes arising between
wor knmen and the enpl oyers, the underlying idea being to
ensure that the workmen does not get caught in the [abyrinth
of civil courts which the worknen can ill afford, as has been
stated by this Court in Rajasthan State Road Transport
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Cor pn. case(supra). It cannot be disputed that the procedure
followed by Civil Courts are too | engthy and consequently, is
not an efficacious forumfor resolving Industrial D sputes
speedily. The power of Industrial Courts also is wi de and
such foruns are enpowered to grant adequate relief as they

think just and appropriate. 1t is in the interest of the

wor knmen that their disputes, including the dispute of illega
term nation are adjudicated upon by an industrial forum To
our query M. Ahnadi, |earned counsel appearing for the

appel l ants was not in a position to tell that the relief sought
for in the cases in hand, cannot be given by a forum under the
Industrial Disputes Act. The legality of order of term nation
passed by the enployer wi'll be an industrial dispute within
the neaning of Section 2(k) and under Section 17 of the
Industrial Disputes Act, every Award of Labour Court,

I ndustrial Tribunal or National Tribunal is required to be
publ i shed by the appropriate government within a period of
thirty days fromthe date of its receipt and such Award
publ i shed 'under sub-section (1) of Section 17 is held to be
final

In the aforesai d premises and having regard to the relief
sought for in the suits filed in the Gvil Court, we have no
manner of hesitation to conme to the conclusion that in such
cases the jurisdictionof the CGvil Court nust be held to have
been inpliedly barred and the appropriate forumfor
resol ution of such dispute is the forumconstituted under the
Industrial Disputes Act. W, therefore, do not find any
infirmty with the inpugned judgment of the H gh Court
requiring our interference. The appeals accordingly fail and
are di sm ssed. We woul d however observe that it would be
open for the appellants-worknen to approach the appropriate
i ndustrial forum and such forumif approached, wll dispose

of the matter on its owmn nerits. There will be no order as to
costs.

................................ J:
( Bl SHESHWAR PRASAD SI NGH)

February 06, 2002.




