http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 28

PETI TI ONER
RAlI PUR DEVELOPMENT AUTHORI TY ETC. ETC.

Vs.

RESPONDENT:
CHOKHAMAL CONTRACTORS ETC. ETC

DATE OF JUDGVENTO04/ 05/ 1989

BENCH
VENKATARAM AH, E.S. (J)
BENCH

VENKATARAM AH, E.S. (J)
PATHAK, R S. (CJ)

M SRA RANGNATH
VENKATACHALLI AH, M'N. (J)
QIHA, N D (J)

Cl TATI ON
1990 Al R 1426 1989 SCR (3) 144
1989 SCC (2) 721 JT 1989 (2) 285

1989 SCALE (1)1279
Cl TATOR | NFO :

RF 1990 SC1984 (33)

D 1991 SC 945 (6)

F 1992 SC 732 (2)
ACT:

Arbitration Act, 1940: Sections 16(1)(c), 20, 21 and
30(c), 32--Award--Whether liable to be set aside on. ground
that no reasons have been given--Necessity to give reasons
where statute or Court orders.

CGovernment Contracts: Governnent and their instrunental-
ities--Should as matt er of policy and public
interest--Ensure that arbitration clause provides for speak-
ing awards by arbitrators.

Admi ni strative Law: Nat ur al justice--Principles
of - - Furni shi ng reasons in support of decision--Not _applica-
ble to cases arising under the |law of arbitration which is
i ntended for settlement of private disputes.

Practice And Procedure: Courts should be slowin taking
decisions which will have effect of shaking rights/titles
whi ch have been rounded on particular interpretation of |aw

HEADNOTE:

The common question arising in the instant cases /which
was referred to this larger Bench is whether an award passed
under the provisions of the Arbitration Act, 1940 is liable
either to be remtted under section 16(1)(c) of the Act or
liable to be set aside under section 30(c) thereof nmerely on
the ground that no reasons have been given by the arbitrator
or unpire, as the case may be, in support of the award.

It was urged that (i) subsequent to 1976 there has been
a qualitative change in the law of arbitration and that it
has become necessary to insist upon the arbitrator or the
unpire to give reasons in support of the award passed by him
unless the parties to the dispute have agreed that no rea-
sons need be given by the arbitrator or unpire for his
decision; (ii) since under section 16(1)(c) of the Act the
legality of an award can be questioned in Court on the basis
of an error apparent on the face of an award, the only way
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of ensuring that an award is in accordance with law is by
i nsisting upon the arbitrator or unpire to give reasons for
the award and (iii) an arbitrator or an unpire discharges a
judicial function while functioning as an arbitrator or an
unpi re under the Act, and, therefore, is under an obligation
to observe rules of natural justice while discharging his
duties, (iv) that the concept of natural justice had under-
gone a great deal of change in recent years, and the re-
qui rement of giving

145

reasons for a decision should be treated as a new rule of
natural justice.

Wil e answering the question in the negative and remt-
ting the cases to the Division Bench for disposal in accord-
ance with law, this Court,

HELD: (1) The arbitrator or unpire is under no obliga-
tion to give reasons in support of the decision reached by
hi m unl.ess under the arbitration agreenment or in the deed of
submission he is required to give such reasons, and if the
arbitrator ~or unpire chooses to give reasons in support of
his decision it is open tothe Court to set aside the award
if it finds that an error of 1aw has been committed by the
arbitrator or unpire on the face of the record on going
t hrough such reasons. [161C D

(2) The arbitrator or unpire shall have to give reasons
al so where the court’ has directed in any order such as the
one made under section 20 or section 21 or section 34 of the
Act that reasons should be given or where the statute which
governs an arbitration requires himto do so. [161D E

(1) University of New South Wales v. Max Cooper & Sons
Pty. Ltd. 35 Australian Law Reports p. 219; (2)  Hodgki nson
v. Fernie & Anr., [1857] 3 C.B. (N.S.) 189=140 English
Reports p. 712; (3) Chanpsey Bhara & Conpany v. - JivVra,
Bal | oo Spi nning and Weavi ng Conpany Ltd., A l.R 1923  Privy
Council 66, (4); Seth Thawardas Pherumal v. The Union of
India, [1955] 2 S.C R 48 (5) Jivarajbhai U anshi Sheth &
Os. v. Chintamanrao Balaji & Ors., [1964] 5 SCR /480 (6)
Bungo Steel Furniture Pvt. Ltd. v. Union of India, [1967] 1
SCR 633, (7) State of Rajasthan v. Ms. RS, Sharma & Co.
[1988] 4 SCC 353, referred to.

(3) The people in India as in other parts of the world
such as England, U.S.A and Australia have beconme accustomned
to the systemof settlenment of disputes by private arbitra-
tion and have accepted awards made agai nst them as  bi ndi ng
even though no reasons have been given in support of the
awards for a long time. They have attached nore inportance
to the element of finality of the awards than their |[|egali-
ty. [178D

(4) Courts should be slow in taking decisions which wll
have the effect of shaking rights and titles which have been
rounded through a long tinme upon the conviction that a
particular interpretation of lawis the [ egal and proper one
and is one which will not be departed from [179C D

Brownsea Havel Properties v. Pooje Corporation, [1958]
Ch. 74 (C.A), referred to
146

(5) Even after the passing of the English Arbitration
Act, 1979 wunless a court requires the arbitrator to give
reasons for the award, an award is not liable to be set
aside nerely on the ground that no reasons have been given
in support of it. [180A- B]

(6) The foundation of any arbitration proceeding is the
exi stence of an arbitration agreenment between the persons
who are parties to the dispute. It is not as if people are
wi thout any remedy at all in cases where they find that it
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is in their interest to require the arbitrator to give
reasons for the award. In cases where reasons are required,
it is open to the parties to the dispute to introduce a term
either in the arbitration agreement or in the deed of sub-
m ssion requiring the arbitrators to give reasons in support
of the award. But there may be many transactions in which
parties to the dispute nmay not relish the disclosure of the
reasons for the award. [151 E]

Fi rm Madanl al Roshanl al Mahaj an v. Hukunthand MI1ls Ltd.
I ndore, [1967] 1 S.C.R 105; N. Chelapan v. Secretary,
Kerala State Electricity Board & Anr., [1975] 2 S.C.R 811,
referred to.

(7) The two well recognised principles of natural jus-
tice are (i) that a Judge or an arbitrator who is entrusted
with the duty to decide a dispute should be disinterested
and unbi ased (nenp judex in cause sua); and (ii) that the
parties to dispute should be given adequate notice and
opportunity to be heard by the authority (audi alteram
parten). /Gving reasons in support of a decision was not
considered to be a rule of natural justice either under the
| aw of arbitration or under administrative law. [171(

(10) Payyavula Vengamma v. Payyavul e Kasanna & Os.,
[1953] S.C.R 119; (11) Harvey v. Shelton, [1844] 7 Bear
455 at p. 462; (12) ‘Haigh v. Haigh. [1861] 31 L.J. Ch. 420;
(13) Som Datt Dattav. Union of India & Os., [1969] 2
S.CR 177; (14) Bhagat Payyavula v. The Union of India &
Os., [1967] 3 S.C.R 302; (15) Sienens Engineering & Manu-
facturing Co. of India Ltd. v. Union of India & Anr., [1976]
Supp. S.C. R 489; (16) Associated Cement Conpanies Ltd.
v.P.N Sharma & Anr., [1965] 2 S.C R 366; (16) A K Kraipak
JUDGVENT:
ferred to.

(8 A distinction has to be made between statutory
arbitrations and private arbitrati ons. Wat applies general -
ly to settlement of disputes by authorities governed by
public |aw need not be extended to-all cases arising under
private | aw such as those arising under the | aw of
147
arbitration which is intended for settlenent of private
di sputes. [178A-B]

Rohtas Industries Ltd. & Anr. v. Rohtas |ndustries Staff
Union & Os., [1976] 3 S.C R 12, referred to:

(9) It is no doubt true that in the decisions pertaining
to Adm nistrative Law, this Court in cases has observed that
the giving of reasons in an administrative decisions is a
rule of natural justice by an extension of the prevailing
rule. It would be in the interest of the world of conmerce
that the said rule is confined to the area of Adm nistrative
Law. [179D E]

(10) The trappings of a body which discharges judicia
functions and required to act In accordance with “law with
their concomitant obligations for reasoned decisions, are
not attracted to a private adjudication of the nature of
arbitration as the latter is not supposed to exert -the
State’'s sovereign judicial power. [180F-QG

(11) It will not be justifiable for Governnents or their
instrumentalities to enter into arbitrati on agreenents which
do not expressly stipulate the rendering of reasoned and
speaking awards. Governments and their instrumentalities
should, as a matter of policy and public and private inter-
est if not as a conpul sion of | awensure that wherever they
enter into agreenents for resolution of disputes by resort
to private arbitration, the requirenment of speaking awards
is expressly stipulated and ensured. It is for Governments
and their instrumentalities to ensure in future this re-
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quirement as a matter of policy in the larger public inter-
est. Any lapse in that behalf might lend itself to or per-
haps justify the legitimate criticismthat Governnent fail ed
to provide against possible prejudice to public-interest.
[ 181B- D]

(12) A decision on the question involves a question of
| egislative policy which should be |eft to the decision of
Parlianment. It is significant that although nearly a decade
ago the Indian Law Comri ssion submitted its report on the
law of arbitration specifically nmentioning therein that
there was no necessity to amend the law of arbitration
requiring the arbitrator to give reasons, Parlianment has not
chosen to take any step in the direction of the amendnent of
the law of arbitration. [178H, 179G H]

(13) In the circunstances and particularly having regard
to the various reasons given by the Indian Law Comi ssion
for not recomending to the Governnent to introduce an
amendment ~ in the Act requiring the arbitrators to give
reasons for their awards, it may not be
148
appropriate to take the view that all awards which do not
contain reasons should either be renmitted or set aside.
[178(F

&

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal Nos. 3 137-39
of 1985 etc. etc.

From the Judgnent and Order dated 10.4.1985 of the
Madhya Pradesh Hi gh Court in Msc. Appeal Nos. 176 to 178 of
1983.

F.S. Nariman, G L. Sanghi, Aspi Chinpi, A L. Pandiya,
Raj an Karanjawal a, S.C. Sharma, Ms. Meenakshi Arora, ' Manik
Karanjawala, N. Nettar, G S. Narayana, R K  Mehta, @ Shr
Narai n, Sandeep Narain, D.P. Mhanty, Ashok Kumar Panda,
R K. Patri and Jatinder Sethi for (the Appellants.

Soli J. Sorabjee, A K Sen, MH Baig, Raja Ram  Agar-
wal la, P.A  Choudhary, A K Ganguli, MZC. Bhandare, S
Ganesh, P.S. Shroff, Randeep Singh, Shrjawal a, R Sasi prab-
hu, S.S. Shroff, S.A Shroff, Arun Madan, R K Sahoo, J.D.B.
Raju, MM Kshatriya, T.V.S.N. Chari, T. —Sridharan, M.
Midula Ray, S.K Sahoo, N D.B. Raju, Aruneshwar Gupta, P.P.
Juneja, S.K Bagga, P.N. Mshra, HJ. Zaveri and B.S. Chau-
han for the Respondents.

Ml an Banerjee, P.P. Rao, A Mariarputham C M-~ Nayar
A. K. Chakravorty, Ms. J. Wad. Ms. Aruna. Mathur for the
I ntervener.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The commopn question which arises for
consideration in these cases which are very neatly argued by
| earned counsel on both the sides is whether an award passed
Under the provisions of the Arbitration Act, 1940 (herei naf-
ter referred to as "the Act’) is liable either to be remt-
ted wunder section 16(1)(c) of the Act or liable to be set
asi de under section 30(c) thereof nerely on the ground that
no reasons have been given by the arbitrator or unpire, as
the case may be, in support of the award.

Ordinarily all disputes arising under a contract have to
be settled by courts established by the State. Section 28 of
the Indian Contract Act, 1872 provides that every agreenent
by which any party thereto is restricted absolutely from
enforcing his rights under or in respect of
149
any contract, by the usual |egal proceedings in the ordinary
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tribunals, or which limts the tine within which he may thus
enforce his rights, is void to that extent. Exception 1 to
the said section 28, however, provides that the .said sec-
tion shall not render illegal a contract by which two or
nore persons agree that any dispute which may arise between
themin respect or any subject or class of subjects shall be
referred to arbitration, and that only the anpbunt awarded in
such arbitration shall be recoverable in respect of the
di spute so referred

A brief history of the English Law of Arbitration, is given
in the learned treatise--The Law and Practice of Conmercia
Arbitration in "England by Sir Mchael J. Mustill and Stew
art C. Boyd. For centuries comercial men preferred to use
arbitration rather than the courts to resolve their business
di sputes on account of the inherent advantages in the set-
tlement of disputes by arbitration. They preferred this
alternative method of settlenment of disputes to the ordinary
met hod - of settlenent through courts because arbitration
proceedings were found to be cheap and quick. It was no
doubt true that the courts repeatedly expressed doubts as to
the wisdomof this preference as reflected by the current
opinion that arbitrati on wasan ineffective procedure, not
that it was undesirable in itself. The comercial community,
has been however, insisting on the right to arbitration and
has always exhibited an interest in seeing that the system
is made to work as well as possible. This I'ed to repeated
statutory intervention. Accordingly lans were passed from
time to time to make the arbitration proceedings effective.
The English Arbitration Act of 1950 and the English Arbitra-
tion Act, 1979 are the two mmjor pieces of |egislation which
now control the arbitration proceedings in England. The
| egal requirenents of an award under English Law are suc-
cinctly given in 'the Hand Book of Arbitration Practice’ by
Ronal d Bernstein (1987). English Law. . does not inpose any
legal requirenment as to the formof valid award but if the
arbitration agreenent contains any requirenent to the form
of the award the award shoul d neet those requirenents. The
award nust be certain. It could be either interimor final
An award wi thout reasons is valid. "The absence of reasons
does not invalidate an award. In many arbitrations the
parties want a speedy decision froma tribunal whose stand-
ing and integrity they respect, and they are content to have
an answer Yes or No; or a figure of X. Such an award is
wholly effective; indeed, in that it cannot be appeal ed  as
being wong in law it may be said to be nore effective than
a reasoned award."

Section 1 of the English Arbitration Act, 1979, however,
pro-

150

vides that if it appears to the High Court that an /award
does not or does not sufficiently set out the reasons for
the award in sufficient detail to enable the court to con-
sider any question of law arising out of it, the court has
power to order the arbitrator or unpire to give reasons  or
further reasons.

In the United States of America as a general rule an
arbitration award must contain the actual decision which
results from an arbitrator’s consideration of the matter
submitted to thembut the arbitrator need not wite opinion
with any specificity as a court of |aw does unless otherw se
provided by a statute or by the submi ssion itself. Arbitra-
tors are not required to state in the award each matter
consi dered or to set out the evidence or to record findings
of facts or conclusions of aw. They need not give reasons
for their award and conclusions or the grounds which form
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the basis for the arbitration determnation, describe the
process by which they arrived at their decision or the
rationale of the award. Although such natters are not re-
quired, the award is not necessarily invalidated because it
sets out the reasons or the specific findings, nmatters, or
conclusions on which it is based and faulty reasoning if
di scl osed does not by itself vitiate the award. (See Corpus
Juris Secundum Vol. VI pp. 324-325).

In Australia too an arbitrator, unless required under
section 19 of the Australian Arbitration Act, 1902 to state
in a special case a question of law is under no obligation
inlawto give his reasons for his decision (vide University
of New South Wales v. Max Cooper & Sons Pvt. Ltd., 35 Aus-
tralian Law Reports p. 219).

An instructive survey of the Indian Law of Arbitration
is to be found in the |l earned | ecture delivered by Nripendra
Nath Sircar in the Tagore Law Lectures series of the Cal cut-
ta University entitled "Law of Arbitration in British
India". After referring to the provisions of the Benga
Regul ation ~Act and the Madras Regulation Act, the |earned
| ecturer traces the history of the Law of Arbitration in
India in detail commencing with Act VIIl1 of 1859 which
codified the procedure of civil courts. Sections 3 12 to 325
of Act VIIl of 1859 dealt with arbitration between parties
to a suit while sections 326 and 327 dealt with arbitration
without the intervention of a court. These provisions were
in operation when the Indian Contract™ Act, 1872, which
permtted settlenment of disputes by arbitration under sec-
tion 28 thereof as stated at the comrencenent of this judg-
ment canme into force. Act VIIIl of 1859 was followed by |ater
codes relating to Cvil Procedure, nanely, Act X of 1877 and
Act XIV of 1882 but not nuch change was brought
151
about in the lawrelating to arbitrati on proceedings. It was
in the year 1899 that an Indian Act entitled the Arbitration
Act of 1899 canme to be passed. It was based on the npbdel of
the English Act of 1889. The 1899 Act applied to cases where
if the subject-matters submtted to arbitration ‘were the
subject of a suit, the suit could whether with |[|eave or
otherwi se, be instituted in a Presidency town. Then cane the
Code of Civil Procedure of 1908. Schedule Il to the said
Code contained the provisions relating to the [aw of arbi-
trati on which extended to the other parts of British 1ndia:
The CGivil Justice Conmittee in 1925 recomended severa
changes in the arbitration |aw and on the basis of the
recomendations by the Cvil Justice Commttee, the Indian
Legi slature passed the Act, i.e., the Arbitration Act of
1940, which is currently in force. The salient provisions of
the Act which are relevant for purposes of this case are
t hese.

The Act as its preanble indicates is a consolidating and
amendi ng Act and is an exhaustive code in so far as the |aw
relating to arbitration is concerned. An arbitration may be
wi thout intervention of a court or with the intervention  of
a court where there is no suit pending or it may be an
arbitration in a suit. Unless there is an arbitration agree-
ment to submit any present and future differences to arbi-
tration to which a person is a party, he cannot be conpelled
to have a dispute in which he is concerned settled by arbi-
tration. The foundation of any arbitration proceeding is
therefore the existence of an arbitrati on agreenent between
the persons who are parties to the dispute. Every arbitra-
tion agreenment unless a different intention is expressed
therein, shall be deemed to include the provisions set out
in the First Schedule to the Act in so far as they are
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applicable to the reference. The parties to an arbitration
agreenment nmmy agree that any reference thereunder shall be
to an arbitrator or arbitrators to be appointed by a person
designated in the agreenent either by name or as the hol der
for the time being of any office or appointment. The aut hor-
ity of an appointed arbitrator or unpire cannot be revoked
except with the leave of the court, unless a contrary inten-
tion is expressed in the arbitration agreenent. An arbitra-
tion agreenent does not cone to an end by death of parties
thereto but shall in such event be enforceable by or against
the legal representative of the deceased. The authority of
an arbitrator does not stand revoked by the death of any
party by whom he was appointed. In any of the follow ng
cases (a) where an arbitration agreenent provides that the
reference shall be to one or nore arbitrators to be appoint-
ed by consent of the parties, and all the parties do not
after differences have arisen, .concur in the appointnment or
appoi ntnents; or (b) if any appointed arbitrator or unpire
negl ect s

152

or refuses toact, or is incapable of acting, or dies, and
the arbitrati on agreenent does not show that it was intended
that the vacancy shoul d not be supplied and the parties or
the arbitrators, as the case may be’, do not supply the
vacancy; or (c) where the parties or the arbitrators are
required to appoint an unpire and do not appoint him any
party nmay serve the other parties or the arbitrators, as the
case may be, with a witten notice to concur in the appoint-
ment or appointments or in supplying the vacancy. |If the
appoi ntnent is not made within fifteen clear days after the
service of the said notice, the court nay on the application
of the party who gave the notice and after giving the other
parties an opportunity of being heard, appoint an arbitrator
or arbitrators or unpire, as the case may be, who shall have
i ke power to act on the reference, and to make an award as
if he or they had been appointed by consent of all parties.
The Court nmmy on an application of any party to a reference
renove an arbitrator or unpire who fails to use all reasona-
ble dispatch in entering on and proceeding with the ‘refer-
ence and nmaki ng an award. The court may renopve an arbitrator
or umpire who has m sconducted hinself or the proceedings.
VWere the court renoves an unpire who has not entered on the

reference or one or nore arbitrators (not being all the
arbitrators), the court may on the application of any party
to the arbitration agreenent, appoint persons to fill the
vacancies. The arbitrators or unpire shall, unless a differ-

ent intention is expressed in the agreement have power to
adm nister oath to the parties and wtnesses appearing;
state a special case for the opinion of the court on any
guestion of law involved, or state the award, wholly or in
part, in the formof a special case of such question for the
opinion of the court; nake the award conditional or in the
alternative; correct in an award any clerical nistake or
error arising fromany accidental slip or omssion; -and
adm nister to any party to the arbitrati on such interrogato-
ries as may, in the opinion of the arbitrators or unpire, be
necessary. Section 14 of the Act provides that when the
arbitrators or unpire have nade their award, they shall sign
it and shall give notice in witing to the parties of the
maki ng and signing thereof and of the anpbunt of fees and
charges payable in respect of the arbitration and award.
Wiile an award should contain the decision of the arbitra-
tors or unpire of the case, as the case nay be, the Act does
not say in express terns that an award should contain the
reasons in support of the decision. The arbitrators or
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unpire shall at the request of any party to the arbitration
agreenment or any person clai mng under such party or if so
directed by the court and upon paynment of the fees and
charges due in respect of the arbitration and award and of
the costs and charges of filing the award, cause the award
or a signed copy of it, together with any depositions and
docunent s
153
which rmay have been taken and proved before them to be
filed in court, and the court shall thereupon give notice to
the parties of the filing of the award. Sections 15, 16, 17
and 30 of the Act which are relevant for purposes of this
case read as foll ows:
15. Power of the Court to nodify award.--The
Court nmay by order nmodify or correct an
awar d- -

(a) where it appears that a part of
the award is upon a matter not referred to
arbitration and such can be separated fromthe
ot her part and does not affect the decision on
the matter referred, or

(b) where the award is inperfect in
form or contains any obvious error which can
be anmended wi t hout affecting such decision; or

(c) where the award contains a cleri-
cal mstake or an error arising froman acci-
dental slip or omi ssion
16. 'Power to remt award. (1) The Court may
from time to time renmt the award or any
matter referred toarbitrationto the arbitra-
tors or unpire for reconsideration upon such
terms as it thinks fit--

(a) where the award has left ‘undeter-
m ned any of the matters referred to arbitra-
tion, or where it determ nes any matter not
referred to arbitration and such matter cannot
be separated wi thout affecting the determ na-
tion of the matters; or

(b) where the award is so indefinite
as to be incapabl e of execution; or

(c) where an objection to the legality
of the award i s apparent upon the face of it.
(2) Wiere an award is remtted under sub-
section (1) the Court shall fix the tine
within which the arbitrator or unpire shal
submit his decision to the Court.

(3) An award remitted under sub-section (1)
shal | become void on the failure of the arbi-
trator or unpire to reconsider

154

it and submt his decision within “the tine
fixed.

17. Judgrment in ternms of award. \Were the
Court sees no cause to remt the award or —any
of the matters referred to arbitration for
reconsi deration or to set aside the award, the
Court shall, after the tine for making an
application to set aside the award has ex-
pired, or such application having been nuade,
after refusing it, proceed to pronounce judg-
nment according to the award, and wupon the
judgrment so pronounced a decree shall follow
and no appeal shall lie from such decree
except on the ground that it is in excess of,
or not otherwise in accordance wth, the
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awar d.
30. Grounds for setting aside award.--An award
shall not be set aside except on one or nore

of the follow ng grounds, nanely:

(a) that an arbitrator or unpire has
m sconducted hinself or the proceedi ngs;

(b) that an award has been made after
the issue of an order by the Court superseding
the arbitration or after arbitration proceed-
i ngs have becone invalid under section 35;

(c) that an award has been inproperly
procured or is otherw se invalid.

Section 15 of the Act deals with the power of the Court
to nodify award. Section 16 of the Act deals with its power
to remt an award and section 30 of the Act deals with the
power of the Court to set aside an award. Section 17 of the
Act provides that where the court sees no cause to renmit the
award or  any of the matters referred to arbitration for
reconsi deration or to set aside the award, the court shall
after the time for naking an application to set aside the
award has expired, or such application having been nade,
after refusing it, proceed to pronounce judgment according
to the award, and upon the judgnent so pronounced a decree
shall follow and no appeal shall lie fromsuch decree except
on the ground that it is in excess of, or not otherwise in
accordance with, the award. The period for getting an award
remtted for reconsideration or for setting it aside is
prescribed under Article 119 of the Linmitation Act, 1963.
Section 39 of the Act provides that an appeal shall lie from
the follow ng orders passed under the Act; (1)

155

superseding an arbitration; (2) on an award stated in the
form of a special case; (3) modifying or correcting an
award; (4) filing or refusing to file anarbitration agree-
ment; (5) staying or refusing to stay I|egal proceedings
where there is an arbitration agreenent; and (6)  setting
aside or refusing to set aside an award and fromno others
to the court authorised by |aw to hear appeals fromorigina
decree of the court passing the orders. Section 46 of the
Act makes the Act applicable to statutory arbitrations, save
in so far as is otherw se provided by any law for the time
being in force, the provisions of the Act —apply to  al
statutory arbitrations. These are broadly the provisions of
the Act which govern an arbitration proceeding.

In many of the cases in which awards- are  passed by
arbitrators under auspices of institutions |'ike Chanbers of
Commerce it may not be necessary for the parties to the
di sputes to go to the Court to get rules issued in terns of
the awards si nce persons agai nst whom awards are made ~ woul d
be willingly complying with the awards for it would be in
their interest to do so in order to maintain their < prestige
in the business world. But in other cases where there is no
guarantee of ready conpliance with the awards by ‘those
agai nst whom they are nmade it becones necessary to  take
appropriate steps under the Act to get the awards filed in
the Court under section 14 of the Act and to seek the as-
sistance of the Court in getting decrees passed in terns of
the awards so that the decrees can be executed through court
for the realisation of the fruits of the award. At the sane
time the Act provides the necessary machinery for getting
the award remtted to the arbitrators or the unpire, as the
case mmy be, for reconsideration or for getting the award
set aside in cases falling under section 30 thereof. Under
the Indian Arbitration Act, 1899 which applied to areas
lying within the Presidency towns section 14 provided as
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foll ows:
"14. Where an arbitrator or unpire has niscon-
ducted hinmself, or an arbitration or award has
been inproperly procured, the Court may set
asi de the award."

This section was couched in the sane
| anguage in which section 11(2) of the English
Arbitration Act, 1889 was couched. Para 15 of
the Second Schedule to the Code of Civi
Procedure, 1908 which was applicable to the
rest of British India read as foll ows:

"15 ... ... But no award shall be set aside
except on one of the follow ng grounds, name-
ly:
156

(a) corruption or msconduct of the
arbitrator or unpire

(b) either party having been guilty
of fraudul ent conceal nent of any natter which
he ~ought to have disclosed, or of wlfully
m sl eading or deceiving the arbitrator or
umnpi re;

(c) the award havi ng been made after
the i ssue of an order by the Court superseding
the /arbitration and proceeding with the suit
or after the expiration of the period allowed
by the Court, or being otherwi se invalid."

Then foll owed the Act, i.e., the Indian Arbitration Act,
1940 whi ch extended to the whole of the British India we.f.
July 1, 1940 superseding the I'ndian Arbitration Act, 1899
and the Second Schedule to the Code of ~Civil  Procedure,
1908. Section 30 of the Act provides that an award shall not
be set aside except on one or nore of the follow ng grounds,
namnel y:

(a) that an arbitrator or unpire has m sconducted hinself or
the proceedi ngs;

(b) that an award has been made after the issue of an order
by the Court superseding the arbitration or after  arbitra-
tion proceedi ngs have become invalid under section 35;

(c) that an award has been inproperly procured or is other-
wi se invalid.

It may be noticed that the general ground, namely, the
award being 'otherwise invalid for setting aside an award
whi ch appeared for the first tinme in the Second Schedule to
the Givil Procedure Code, 1908 was not to be found either in
the Indian Arbitration Act, 1899 or in the English -Arbitra-
tion Act, 1889 which contained inter alia two grounds for
setting aside an award, nanely:

(i) that an arbitrator or an unpire had m sconducted ' him
sel f; and

(ii) the award had been inproperly procured.

In connection with the English Arbitration Act, 1889 and the
I ndi an

157

Arbitration Act, 1899 certain principles had becone well-
settled al though neither of these statutes nade reference to
illegality or error apparent on the face of the award. In
one of the cases frequently referred to in |ater decisions,
nanel y, Hodgkinson v. Fernie and another, [1857] 3 CB
(N.S.) 189= 140 English Reports. p. 712 it was recognised
that the principle had been firmy established that where an
error of |aw appeared on the face of the award or upon sone
paper acconpanying or formng part of the award that consti -
tuted a ground for setting aside the award. WIllians, J. who
agreed with Cockburn, C J. in the said decision observed
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t hus:

"I amentirely of the sane opinion. The |aw
has for many years been settled, and renmains
so at this day, that, where a cause or matters
in difference are referred to an arbitrator,
whet her a | awer or a layman, he is constitut-
ed the sole and final judge of all questions
both of Iaw and of fact. Many cases have fully
established that position, where awards have
been attenpted to be set aside on the ground
of the adm ssion of an inconmpetent witness or
the rejection of a competent one. The court
has invariably met those applications by
sayi ng, 'You have constituted your own tribu-
nal ; you are bound by its decision.” The only
exceptions to that rule, are cases where the
award is the result of corruption or fraud,
and one other, ‘which, though it is to be
regretted, is now, I think, firmy estab-
i shed, viz. where the question of |law neces-
sarily arises on the face of the award, or
upon sone paper -acconpanyi ng and form ng part
of the  award. Though the propriety of this
latter may very well be doubted, | think it
may be consi dered as established.”

In/ Chanpsey Bhara & Conpany v. Jivraj
Bal | oo Spinning and Waving  Conpany Ltd.,
A 1. R 11923 Privy Council, 66 which was a case
arising. from the H-gh Court of Bonbay, the
Privy Council follow ng the decision in Hodg-
ki nson v. Fernie, (supra) observed thus:

"Now the regret expressed by Wllians, J., in
Hodgki nson v. Fernie, (2) has been repeated by
nore than one |earned Judge, and it 1is cer-
tainly not to be desired that the exception
shoul d be in any way extended. An error in |aw
on the face of the award neans, in 'their
Lordships’ view, ‘that you can find in the
award or a docunment. actually incorporated
thereto, as for instance, a note appended by
the arbitrator stating the reasons for his
j udgrment, somne | egal proposi-

158

tion which is the basis of the award and which
you can then say is erroneous."

The ground arising out of an error of law apparent on
the face of the award prima facie appears to fall either
under section 16(1)(c) of the Act, which enpowers the Court
to remt the award to the arbitrator where an objection to
the legality of the award which is apparent upon the face of
it is successfully taken, or under section 30(c) of the Act
which enpowers the Court to set aside an award if it is
"otherwise invalid . The followi ng two decisions relied on
the said two provisions of |aw respectively.

This Court in Seth Thawardas Pherumal v. The Union  of
India, [1955] 2 SCR 48 approved the view expressed in the
case of Chanpsey Bhara & Conpany (supra) in the follow ng
wor ds at pages 53-54 thus:

"I'n India this question is governed by section
16(1)(c) of the Arbitration Act of 1940 which
enmpowers a Court to remit an award for recon-
sideration 'where an objection to the legality
of the award i s apparent upon the face of it’.
This covers cases in which an error of |aw
appears on the face of the award. But in
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det erm ni ng what such an error is, a distinc-
tion must be drawn between cases in which a
guestion of lawis specifically referred and
those in which a decision on a question of |aw
is incidentally material (however necessary)
in order to decide the question actually re-
ferred. |If a question of lawis specifically
referred and it is evident that the parties
desire to have a decision fromthe arbitrator
about that rather than one from the Courts,
then the Courts will not interfere, though
even there, there is authority for the view
that the Courts will interfere if it is appar-
ent that the arbitrator has acted illegally in
reaching ~his decision, that is to say, if he
has decided on inadmi ssible evidence or on
principles  of construction that the |aw does
not countenance or sonething of that nature.
See the speech of Viscount Cave in Kelantan
CGovernment v. -~ Duff Devel opnent Co., [1923]
A.C. 395 at page 409. But that is not a matter
whi ch arises inthis case
The | aw about this is, in our opin-
ion, ‘the sanme in England as here and the
principles that govern this class of case have
been reviewed at Jlength and set out wth
clarity by the House of ‘Lords in F.R  Absal om
Ltd. wv. Geat
159
Western (London) ~ Garden Village Soci ety,
[1933] A C._ 592 and in Kelantan Governnent v.
Duf f Devel opnent Co., [1923] A C. 395. In
Durga Prasad v. Sewkishendas, 54 C. WN. 74,
79) the Privy Council applied the | aw expound-
ed in Absal om s case [1933] A C. 592 to India:
see al so Chanpsey Bhara & Co. v. Jivraj Balloo
Spi nning and Waving Co., 50 I.A 324, 330 &
331 and Sal eh Mahoned Uner Dossal v. Nat hoonal
Kessanal , 54 |.A 427, 430. The w der | anguage
used by Lord Macnaghten-in Ghulam Jilani v.
Muhamad Hassan, 29 |.A 51, 60 had  reference
to the revisional powers of the H gh Court
under the GCvil Procedure Code and nust be
confined to the facts of that case where the
qguestion of |aw involved there, nanely Limta-
tion, was specifically referred. An arbitrator
is not a conciliator and cannot ignore the |aw
or msapply it in order to do what he thinks
is just and reasonable. He is a tribuna
selected by the parties to decide their/ dis-
putes according to law and so is “bound to
follow and apply the law, and if he does not,
he can be set right by the Courts provided his
error appears on the face of the award. The
single exception to this is when the parties
choose specifically to refer a question of |aw
as a separate and distinct matter."
I n Jivarajbhai U amshi Sheth and Qthers v. Chintamanrao
Bal aji and Others, [1964] 5 SCR 480 this Court held that an
award can be set aside on the ground of error of |aw appar-
ent on the face of the record under section 30 of the Act
but it qualified the above |l egal position by saying that the
Court while dealing with the application for setting aside
an award has no power to consider whether the view of the
arbitrator on the evidence was justified according to this
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Court. The arbitrator’s justification was generally consid-
ered binding between the parties for it was a tribuna

selected by the parties and the power of the Court to set
aside the award was restricted to cases set out in section
30. The Court further observed that it was not open to it to
specul ate, where no reasons are given by the arbitrator, as
to what inpelled the arbitrator to arrive at his concl usion

The Court declined to recognise the power of the Court to
attenpt to probe the nmental process by which the arbitrator
had reached his concl usion where it was not disclosed by the
terns of his award. The rel evant part of the above decision
reads thus:

"An. award made by an arbitrator is
conclusive ~ as a judgnent between the parties
and the Court is entitled to
160
set ~aside an award if the arbitrator has
m.sconducted hinself in the proceedings or
when ~the award has been nade after the issue
of ~an order by the Court superseding the
arbitration ~or after arbitration proceedings
have becone invalid under section 35 of the
Arbitration Act or where an award has been
i mproperly - procured or is otherwi se invalid:
s. 30 of 'the Arbitration Act. An award nmay be
set aside by the Court on-the ground of error
on the face of the award, but an award is not
i nvaliid nerely because by a process of infer-
ence and argunent it may be denonstrated that
the arbitrator has committed sone mistake in
arriving —at his conclusion. As observed in
Chanpsey Bhara and Conpany v. Jivraj Ballo
Spinning and Waving Conpany Ltd., 'L.R 50
I.A 324 at p. 331:

"An error in law on the face of the
award neans, in their Lordships’ view that
you can find in the'award or a docunment actu-
ally incorporated thereto, as for instance a
note appended by the arbitrator stating the
reasons for his judgnent, sone legal proposi-
tion which is the basis of the award and which
you can then say is erroneous. It does  not
nmean that if in a narrative a reference is
nade to a contention of one party, that opens
the door to seeing first what-that ~ contention
is, and then going to the contract on which
the parties’ rights depend to see if that
contention is sound.’

The Court in dealing with an application to
set aside an award has not to consider whet her
the view of’ the arbitrator on the evidence is
justified. The arbitrator’s adjudication is
general l y consi dered binding between t he
parties, for he is a tribunal selected by the
parties and the power of the Court to set
aside the award is restricted to cases set out
ins.30. It is not open to the Court to specu-
| ate, where no reasons are given by the arbi-
trator, as to what inpelled the arbitrator to
arrive at his conclusion. On the assunption
that the arbitrator nust have arrived at his
conclusion by a certain process of reasoning,
the Court cannot proceed to determ ne whether
the conclusion is right or wong. It is not
open to the Court to attenpt to probe the
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mental process by which the arbitrator has
reached his conclusion where it is not dis-
closed by the terns of his, award."

161

The sane vi ew was expressed by this Court in Bungo Stee
Furniture Pvt. Ltd. v. Union of India, [1967] 1 S.C.R 633.
There have been a nunber of decisions of this Court on the
above question and it is not necessary to refer to all of
them except to refer to a recent decision in State of Rajas-
than v. Ms. R S. Sharma and Co., [1988] 4 S.C C. 353 decid-
ed by Sabyasachi Mikharji and S. Ranganat han, JJ.

It is now well-settled that an award can neither be
remtted nor set aside nerely on the ground that it does not
contain reasons in support of the conclusion or decisions
reached in it except where the arbitration agreenent or the
deed of subm ssion requires himto give reasons. The arbi-
trator or unpire i's under no obligation to give reasons in
support- of the decision reached by him unless wunder the
arbitration agreement or in the deed of submission he is
required to give such reasons and if the arbitrator or
unpi re chooses to give reasons in support of his decision it
is open to the Court to set aside the award if it finds that
an error of |law has been committed by the arbitrator or
unpire on the face of the record on going through such
reasons. The arbitrator or unpire shall have to give reasons
al so where the court’ has directed in any order such as the
one made under section 20 or section 21 or section 34 of the
Act that reasons should be given or where the statute which
governs an arbitration requires himto do so.

The Law Conmi ssion of |ndia, however, had occasion to
consider the question whether it should be nmade obligatory
on the part of the arbitrator or unpire to give reasons in
support of the award in the course of its Seventy-sixth
Report on Arbitration Act, 1940 which was submitted in 1978.
The rel evant part of the report of the Law Comni ssion on the
above question reads thus:

"4, 42A. Before leaving section 14, it is
necessary to deal w th one suggestion that has
been nmade to the effect that an arbitrator
must be required to give reasons for the
award. This suggestion was made by the Public
Accounts Conmittee (1977-78), Sixth Lok Sabha,
Ninth Report, dealing with the Forest Depart-
nent, Andanan. The suggestion has been brought
to our notice by the Mnistry of Law The
Conmittee, after expressing its unhappiness
over the manner in which certain arbitration
cases which formed the subject-matter of  the
Report had been pursued, and after noting the
delay that took place in the disposal of
cases, nade the foll ow ng observations:

162

"In this distressing story, Government has
repeatedly suffered loss. In the first arbi-
tration case, CGovernnent’'s claimfor royalty
on shortfall of extraction was not upheld. As
the arbitrator’s award gave no reasons, Gov-
ernnent could not even find out why their
claim was rejected. It will be strange if
Government really finds itself so helpless in
such case. The Commttee would |ike Governnent
to nake up its mnd and anend the law in such
a nmanner that it would be obligatory on the
arbitrator to give reasons for his award

Meanwhil e, it should be ascertained whether in
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an award which sets out no reasons the ag-
grieved party would have no renedy what ever.’
4.43. W& have also been informed that the
Public Accounts Committee (1975-76), in its
210 Report, has observed as follows (Public
Accounts Committee’ 19776, 210th Report, page
136, para 5.17):
"Incidentally, the Commttee also find that
under the Arbitration Act, the Arbitrator is
not bound to give any reason for the award.
The result is that often it becomes difficult
to challenge such non-speaki ng awards on any
particular ground. The Conmittee are of the
view that it should be nade obligatory on
arbitrators to give detailed reasons for their
awards ~so that they may, if necessary, stand
the test of objective judicial scrutiny. The
Conmittee desire that this aspect should be
exam ned and the necessary provision brought
soon on the statute book.’
4.44. W' have given careful consideration to
the suggestion-that the arbitrator should be
required to give reasons. And we appreciate
the enbarrassment that nust be caused to the
Government by such awards in the cases re-
ferred to by the Public Accounts Comrmittee in
its Report referred to above. W are also not
unm ndful of the fact that the public interest
m ght sonetimes suffer by awards which are not
supported by reasons. But we regret that we
are unabl e to persuade ourselves to accept the
suggestion for anmending the |aw. CQur ' reasons
for this conclusion wll be set out presently.
These reasons are, in our view, weighy ‘enough
to override other considerations.
163
4.45. There are, (it seens to us, severa
consi deration that are relevant in determ ning
the question whether an arbitrator should be
required by law to give reasons for the award.
The scherme of the Arbitration Act is
to provide a donestic forum for speedy  and
substantial justice, untrammelled by |ega
technicalities, by getting the dispute Tre-
solved by a person in whomthe parties have-
full faith and confidence. The award given by
such a person under the scheme of the Act can
be assailed only on very Iimted ground |ike
those mentioned in section 30 of the Act.  The
result is that nost of the awards at ~ present
are made rules of the court despite objections
to their validity by the party against. whom
those awards operate. To have a provision
making it obligatory for the arbitrator to
gi ve reasons for the award woul d be asking for
the introduction of an infirmty in the award
which in nost cases is likely to prove fatal
Many honest awards woul d thus be set aside.
Once the arbitrators are conpelled
to give reasons in support of the award, the
inevitable effect of that would be that the
validity of nost of the awards would be chal-
l enged on the ground that the reasons, or at
| east sonme of them are bad and not gernmane to
the controversy. Sonetines, if four reasons
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are given in support of the award and one of
the reasons is shown to be not correct or not
germane, the award woul d be chall enged on the
ground that it is difficult to predicate as to
how far the bad reason which is not germane
has influenced the decision of the arbitrator.
Many awards woul d not survive court scrutiny
in such circumnstances.

4.46. It is also noteworthy that in a large
nunber of cases the arbitrators would be
laymen. Although their final award nmay be an
honest and consci enti ous adjudication of the
controversy and di spute, they may not be able
to insert reasons in the award as may satisfy
the legal requirenments and the scrutiny of the
court. ~The arbitrators having been chosen

by the parties, it would, in our opinion, be
not correct to put extra burden on them of
al so _giving reasons which are strictly ration-
al -and gernmane-in the eye of |law in support of
their award. Once the parties have voluntarily
164

chosen ‘the _arbitrators, presumably because
they have faith in their inpartiality, the |aw
shoul'd not insist upon the recording of rea-
sons by themin their award.

4.47. The previous experience, in fact, points
out ‘that it is awards ~incorporating reasons
whi ch . have generally been quashed in court.
The awards not -giving reasons have survived
the attack on-their wvalidity, unless the

arbitrator is otherwi se shown to have ' m sconduct ed

hinmself or his award
suffers fromsome other technical defect:

Once we have the conpul'sion for the incorporation

of reasons in the award given by the arbitrators, validity
of nost of the awards, in our opinion, would not be 'able to
survive in court. As such, the object of the Arbitrations
Act woul d be substantially defeated.
4.48. Once Parlianent provides that reasons shall be given,
that nmust clearly be read as neani ng that proper, — adequate,
reasons must be given; the reasons that are set out, whether
they are right or wong, nust be reasons which not only w |l
be intelligible, but also can reasonably be said to dea
with the substantial points that have been raised. |f the
award in any way fails to conply with the statutory provi-
sions, then it would be a ground for saying that the award
was bad on the face of it, as Parlianent has required  that
reasons shall be incorporated (O. Re Poyser & MIls ~ Arbi-
tration, (1964) 2 QB. 467; (1963) 1 All ER 6 12, '6 16
(Megaw J. ).

It is well established that where the arbitrator
gives reasons for a conclusion of law, courts can go into
those reasons. (Chanpsey Bhara & Co. v. J.B. Spinning &
Weaving Co. Ltd., A l.R 1923 P.C. 66; S. Dutt v. University
of Delhi, Al.R 1958 S.C. 1050.

4.49. It is sonetinmes stated that since an arbitrator is
bound to apply the law, there should be sonme nmeans of ensur-
ing that he applied the law correctly. However, it is also
to be renmenbered that parties resort to an arbitration
voluntarily and select or agree to a particular arbitrator,
because, inter alia,
165
(i) they have faith in him and

(ii) the proceedings will be nore speedy and free
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fromtechnicalities than in the courts.

The object O achieving speed and informality is
likely to be largely frustrated if a statutory provision
makes it conpulsory to give reasons for the award. The
general rule is that the parties cannot object to the deci-
sion given by their own judge, except in case of m sconduct
and the like. (Governnent of Kelantan v. Duff Devel opnent
Co. Ltd., [1923] A C. 395; Russell (1970), pages 359, 360).
This general principle should not be departed from unless
wei ghty reasons exi st for such departure.

No doubt, it is desirable that the award shoul d be
correct in law But the fundanental question is, how far
should the finality of the award yield to the desirability
of legal correctness, and what procedural requirenents
shoul d be insisted uponto ensure that the award is sound in
aw? In this connection, reference may be nmade to the obser-
vations of Barwick C.J. (of the Hi gh Court of Australia).
Tata Products Pvt. Ltd. v. Hutcheson Bros. Pvt. Ltd., [1972]
127 C L.R 253, 258; (1972) Australia Law Journal Reports
119 (Australia). He observed that "finality in arbitration
in the award of the lay arbitrator is nore significant than
legal propriety in all his processes in reaching that
award.’

The inportance which the law attaches to the
finality of arbitration goes agai nst the suggestion now put
forth for giving reasons for an award. ‘A requirenent that
the reasons for an award shoul d be given would open too w de
a door for challenging the award, even if the grounds for
setting aside are, by statute, restricted in other respects.
4.50. For these reasons, we are not inclinedto recommend a
provision requiring the arbitrator to give reasons for the
awar d.

Thus it is seen that the Law Commi ssion did not ' recom
mend the inclusion of a provisionin the Act requiting the
arbitrator or unpire to give reasons for the award.

166

It is not disputed that in India it had been firmy
established till the year 1976 that it was not obligatory on
the part of the arbitrator or the unpire to give reasons in
support of the award when neither in the arbitration agree-
ment nor in the deed of submission it was required that
reasons had to be given for the award (vide Firm Madanla
Roshanl al Mahaj an v. Hukunchand MIls Ltd., Indore, [1967] 1
S.C.R 105; Bungo Steel Furniture Pvt. Ltd. v. _Union of
India, (supra) and N. Chellappan v. Secretary, Kerala State
Electricity Board & Another, [1975] 2 S.C R 811. "It is,
however, urged by Shri Fali S. Narinman, who argued in sup-
port of the contention that in the absence of  the reasons
for the award, the award is either liable to be remtted or
set aside, that subsequent to 1976 there has been a qualita-
tive change in the law of arbitration and that it < -has now
become necessary to insist upon the arbitrator or the unpire
to give reasons in support of the award passed by them
unless the parties to the dispute have agreed that no  rea-
sons need be given by the arbitrator or the unpire for his
decision. Two nain subnissions are nade in support of the
above contention. The first submission is that an arbitrator
or an unpire discharges a judicial function while function-
ing as an arbitrator or an unpire under the Act, and, there-
fore, is wunder an obligation to observe rules of natura
justice while discharging his duties, as observed by this
Court in Payyavula Vengamma v. Payyavul a Kesanna and ot hers,
[1953] S.C R 119. This Court relied in that decision upon
the observations nmade by Lord Langdale MR in Harvey v.
Shelton, [1844] 7 Beav. 455 at p. 462 which read thus:
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"It is so ordinary a principle in the admnistra-
tion of justice, that no party to a cause can be allowed to
use any neans whatsoever to influence the mnd of the Judge,
whi ch rmeans are not known to and capable of being nmet and
resisted by the other party, that it is inpossible, for a
nonent, not to see, that this was an extrenely indiscreet
node of proceeding, to say the very least of it. It s
contrary to every principle to allow of such a thing, and |
whol |y deny the difference which is alleged to exist between
nmercantile arbitrations and legal arbitrations. The first
principle of justice nmust be equally applied in every case.
Except in the few cases where exceptions are unavoidable,
both sides nmust be heard, and each in the presence of the
other. In every case in which matters are litigated, you
nmust attend to the representati ons nade on both sides, and
you nust not, in the adnministration of justice, in whatever
form whether in the regularly constituted Courts or in ar-
167
bitrations, whether before |awers or nmerchants, pernit one
side to use neans of influencing the conduct and the deci-
sions of the Judge, which nmeans are not known to the other
side."

This Court also relied on the decision in Haigh v.
Hai gh, [1861] 31 L.J. Ch. 420 which required an arbitrator
to act fairly in'thecourse of its duties. The tw well
recogni sed principles of natural justice are (i) that a
Judge or an arbitrator who is entrusted with the duty to
deci de a dispute should be disinterested and unbi ased (neno
judex in cause sua); and (ii) that the parties to dispute
shoul d be gi ven adequate notice and opportunity to be heard
by the authority (audi alterampartem) (See Admnistrative
Law by H WR Wade, Part V and Judici al” Review of . Adm ni s-
trative Action by S.A de Snith, Third Edition, Chapter 4).
Gving reasons in support of a decisionwas not considered
to be a rule of natural justice either under the |aw of
arbitration or under admnistrative 1aw

In Som Datt Datta v. Union of India and Os., [1989] 2
S.CR 177 a Constitution Bench of this Court held that
there was no obligation on the part of an administrative or
statutory tribunal to give reasons for the order passed by
it. The relevant part of the said decision in which this
Court considered the prevailing | egal decision in England at
the time reads thus:

"In the present case it is manifest that there is
no express obligation inposed by s. 164 or by s. 165 of the
Army Act on the confirming authority or upon the Centra
Covernment to give reasons in support of its decision to
confirmthe proceedings of the Court Martial. M. Dutta has
been unable to point out any other section of the Act or any
of the rule nmade therein fromwhich necessary inplication
can be drawn that such a duty is cast upon the  Centra
Government or upon the confirming authority. Apart from any
requi renent inposed by the statute or statutory rule ' either
expressly or by necessary inmplication, we are unable to
accept the contention of M. Dutta that there is any genera
principle or any rule of natural justice that a statutory
tribunal should always and in every case give reasons in
support of its decision.

In English aw there is no general rule apart from
the statutory requirenent that the statutory tribunal should
168
give reasons for its decision in every case. In Rex..v.
Nort hunmber| and Conpensation Appeal Tribunal, [1952] 1 K B.
338, it was decided for the first time by the Court of
Appeal that if there was a ’'speaking order’ a wit of certi-
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orari could be granted to quash the decision of an inferior
court or a statutory tribunal on the ground ,of error on the
face of record. In that case, Denning, L.J. pointed out that
the record nust at |east contain the document which initi-
ates the proceedings; the pleadings, if any, and the adjudi -
cation, but not the evidence, nor the reasons, unless the
tribunal chooses to incorporate themin its decision. It was
observed that if the tribunal did state its reasons and
those reasons were wong in law, a wit of certiorari m ght
be granted by the H gh Court for quashing the decision. 1In
that case the statutory tribunal under the National Health
Service Act, 1946 had fortunately given a reasoned deci sion

in other words, made a "speaking order’ and the Hi gh Court
could hold that there was an error of |aw on the face of the
record and a wit of certiorari may be granted for quashing
it. But the decisionin this case led to an anomalous re-
sult, for it meant that the ~opportunity for certiorar

depended on whether or not the statutory tribunal chose to
give reasons for its decision, in other words, to make a
"speaking —order’. Not all tribunals, by any neans, were
prepared to do so and a superior court had no power to
conpel themto give reasons except when the statute required
it. This incongruity was renedied by the Tribunals and
Inquiries Act, 1958 (s. 12), (6 & 7 Elizabeth 2 <c¢. 66),
whi ch provides that onrequest a subordinate authority nust
supply to a party genuinely interested the reasons for its
decision. Section 12 of the Act states that when a tribuna

mentioned in the First Schedul e of the Act gives a decision
it must give a witten or oral statenent of the reasons for
the decision, if requested to do-so on or before the giving
or notification of the decision. The statenent may be re-
fused or the specification of reasons restricted on ' grounds
of national security, and the tribunal may refuse to give
the statenent to a person not principally concerned with the
decision if it thinks that to give it would be against the
interest of any person primarily concerned. Tribunals may
also be exenpted by the Lord Chancellor fromthe /duty to
gi ve reasons but the Council on Tribunals nust be ‘consulted
on any proposal to do so. As already stated,
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there is no express obligation inposed in the present case
either by s. 164 or by s. 165 of the Indian Arny Act on  the
confirmng authority or on the Central Governnent to give
reasons for its decision. W have al so not been shown any
other section of the Arnmy Act or any other- statutory rule
fromwhich the necessary inplication can be drawn that such
a duty is cast upon the Central CGovernnent . or- upon the
confirmng authority. We, therefore, reject the argument of
the petitioner that the order of the Chief of the / Arny
Staff, dated May 26, 1967 confirmng the finding of the
Court Martial under s. 164 of the Arnmy Act or the order of
the Central CGovernment dismissing the appeal under s. 165 of
the Arny Act are in any way defective in |aw"

It is, however, urged that this Court omitted to notice
an earlier decision of a Constitution Bench of this Court in
Bhagat Raja v. The Union of India & Os., [1967] 3 S.CR
302 and therefore, the decision in SomDatt Datta, (supra)
shoul d be considered as a decision per in curjam The point
i nvol ved in Bhagat Raja’ case (supra) was whether in dis-
m ssing a revision petition filed under the Mnes & Mnerals
(Regul ati on and Devel opnent) Act, 1957 and the rules nmade
thereunder, the Union of India was bound to make a speaking
order. This Court held that under the Mnes & Mnerals
(Regul ati on and Devel oprent) Act, 1957 the Central Govern-
ment while deciding a revision petition was required to act
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judicially as a tribunal and an appeal could be filed
agai nst the said decision before this Court under Article
136 of the Constitution of India. In order to make the right
of appeal effective it was necessary that the Central Gov-
ernment should pass a reasoned order so that this Court
m ght deci de whether the case had been properly decided by
the Central Governnent or not and in the absence of the
reasons the order of the Central Governnent was |liable to be
reversed. The relevant part of the judgnent of this Court in
Bhagat Raja’s, case (supra) reads thus:
"Let us now exani ne the question as to whether it was incum
bent on the Central Government to give any reasons for its
decision in review. It was argued that the very exercise of
judicial or quasi judicial powers in the case of a tribuna
entailed upon it an obligation to give reasons for arriving
at a decision for or against a party. The decisions of
tribunals in Indiaare subject to the supervisory powers of
the H gh Courts under Art. 227 of the Constitution and
170
of appellate powers of this Court under Art. 136. It goes
wi t hout saying that both the H-gh Court and this Court are
pl aced wunder a great disadvantage if no reasons are given
and the revision is dismssed curtly by the use of the
single word 'rejected’, or, 'dismssed . In such case, this
Court can probably only exercise its appellate jurisdiction
satisfactorily by examining the entire records of the case
and after giving a hearing cone to its conclusion on the
nerits of the appeal. This will certainly be a very unsatis-
factory nmethod of dealing with the appeal. Odinarily, in a
case like this, if the State Governnment gives sufficient
reasons for accepting the application of one party and
rejecting that of the others, as it must, and the Centra
CGovernment adopts the reasoning of the State Governnent,
this Court nmay proceed to exam ne whether the reasons ' given
are sufficient for the purpose of upholding the decision.
But, when the reasons given in the order of the State Cov-
ernment are scrappy or nebul ous and the- Central Governnent
nakes no attenpt to clarify the sane, this Court, i'n appea
may have to exam ne the case de novo w thout anybody  being
the wiser for the review by the Central CGovernnent. If the
State Covernment gives a nunber of reasons sonme of which are
good and some are not, and the Central CGovernnent nerely
endorses the order of the State Governnent without specify-
ing those reasons which according to it are sufficient to
uphold the order of the State Government, this Court, in
appeal, my find it difficult to ascertain which are the
grounds whi ch weighed with the Central CGovernment in uphol d-
ing the order of the State Governnent. |In such circum
stances, what is known as a 'speaking order’ is called for."
A careful reading of this decision shows that it'is not
based on the ground that the order of the Central Governnent
was not in conformity with the principles of natural justice
but on the ground that the order of the Central Governnent
was subject to the supervisory powers of the H gh Courts
under Article 227 of the Constitution of India and the
appel l ate powers of this Court under Article 136 of the
Constitution of India. It is no doubt true that in Sienmens
Engi neering & Manufacturing Co. of India Limted v. Union of
India & Anr., [1976] Supp. SCR 489 a Bench of three Judges
of this Court held that every quasi judicial order of a
tribunal nust be supported by reasons and the rule requiring
the reasons to be given in support of the order
171
was |ike the principles of audi alteram partem a basic
principle of natural justice which nmust involve every quas
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judicial process and that the said rule should be observed
in this proper spirit. In that case again the order whose
validity had been questioned in this Court in an appeal
filed under Article 136 of the Constitution of India was an
order passed by the Central Governnent under the Custons
Act. A reading of the decision in this case shows that this
Court felt that the rule requiring reasons in support of an
order was a rule not covered by the principle audi alteram
partem but an independent principle of natural justice. W
have al ready observed that the two recogni sed principles of
natural justice were (i) that a Judge or an unpire who s
entrusted with the duty to decide a dispute should be disin-
terested and unbiased (neno judex in causa sua); and (ii)
that the parties to dispute should be given adequate notice
and opportunity by the authority (audi alteramparten). For
the first time this Court laid down that the rule requiring
reasons in support of an order is a third principle of
natural justice. It may be as observed in Bhagat Raja’ s case
(supra) that the Court may require a tribunal to give rea-
sons in support of its order in 'order to make the exercise
of power-of the H gh Courts under Articles 226 and 227 of
the Constitution of India andthe powers of this Court under
Article 136 of the Constitution of India effective. It is
further wurged relying upon the decisions of this Court in
Associ at ed Cenent Conpanies Ltd. v. P.N Sharma and Anot her
[1965] 2 S.C.R 366 and A K Kraipak & Ors. etc. v. Union of
India & Ors., [1970] 1 S.C R 457 that the concept of natu-
ral justice had undergone a great deal of Change in recent
years. It is argued that while originally there were two
rul es of natural justice in course of time many nore subsid-
iary rules had cone to be added to the rules  or natura
justice and, therefore, in the sane way the requirenent of
giving reasons for a decision should be treated as 'a new
rule of natural justice.

The second mai n subm ssi on nade i n support of the neces-
sity of giving reasons for the award is that since the
arbitrator or unpire is required to make an award in accord-
ance with law as held by this Court in Seth Thawardas Pher u-
mal's case (supra) and several other cases decided by this
Court and since under section 16(1)(c) of the Act the I|egal-
ity of an award can be questioned in Court on the basis of
an error apparent on the face of an award the only way of
ensuring that an award is in accordance with law is by
i nsisting upon the arbitrator or unpire to give reasons for
the award. It is urged that if no reasons are disclosed it
woul d not be possible for the Court to find out whether an
award has been passed in accordance with | aw or not.
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Qur attention is drawn to the existence of the safeguard
in the English Law of Arbitration (before the English /Arbi-
tration Act, 1979) for ensuring that an arbitrator < deciding
a dispute judicially and in accordance with the requirenent
of the parties to the agreenent that the dispute be decided
according to lawin the formof the power of the Court to
conpel the arbitrator to state his awmard in the form of a
speci al case under section 21 of the Arbitration Act, 1950.
It is submitted that the provision with regard to the state-
ment of the case by an arbitrator to the Court contained in
cl ause (b) of section 13 of the Act, i.e., the Indian Arbi-
tration Act, 1950, being one which could be exercised at the
option of the arbitrator and there being no power for the
Court to conpel the arbitrator to state a case for its
decision, the only way of ensuring that the arbitrator kept
within the bounds of lawis to conpel himto give reasons
for his award. Qur attention is also drawn to the Report on
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Arbitration nmade by the Comercial Court Committee presided
over by Justice Donal dson (now Master of Rolls) in which
certain recomendati ons were nade in order to inmprove the
procedure which was prevailing in England with regard to the
power of judicial review of the decisions of the arbitra-
tors. In the course of the said report, the Commercial Court
Comm ttee has observed thus:

"Supervisory powers

3. Al systens of |aw provide for sone degree of
judicial supervision of arbitral proceedings and awards.
These powers enable the Courts to intervene in cases of
fraud or bias by the arbitrators, contravention of the rules
of natural justice or action in excess of jurisdiction. 1In
the case of the English Courts these powers are conferred by
sections 22, 23 and 24 of the Arbitration Act, 1950.

Powers of review

4. Most systens of | aw adopt the philosophy that
the parties, having chosen their own tribunal, nust accept
its decisions "withall faults". Accordingly, they make no,
or very little, provision for a review by the Courts of
arbitral decisions which nay be based upon erroneous concl u-
sions of fact or law. Until recently the | aw of Scotland was
based upon this phil osophy. However, this has never been the
approach of the | aw of England or of some systens derived
from the law. Englishlaw provides for two different forns
of review, nanmely by notion to set aside the award for
173
error on its face and by a reference to the Hgh Court of an
award in the formof a special case
(a) Setting aside an award for error on its face

5. Under English law the Courts have -jurisdiction
to set aside any arbitral award if it appears fromthe award
itself or fromdocunents incorporated in the award that the
arbitrator has reached sone erroneous conclusion of fact or
aw. The Court cannot correct the error. It can only quash
the award | eaving the parties free to begin the arbitration
agai n.

6. As aresult of the existence of thi's power,
English arbitrators customarily avoid giving any reasons for
their awards, confining thenselves that A should pay B a
specified sum Were the parties wish-to know the reasons
for the award or the arbitrator wi shes to give them this is
achi eved by giving the reasons in a separate docunment - whi ch
expressly states that it is not part of the award and by
obtai ning an undertaking fromthe parties that they will not
seek to refer to or use the reasons for the purposes of any
| egal proceedings. The general pattern is, however, that
Engl i sh awards are given without reasons.

7. In this inportant respect English arbitra
awards differ fromthose of nobst other countries. ~In the
case of arbitrations held under the |aws of Belgium the
Federal Republic of Germany, France, Italy and the Nether-
| ands, the giving of reasons is normally obligatory. Wen it
conmes to enforcing an English arbitral award in a foreign
country, there is always sone doubt whether objection my
not be taken to it on the ground that it is "unnotivated"
to use the continental term although the Comittee knows of
no case in which this objection has yet been upheld.......
The alternative of judicial review based on reasoned awards

25. The existing obstacle to a judicial review
based upon reasoned awards is the power and the duty of the
Court to set aside awards for error on their face. This
174
obstacle could easily be removed and this systemwould then
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have consi derabl e attracti ons.

26. In every case an arbitrator would be free to
give reasons for his award. This would in itself be an
i mprovenent, if arbitrators took advantage of the facility.
The making of an award is, or should be, a rationa
process.. Formulating and recording the reasons tends to
accentuate its rationality. Furthernore, unsuccessful par-
ties will often, and not unreasonably, wi sh to know why they
have been unsuccessful. This change in the law would make
this possible.

27. Gven a reasoned award, an unsuccessful party
coul d know whet her he had a just cause for conplaint. Were
no reasons were given initially and he thought that an error
had been nade, he could ask for reasons to be supplied. |If
the arbitrator refusedto supply them the Court could, in
appropriate cases, order himto do so. This wuld be no
great burden on the arbitrator provided that the application
was made pronptly. He woul d have had sone reasons for making
the award and all that he would need to do would be to
sunmari ze themin ordi nary | anguage. Nothing formal would be
required.

28. Arned wth the reasons for an award, the
unsuccessful party could apply to the Court for Ileave to
appeal . The right of appeal could be restricted to questions
of law arising out of the decision, |eaving all questions of
fact to be decided finally by the arbitrator. Furthernore,
unlike the position when the Court is being asked to order
an arbitrator to state an award in the formof a specia
case, the Court woul d know whether any particular question
of law really arose for. decision since both it and the
parties would have access to the facts as found by the
arbitrator. Additional restrictions could be inposed on the
circunstances in which | eave to appeal would be given and in
which a further appeal to the Court of Appeal would be
permtted.

29. An additional advantage of a change to  rea-
soned awards lies in the fact that this would tend to assim
ilate English awards to those nmade in other countries, thus
mak-
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ing English awards nore acceptable and readily enforceable
abr oad.

30. Finally, there would be the great advantage
that every award would be a final award and inmediately
enforceabl e as such, subject only to the right of the Court
in appropriate cases to inpose a stay of execution  pending
an appeal. Such a stay could, of course, be granted subject
to conditions, such as that the anpbunt awarded ' be brought
into Court.

31. In a wrd, a systemof judicial review  based
upon reasoned awards woul d pl ace very grave obstacles in the
way of those seeking unmeritoriously to avoid neeting their
just obligations, would inprove the standard of awards and
woul d render them nore easily and speedily enforceable. The
same system is wused for the review of decisions of the
industrial tribunals and of the restrictive Practices Court
and has worked wel | .

Recomendati ons on judicial review

32. In the light of these considerations the
Conmittee makes the recommendati ons set out bel ow

33. The systemof judicial review based upon the
speci al case procedure should be replaced by one based upon
reasoned awards. This would involve conparatively minor
amendnents to the 1950 Act. Section 21 would be repeal ed and
the Court would be deprived of the power and duty to set an
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award asi de because of errors of fact or law on the face of
the award. Arbitrators would be encouraged to give reasons
for their awards, but would only be obliged to do so if it
was necessary for the purposes of the new review procedure.
A new section 21 would define the right of appeal to the
H gh Court.

34. The new fight of appeal would be confined to
guestions of law, all decisions on questions of fact being
for the arbitrator alone."

After the submission of the report the British Parlia-

ment enacted the Arbitration Act, 1979. Sub-sections (1),
(2), (5) and (6) of section
176
1 of the English Arbitration Act, 1979 which are material in
this case read thus:
"1. Judicial review of arbitration awards--(1) In the arbi-
tration Act 1950 (in this Act referred to as 'the principa
Act’) section 21 (statenent of case for a decision of the
Hi gh Court) shall cease to have effect and, w thout preju-
dice to the right of appeal conferred by sub-section (2)
bel ow, the Hgh Court shall not have jurisdiction to set
aside or remt an award on an arbitration agreement on the
ground of errors of fact orlaw on the face of the award.

(2) Subject to sub-section (3) below, an appea
shall lie to the Hi gh Court on any question of law arising
out of an award nade on an arbitration agreenent; and on the
determ nation of | such an appeal the Hgh Court my by
order--

(a) confirm vary or set aside the award; or

(b) remt the award to the reconsideration of the
arbitrator or unpire together with the court’s opinion on
the question of |aw which was the subject of the appeal
and where the award is remtted under paragraph (b). above
the arbitrator or unpire shall, unless the order otherw se
directs, make his award within three nonths after the date
of the order.

(5) Subject to sub-section (6) below, if an  award
is made and, on an application nade by any of the parties to
the reference--

(a) with the consent of all the other parties to the
ref erence, or

(b) subject to section 3 below, with the |eave of
the court,
it appears to the H gh Court that the award does not or does
not sufficiently set out the reasons for the award, the
177
court may order the arbitrator or unpire concerned to state
the reasons for his award in sufficient details  to -enable
the court, should an appeal be brought under this section
to consider any question of law arising out of the award.

(6) In any case where an award is nmade without any
reason being given, the Hi gh Court shall not nake an order
under sub-section (5) above unless it is satisfied--

(a) that before the award was nade one of the par-
ties to the reference gave notice to the arbitrator or
unpi re concerned that a reasoned award woul d be required; or

(b) that there is sone special reason why such a
noti ce was not given."

Section 2 of the said Act of 1979 enpowered the High
Court to determne any prelimnary point of lawarising in
the course of an arbitration reference under certain circum
stances. It is urged that in view of the fact that simlar
saf eguards which are available in the English Law do not
exist in the Indian Law, it is necessary that this Court
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should hold that there is an inplied obligation on the part
of the arbitrator or unpire to give reasons for the award
unl ess the parties to the di spute agree that no such reasons
need be given.

A reference was made in the course of the argunments to
the decision of this Court in Rohtas Industries Ltd. & Anr.
v. Rohtas Industries Staff Union and Os., [1976] 3 S.C.R
12 in which an award passed by the arbitrators under section
10-A of the Industrial Disputes Act, 1947 had been struck
down by the H gh Court in part and appeals filed against the
deci sion of the H gh Court were under consideration by this
Court. In that case the appellants contended that an award
under section 10-A of the Industrial D sputes Act, 1947 was
equi valent to an award nade in a private arbitration and was
not amenable to correction under Article 226 of the Consti-
tution of India. But'this Court rejected this said conten-
tion by observing at page 26 thus:

" Suffice it to say that a reference to arbitration

under s. 10A is restricted to existing or apprehended indus-
trial disputes. Be it noted that we are not concerned with a
private arbitration, but-a statutory one governed by the
Industrial Disputes Act, deriving its validity, enforceabil -
ity
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and protective mantle during the pendency of the proceed-
ings, froms. 10A

A distinction was thus nade between statutory arbitra-
tions under section 10-A of the Industrial Disputes Act and
private arbitrations. It is not necessary to refer to the
ot her cases cited before us which have a bearing on section
10-A of the Industrial disputes Act, 1947.

The question which arises for consideration in these
cases is whether it is appropriate for this Court to take
the view that any award passed under the Act, that is, the
Indian Arbitration Act, 1940 is liable'to be remtted or set
aside solely on the ground that the-arbitrator has not given
reasons thus virtually introducing by a judicial verdict an
amendnment to the Act when it has not been the |aw for nearly
7/8 decades. The people in India as in other parts of the
world such as England, U S. A and Australia have becone
accustoned to the system of settlenent of disputes by
private arbitration and have accepted awards nade agai nst
them as binding even though no reasons have been given in
support of the awards for a long tinme. They have attached
nore inportance to the elenent of finality of the —awards
than their legality. O course when reasons are given in
support of the awards and those reasons di scloseany error
apparent on the face of the record peopl e have not refrained
from questioning such awards before the courts. It is not as
if that people are without any renedy at all in cases /where
they find that it is in their interest to require the arbi-
trator to give reasons for the award. |In cases where reasons
are required, it is open to the parties to the dispute to
introduce a termeither in the arbitrati on agreenent or in
the deed of submission requiring the arbitrators to give
reasons in support of the awards. Wien the parties to the
di spute insist upon reasons being given, the arbitrator is,
as already observed earlier, under an obligation to give
reasons. But there may be many arbitrations in which parties
to the dispute may not relish the disclosure of the reasons
for the awards. In the circunstances and particularly having
regard to the various reasons given by the Indian Law Com
m ssion for not recomending to the Government to introduce
an amendnent in the Act requiring the arbitrators to give
reasons for their awards we feel that it may not be appro-
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priate to take the view that all awards which do not contain
reasons should either be remtted or set aside. A decision
on the question argued before us involves a question of
| egislative policy which should be left to the decision of
Parliament. It is a well-known rule of construction that if
a certain interpretation has been uniformy put upon the
nmeani ng of a
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statute and transactions such as dealings in property and
maki ng of contracts have taken place on the basis of that
interpretation, the Court will not put a different interpre-
tation wupon it which will materially affect those transac-
tions. W nmmy refer here to the decision of the Court of
Appeal rendered by Lord Evershed MR in Brownsea Have

Properties v. Poole Corpn., [1958] Ch. 574 (C. A) in which
it is observed thus:

"There is well-established authority for the view that a
deci sion of |ong standing, on the basis of which many per-

sons will in the course of time have arranged their affairs,
should " not lightly be disturbed by a superior court not
strictly bounditself by the decision."

Courts should be slow in taking decision which will have

the effect of shaking rights and titles which have been
rounded through a  long tinme upon the conviction that a
particular interpretation of lawis the legal and proper one
and is one which will’ not be departed from

It is no doubt true that in the decisions pertaining to
Administrative Law, 'this Court in sone cases has observed
that the giving of reasons in an-admnistrative decision is
a rule of natural justice by an extension of the prevailing
rule. It would be in the interest of the world of « comerce
that the said rule is confined to the area of "Administrative
Law. We do appreciate the contention, urged on behalf of’
the parties who contend that it should be made obligatory on
the part of the arbitrator to give reasons for the award,
that there is no justification to leave the smull area
covered by the law of arbitration out of the general rule
that the decision of every judicial and quasi-judicial body
shoul d be supported by reasons. But at the sane tine it has
to be borne in mind that what applies generally to settle-
ment of disputes by authorities governed by public | aw need
not be extended to all cases arising under private |law -such
as those arising under the law of arbitration which is
intended for settlenent of private disputes. As stated
el sewhere in the course of this judgnent if the parties to
the dispute feel that reasons should be given by the arbi-
trators for the awards it is within their power “to insist
upon such reasons being given at the time when (they enter
into arbitration agreenent or sign the deed of " subnission
It is significant that although nearly a decade ago the
Indian Law Comm ssion subnitted its report on the  law of
arbitration specifically mentioning therein that there was
no necessity to anend the law of arbitration requiring the
arbitrators to give reasons, Parlianent has not chosen to
take any step in the direction of the anendnent of the
180
law of arbitration. Even after the passing of the English
Arbitration Act, 1979 unless a court requires the arbitra-
tors to give reasons for the award (vide sub-sections (5)
and (6) of section 1 of the English Arbitration Act, 1979,
an award is not liable to be set aside nerely on the ground
that no reasons have been given in support of it.

It is true that in tw cases one decided by the High
Court of Delhi and another decided by the H gh Court of
Oissa there are some observations to the effect that it
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would be in the interests of justice if the arbitrators are
required to give reasons for their awards because in recent
years the noral standards of arbitrators are goi ng down. But
generally this Court and all the H gh Courts have taken the
view that merely because the reasons are not given an award
is not liable to be remtted or set aside except where the
arbitrati on agreenent or the deed of subm ssion, or an order
nmade by the court such as the one under section 20 or sec-
tion 21 or section 34 of the Act or the statute governing
the arbitration requires that the arbitrator or unpire
shoul d gi ve reasons for the award. The arbitrators or unpire
have passed the awards which are involved in the cases
before us relying on the |'aw declared by this Court that the
awards could not be questioned nerely on the ground that
they have not given reasons. At the same tinme it cannot al so
be said that all the awards are contrary to | aw and justice.
In this situation it would be wholly unjust to pass an order
either remitting or setting aside the awards, nerely on the
ground' that no reasons are given in them except where the
arbitrati'on agreenent or the deed of subm ssion or an order
made by the court such as the one under section 20 or sec-
tion 21 or section 34 of the Act or the statute governing
the arbitration required that the arbitrator or the wunpire
shoul d gi ve reasons for the award.

There is, however, one aspect of non-speaking awards in
nonstatutory arbitrations to which Governnent and Governmen-
tal authorities are parties that conpel -attention. The
trappi ngs of a body which di scharges judicial functions and
required to act inaccordance with lawwith their concom -
tant obligations for reasoned decisions, are not  attracted
to a private adjudication of the nature of arbitration as
the latter, as we have noticed earlier, is not supposed to
exert the State’'s sovereign judicial power. But ‘arbitra
awards in disputes to which the State and its instrumentali -
ties are parties affect public interest and the matter of
the manner in which Governnment and its instrunentalities
allow their interest to be affected by such arbitral adjudi -
cations involve |larger questions of policy and public inter-
est. Covernment and its instrunmentalities cannot /sinply
allow | arge financial interests of the
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State to be prejudicially affected by non-reviewabl e--except
in the limted way allowed by the Statute--non-speaking

arbitral awards. Indeed, this branch of the systemof dis-
pute-resolution has, of late, acquired a certain degree of
notoriety by the manner in which in nmany cases the financia
i nterests of Government have cone to suffer by awards which
have raised eye-brows by doubts as to their rectitude and
propriety. It wll not be justifiable for Governnents or
their instrunentalities to enter into Arbitrati on agreenents
which do not expressly stipulate the rendering of ~ reasoned
and speaking awards. CGovernnents and their instrunmentalities
should, as a matter of policy and public interest--if not as
a compul sion of |aw-ensure that wherever they enter into
agreenments for resolution of disputes by resort to private
arbitrations, the requirenent of speaking awards is express-
ly stipulated and ensured. It is for Governnents and their
instrumentalities to ensure in future this requirenent as a
matter of policy in the larger public interest. Any lapse in
that behalf mght lend itself to and perhaps justify, the
legitimate criticism that Government failed to provide
agai nst possible prejudice to public-interest.

Having given our careful and anxi ous consideration to
the contentions urged by the parties we feel that |aw should
be allowed to remain as it is until the conpetent |egisla-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 28

ture anmends the law. In the result we hold that an award
passed under the Arbitration Act is not liable to be remt-
ted or set aside nerely on the ground that no reasons have
been given in its support except where the arbitration
agreement or the deed of submi ssion or an order made by the
Court such as the one under section 20 or section 21 or
section 34 of the Act or the statute governing the arbitra-
tion requires that the arbitration or the unpire should give
reasons for the award. These cases will now go back to the
Di vision Bench for disposal in accordance with [aw and the
vi ew expressed by us in this decision.

R S. S
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