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ACT:

Representati on of the People Act, 1950-Section 20(3) & 30-
Servi ce Personnel -Statutory fiction does not take away right
to get registered in constituency where personnel ordinarily
residing, though 'place of service also-Electoral roll-
Finality of.

HEADNOTE:

The appel | ant chal l enged the el ection of respondent No. 1 to
the Naga Land Assenbly on the ground that the result of the
election in so far as it concerned the respondent had been
materially affected by the inproper reception of votes cast
in his favour by the personnel of the 12th Battalion 'Assam
Rifles. It was urged (i) that the  Electoral Registration
Oficer had no jurisdiction to register the personnel of the
12th Batallion Assam Rifles as voters, because, the service
personnel under s. 20(3) of the 1950 Act woul d be deened to
be ordinarily resident on any date in the constituency in
which, but for his having such service qualifications he
woul d have been ordinarily resident on that date and (ii)
that the service personnel were not Indian citizens. The
Hi gh Court dismissed the election petition. Dismissing the
appeal to this Court,

HELD: (i) Section 30 of the 1950 Act does not  confer
jurisdiction on a civil court to entertain or ~adjudicate
upon a question whether a person is or is not entitled to
register hinself in the electoral roll of a constituency or
to question the illegality of the action taken by or /under
the authority of the Electoral Registration Oficer or any
deci sion given by the authority appointed under the 1950 Act
for the revision of any such roll. The civil ' ‘court
therefore would have no jurisdiction to adjudicate upon a
guestion whether the personnel of the 12th Battalion Assam
Rifles in the present case were validly registered as
service electors. [958E, F]

B.M Ramaswany v. B. M Krishnanurthy, [1963] 3 S.CR
479 and Kabul Singh v. Kundan Singh, [1970] 1 S.C. R 845,
referred to.

(ii)But lack of power in the Electoral Registration O ficer
to register voters in violation of the provisions of the
rel evant statutes would lead to the ground of inproper
reception, refusal or rejection of any caption of any vote
which is void and would, therefore, be a avoiding the
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el ection under s. 100(1) (d) (iii) of the 1951 Act.

Bai dyanath Panjiar v. Sitaram Mahto, [1970] 1 S.C. R 839,
(iii)ln the present case the Electoral Registration
Oficer his jurisdiction to register the personnel of the
12th Batallion residents in the constituency by reason of
their statenents in the prescribed forms. The effect of s.
20(5) of the 1950 Act is that statement of a nenber having
service qualification is to be accepted as correct in the
absence of evidence to the contrary. There was no evidence
to displace the statenents in the present case. [960E]

Under s. 20(3) a fiction is created that menbers having
service qualification would be deemed to be ordinarily
resident at their home town or place but for their service
qualification. The statutory fiction is intended

957

to confer the right to be registered as electors at their
home town or village but the fiction cannot take away the
right of  persons possessing service qualification to get
thenselves registered in a constituency in which they were
ordinarily ~residing though such pl ace happens to be their
pl ace of service. [961B]

(iv)There was no evidence to substantiate the allegation
that the menbers of the service personnel were not |ndian
citizens. On the contrary it was in evidence that the
El ectoral Registration Oficer was satisfied about the
decl arations of the nmenbers of the service personnel about
their citizenship. [962F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal~ No. 1792 of
1970.

Appeal under s. 116A of the Representation of the People
Act, 1951 fromthe judgment and order dated July 17, 1970 of
the Assam and Nagal and High Court in Election Petition No. 1
of 1969.

V. K. Krishna Menon, D. P. Singh, Narayana Nettar and

V. J. Francis, for the appellant.

A K Sen, S. K Ghosh, Naunit Lal, A. R_Barthakur, R C.
Chaudhary and Swranjit Sodhi, for respondent No. 1

The Judgnent of the Court was delivered by

Ray, J.-This is an appeal fromthe judgnent dated 17 July,
1970 of the Hi gh Court of Assam and Nagal and di sm ssing the
appel l ant’ s el ection petition.

The appel | ant, respondent No. 11 Odyuo and respondents No. 2
and 3 were candidates at 37-Whkha Constituency at the
el ection held in the month of February, 1969 for the purpose
of constituting a new Legislative Assenbly of the State of
Nagal and.

The respondent Odyuo was decl ared el ected. Odyuo - obtai ned
1517 votes and the appellant 1485 votes. COdyuo secured 32
votes nore than the appellant.

The appellant challenged the election of the respondent
Qdyuo as a nmenber from 37-Wkha Constituency in the Nagaland
Constituent Assenbly. The :grounds for inpeaching the
election were principally these. First, the result of the
election in so far as it concerned the respondent Odyuo had
been materially affected by the inproper reception of 348
votes cast in his favour by the personnel of the 12th
Battalion Assam Rifl es then posted at Wkha and also by the
wi ves of sone of themwho in view of section 20(3) of the
Representati on of the People Act, 1950 referred to for the
sake of brevity as the 1950 Act were not eligible to be
enrolled as voters in the electoral roll of the Wkha
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Constituency. Second, the majority of those 348 voters were
not citizens of India, and, therefore, the votes east by
themin favour of the respondent OQdyuo were void. Third, if
the aforesaid 348 votes or the mgjority of them as void
votes were left out of account, the appellant had secured a
majority of valid votes.

Among the ten issues franed at the trial counsel for the
appel l ant advanced argunents only on two issues. First,
whet her the personnel of the 12th Battalion, Assam R fles
whose names are registered as service electors in the |ast
part of the Electoral Roll for 37-Wkha Constituency would,
but for their service qualification, have been ordinarily
resi dent of Whkha Constituency within the nmeani ng of section
20(3) of the Representation of the People Act, 1950.
Second, whether any of the electors registered as service
electors in the last part of the said Electoral Roll were
not Indian citizens.

This Court in B.-M Ramaswany v. B. M Krishnamurthy &

Os.(1) held that the finality of the electoral roll cannot
be chall enged in a proceeding i npeaching the validity of the
el ection. The effect of section 30 of the 1950 Act was

construed by this Court in the recent decision in Kabu
Singh v. Kundan Singh & Os.(2) to be that sections 14 to 24
of the 1950 Act/ are a conplete code in the mtter of
preparation and mai ntenance of electoral rolls and section
30 of the 1950 Act does not confer jurisdiction on a civi
court to entertain or adjudicate upon a question whether a
person is or is not entitled to register hinmself in the
electoral roll in a constituency or to  question the
illegality of the action taken by or under the authority of
the Electoral Registration Officer or any,, decision given
by the authority appointed under the 1950 Act for the
revi sion of any such roll

The civil court therefore would have” no jurisdiction to
adj udi cate upon a question whether the personnel of the 12th
Battalion Assam Rifles in the present case were validly
regi stered as service electors. The contention on behal f of
the appellant in the present case was that the Electora
Registration Oficer had no jurisdiction to register the
personnel of the 12th Battalion AssamRifles as voters .in
Wkha Constituency because the service personnel under
section 20(3) of the 1950 Act would be deened to be
ordinarily residents on any date in the constituency  in
whi ch, but for his having such service qualification, he
woul d have been ordinarily resident on that date. The gist
of the appellant’s contention is that the menbers having
service qualification cannot, be registered as voters in the
constituency in which they are posted or stationed in
service and the El ectora

(1) [1963] 3 S.C R 479.

(2) [1970] 1 S.C R 845.

959

Regi stration O ficer would have no jurisdiction to register
the persons having service qualification as voters in the
constituency in which they are stationed in service. The
jurisdiction of the Electoral Registration Oficer who
regi stered the personnel of the 12th Battalion Assam Rifles
as voters in Whkha Constituency was inmpeached on the ground
that the service personnel were in the eye of |law not
ordinarily resident in the Whkha Constituency and as such
they were not eligible to be registered as voters in the
el ectoral roll of the said constituency.

The ot her grounds on which the qualification of the service
per sonnel to be registered as voters in the Whakha
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Constituency was questioned was that they were not Indian
citizens. Article 326 of the Constitution confers voting
rights on citizens of India. Section 16 of the 1950 Act
di squalifies a person for registration as a voter if he is
not a citizen of India. Section 62 of the Representation of
the People Act, 1951 called the 1951 Act prohibits a person
from voting at an election in any constituency if he is
subj ect to any disqualifications nentioned in section 16 of

the 1950 Act. Under section 100(1)(d)(iii) of the 1951 Act
if the result of the election in so far it concerned the
returned candidate has been materially affected by the
i mproper reception, refusal or rejection of any vote or
reception of vote which is void, the court would have

jurisdiction to declare such an election void. Ther ef or e,
if the allegation that the personnel of the 12th Battalion
Assam Rifles were not Indian citizens was established, it

was submitted that the election would be decl ared voi d.

The jurisdiction of the Electoral Registration Oficer to
regi ster the voters-was subnmitted on behal f of the appellant
to be an infraction of the provisions contained in section
20 of the 1950 Act on the ground of ‘the service personne
not being entitled to be voters at Wkha Constituency, and
of section 16 of the 1950 Act read with section 62 of the
1951 Act challenging the qualification of the voters on the
ground of citizenship.  This Court in Baidyanath Panjiar v.
Sitaram Mahto & O's. (1) held that the | ack of power of ’'the
El ect or al Regi stration O ficer to  register voters in
violation of the provisions of the relevant statutes would
lead to the ground of inproper reception,  refusal or
rejection of any vote or reception of any vote which is void
and woul d, therefore, be a ground for avoiding the election
under section 100(1)(iii) of the 1951 Act.

Section 20 of the 1950 Act gives the neaning of the words
"ordinarily resident’. Under section 20(3) of the 1950 Act
any person having a service qualification shall be deened to
be ordinarily resident on any datein the constituency in
which, but for his having such service qualification, he
woul d have been ordinarily resident on that date. Service
qualification is defined in section

(1) [1970] 1 S. C R 839.

960

20(8) of the 1950 Act to nean inter alia a nmenber of the
Armed Forces of the Union. or a nenber of a force to which
the provisions of the Arnmy Act, 1950 have been nmde
appl i cabl e. Section 20(5) of the 1950 Act- enacts that the
statenment of any person as is referred to in section 20(3)
in the Act made in the prescribed formand verified in the
prescri bed manner, that but for his having the service
qualification he would have been ordinarily resident in the

specified place on any date, shall, in the absence of
evidence to the contrary, be accepted as correct. Under
section 20(6) of the 1950 Act the wife of any such person as
is referred to in sub-section (3), shall if she be

ordinarily residing with such person be deened to be
ordinarily resident in the constituency specified by such
person under sub-section (5).

The personnel of the 12th Battalion Assam Rifles at Wkha
had indisputably service qualification. It is in evidence
that the personnel of the 12th Battalion had been residing
at Whkha 10 years prior to the time of the preparation of
the electoral rolls and at the tine of preparation of the
electoral rolls resided at Wokha. The service personne

nmade statenents under section 20(5) of the Act that but for
their having the service qualification they would have been
ordinarily residents at wokha. They also made statenments




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

that their wives were residing with them They subnmitted
forns in the prescribed forns. These statenents made under
Rule 7 of the Registration of Electoral Rules, 1960 were
submitted to the Registration Oficer. The effect of
section 20(5) of the 1950 Act is that statenent of a menber
havi ng service qualification is to be accepted as correct in
the absence of evidence to the contrary. There was no
evidence to displace the statenents in the present case.
The evidence is that the Electoral Registration Oficer
accepted the statements as correct and registered the nanes
of the personnel of the 12th Battalion.

The contention on behalf of the appellant was that a menber
havi ng service qualification can only be ordinarily resident
at the constituency in which but for his having service
qualification he woul d have been ordinarily resident on that
date, and, therefore, since Wkha was the place for service
Wbkha coul d not be the place for ordinary residence and his
home town or village would be the only place where he would
be ordinarily resident. Such a construction would be
m sreading ~section 20(3) of the 1950 Act, having service
qualification ~wuld be deened to be ordinarily resident at
their hone town or place but for their service qualifi-
cation. VWen the personnel made statenents to the effect
that they ordinarily resided at Wkha, they did not want to
take advantage of 'the fiction of being ordinarily resident
at their hone

961
town or village but they stated that they were ordinarily
resi dent at Wkha,.  The El ectoral Registration Oficer was

within his jurisdiction to register the personnel of the
12th Battalion as ordinary residents at Wkha by reason of
their statenments in the prescribed forns. The ‘statutory
fiction is intended to confer the right to be registered as
electors at their hone town or village but the fiction
cannot take away the right of persons possessing @service
qualification to get thenselves registered at a constituency
in which they are ordinarily residing though such place
happens to be their place of service.

A contention was advanced on behal f of the appellant that in
registering the service electors the Registration O ficer
did not exercise his discretion but nmerely carried out the
orders and directions of the Chief Electoral Oficer. The
High Court referred to the directions and instructions for
preparation of electoral rolls for Armed Forces personne

and held that the statements in formNo. 2 as prescribed by
Rule 7 of the Registration of Electoral Rules, 1960 were
checked by the Oficer in-charge of the Record Ofice and
were thereafter forwarded to the Chief Electoral Oficer
concerned in whose office the statements were sorted out
according to the constituency and thereafter forwarded to
the Electoral Registration Oficer concerned. W agree with
the reasons and conclusion of the H gh Court that the
decision of the statutory authority which acted on the
decl arations submtted by the service personnel verified and
found to be correct was beyond any challenge on the
materials on record.

The contentions on behalf of the appellant were that of the
348 service electors 37 were not Indian citizens, 35 of them
being Nepali and 2 Sikkinese and further that out of the
remai ning service electors excepting 69 the rest were not
I ndi an citizens. These were the allegations of t he
appellant in the particulars furnished by him in an
application dated 4 Cctober, 1969.

The appellant in his evidence stated that he was not clear
whether the service electors were citizens of India or
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foreigners. It was also his evidence that when he asked the
Record Oficer at Shillong he learnt that nmany of the
servi ce personnel were not Indian citizens. The evidence of
the appellant is not substantive evidence, or any proof of
t he al | egati on. Part of it is hearsay and is not
corroborated. The other part is not of evidentiary val ue.

The appellant relied heavily on the evidence of P. W 6,

Dhrubajyoti Lahiri in proof of the allegation that the
majority of the service personnel were not Indian citizens.
Lahiri said that there was a Long Roll in two volumes which

were marked Exhibits 17 and 18. The Long Roll was the
register containing the residential particulars of the
personnel, the date of enrol nent, and

611SC India/71

962

other heads of entries, nanely, serial nunmber in the book

nunber of personnel, rank, name, father’s nane, religion and
class ,or  caste, residential particulars giving village,

nearest railway station, Post Ofice. Tehsil and a,
District ‘and Province, date of birth, enrol ment, discharge,
Educati on. There is no colum —~or heading regardi ng
nationality in the Long Roll. ~ Exhibit 19 which was tendered

in 'evidence was a list in tabular form Exhibit 19 was
prepared by Lahiri. He said that he hinself conpared it
with the Long Roll., Lahiri’s evidence was that there was no
colum in the Long Roll for citizenship.. Lahiri’s evidence
was that the hone address of sonme of these service personne
was Nepal . In cross-exam nation, Lahiri said that the
service personnel ‘were called Nepali by comon parlance.
Lahiri also said that the Service personnel filled up the
forns declaring that they were Indian citizens and Lahiri
hinself also asked the service personnel ~about their
citizenship. H s evidence was that these menbers of the
servi ce personnel were Indian citizens.

It is in evidence that the Electoral ~Registration O ficer
said that he was satisfied about the declarations  of the
nmenber s of the service personnel about their I ndi an
citizenship. The High Court correctly found that in the
statenments furni shed by the service personnel being Exhibit
6 series and Exhibit A series, they declared thenselves to
be citizens of India and the statenents were verified by the
Record Officer. The H gh Court also correctly held that™ no
obj ection was taken at any stage and no notice was given to
any nmenber of the service personnel that their names would
be objected to on the ground that they were not _Indian
citizens and they have not been given any opportunity of
bei ng heard in respect of the allegation. No such menber of
the service personnel was exam ned. There is no evidence to
substantiate the allegation which was made that nenbers of
the service personnel were not Indian citizens. Oh the
contrary, the evidence oral as well as docunentary is
overwhel mi ng and unrebutted that each nenber of the 'service
personnel nade a statenment declaring hinself to be an I'ndian
citizen.

The contentions advanced on behal f of the appellant fail
The appeal is dismssed with costs.

K. B. N.

, Appeal di snissed
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