http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of

3

CASE NO. :
Appeal (civil) 766 of 2004

PETI TI ONER
SPI C Pharnaceuticals Division

RESPONDENT:
Aut hority Under Sec. 48(1) of A P. & Anr

DATE OF JUDGVENT: 28/02/2007

BENCH

Dr. ARIJIT PASAYAT & TARUN CHATTERJEE
JUDGVENT:

JUDGMENT

Wth

(Givil Appeal Nos. 768 of 2004, 767 of 2004 and 1498 of 2004))
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Chal |l enge in these appeals is to the legality of the
j udgrment rendered by a Division Bench of the Andhra Pradesh
Hi gh Court. By the inpugned judgnent several wit appeals
and wit petitions, filed by the appellants, were dism ssed.
The core question that arose for consideration in the cases
bef ore the Hi gh Court was whether the provisions of Sales
Pronoti on Enpl oyees (Conditions of Service) Act, 1976 (in
short the "Act’) oust the jurisdiction of the authorities
constituted under the Andhra Pradesh Shops and
Est abl i shment Act, 1988 (in short the 'Shops Act’) and
consequently the Authorities —under the Shops Act are
excluded fromentertaining appeals preferred by the aggrieved
sal es pronotion enpl oyees challenging the term nation of their
services. The further question was whether the Authorities
constituted under the Shops Act have no jurisdiction to
entertain any appeal preferred by the sal es pronotion
enpl oyees chal |l engi ng action of the enpl oyees in term nating
their services. Several wit petitions filed were dismssed by
| earned Single Judge of the Hi gh Court and therefore, wit
appeal s were filed. The orders of the Authorities under the
Shops Act directing the reinstatenent of the enployees into
service together with back wages which were challenged in
the wit petitions cane to be dismssed by | earned Single
Judge. The appellant in each case is involved in the
manuf acture of pharnaceutical products. It has engaged the
servi ces of enpl oyees for the purpose of marketing its
manuf actured products. |n comon parl ance the enployees
appoi nted by the pharmaceutical s conpani es are known as
nmedi cal representatives. Charge sheets were issued agai nst
the concerned enpl oyees and after holding inquiries, services
of the enpl oyees were term nated. The enpl oyees invoked the
jurisdiction of the Labour Court challenging the orders of
term nation but later on they w thdrew them and noved t he
authority under the Act along with, in sone cases,
condonation for delay in approaching the Authorities
concerned. Notw thstanding serious objections raised by the
enpl oyer, the concerned Authority condoned the delay. Wit
Petitions filed and wit appeals preferred were rejected.

In the present appeals the stand of the appellants was
that the authority under the Shops Act had no jurisdiction to
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entertain the so called appeals preferred by the enpl oyees as
the service conditions of the enployer were governed and

regul ated by the provisions of the Act which is a specia
enactmment. The conpetent authority rejected the objections

rai sed by the enployer. As regards the jurisdiction it was held
that the cause of action arose within the territorial jurisdiction
of the concerned appellate authority could not be entertained.
Both the | earned Single Judge and the Division Bench in the

wit appeal held that the appellate authorities’ orders were in
order. It did not accept the stand that the forum created

under the Industrial Disputes Act, 1947 (in short the "ID Act’)
was the only forum and the di sputes cannot be raised in any

ot her forum

In support of the |earned counsel appearing for the
appel l ant submitted that the Parlianment enacted the Act as it
thought that it would be nore appropriate to have a separate
| egi sl ation for governing service conditions of the Sal es
Pronot i on Enployees and accordingly nade the provisions of
the I D Act applicable conferring rights on the Sal es Pronotion
Enpl oyees to chal | enge the orders of 'di sm ssal, discharge or
retrenchnent in the forumcreated and constituted under the
provisions of the ID Act. The Parlianment specified application
of certain Acts to Sal es Pronotion Enpl oyees whi ch incl ude
Wor knmen’ s Conpensati on Act, 1923, M ni num Wages Act,

1948, Maternity Benefit Act, 1961, Paynment of Bonus Act,
1965 and Paynment of Gratuity Act, 1972. Except these Acts no
ot her Act including the Shops Act shall be applicable.

In response | earned counsel for the respondent-
enpl oyees submitted that two foruns are avail able to the
enpl oyees i.e. under the provisions of I'D Act and the Shops
Act. It is for the enployee to choose the renedy available to
himin | aw either by approaching the foruns created i.e. one
constituted under the ID Act or the Authorities constituted
under the Shops Act.

The Hi gh Court accepted that the Act which nakes the

provi sions of the ID Act applicable providing renmedy to Sal es
Promoti on Enpl oyees is a special enactrment dealing with

service conditions of sales pronotion enpl oyees enpl oyed in

the establishnent engaged in pharmaceutical industries. ~ The
Shops Act deals with specific rights created under that Act

and it has been indicated that these provisions provided for
sonme nore neasures for protecting interest of the enployees.
They are beneficial in nature. The Hi gh Court held that the
jurisdiction conferred under the Shops Act cannot be said to
have been taken away in respect to enforcement of rights
conferred under the Act. We think it is unnecessary to go into
these broader issues. W find that the forunms created under
the ID Act, on the facts of the case can nore effectively dea
with the issues raised. It is not to be understood that we have
said that the Appellate authorities under the Act do not have
jurisdiction. W are not really deciding that issue as to

whet her there was exclusion of the jurisdiction of authorities
nmade t he Shops Act because it specifically provided that the
forumunder the I D Act can be approached. |n the peculiar
circunstances, therefore, we direct that the concerned State
Covernments i.e. Karnataka, Tam | Nadu and Maharashtra

shal | nake reference to the appropriate forumunder the ID

Act within a nonth fromtoday. The concerned forum shal

nake an effort to di spose of the reference to be nade within
three nonths fromthe date of receipt of the reference. |If the
respondent enpl oyees are entitled to any paynent because of

the pendency of the disputes, the same shall be paid within
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two nonths fromtoday. W make it clear that we have not
expressed any opinion on the nerits of the case and the order
for reference by the State Governnent is being nmade in view of
the special features involved. Normally it is for the State
CGovernment to deci de whether reference is to be nade but in

vi ew of the conceded position by the | earned counsel for the
parties that the industrial disputes do exist, we direct the
concerned State Governnents to refer the dispute to the forum
under the ID Act for adjudication as directed above.

Appeal s are accordingly di sposed of with no orders as to
costs.




