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Chal | enge-in this appeal is to the judgnment of a Division
Bench of the Del hi H gh Court.  Decision taken by a group of
Mnisters in a matter of joint venture partnership as a part of
the privatization policy of the Government of |ndia was

assail ed before the H gh Court.

According to the appellant, the project has to be
grounded because of several nmjor defects which woul d render
the projects’ take off disastrous. The respondents on the other
hand contend that m nor technical flaws, if any, have been
rectified before the ultimte decision was taken and the project
has been rightly held to be in a fit condition to take off.

The key players in this dispute are Ms Reliance Airports
Devel opers Pvt. Ltd. (in short 'RAL'), Airports Authority of India
(in short "AAl’), Governnment of India (in short "GO '), GWR
Infrastructures Ltd. (in short "GW ), GVK Industries Ltd. (in
short 'GvK' ).

Background facts sans unnecessary details are as
foll ows:

As a part of the GO's avowed policy of privatization of
strategi c national assets, the first step appears to be
privatization of two airports i.e. Muinbai and Del'hi on a joint
venture basis. In March, 2003 AAl initiated process to
consi der noderni zation of Del hi and Munbai Airports on the
basis of an earlier decision taken on January 12, 2000 by the
Uni on Cabinet relating to re-structuring of airports of AAl
through long termleasing route. On 11.9.2003 the GO
approved restructuring of airports of Minbai and Del hi
through joint venture (shortly called "JV') route and
constituted Enpowered Goup of Mnisters (in short ' EGOM)
to decide the detailed nodalities including design paraneters,
bid evaluation criteria etc. based on which JV partners were to
be selected. It was required to submit the final proposal for
Government’s approval. An Inter Mnisterial Goup (in short
"IM5) was set up to assist EGOM for re-structuring of two
airports. The same was set up under the Chairmanship of
Addi ti onal Secretary-cum Financi al Adviser of Mnistry of Civil
Avi ation. Subsequently, on 15.6.2004, EGOM was re-
constituted under the Chairmanship of M nister of Defence.

On 12.10.2004 I M5 was re-constituted under the
Chai rmanshi p of Secretary, Mnistry of Cvil Aviation. On the
basi s of recommendati ons made by | M5 EGOM approved
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appoi nt nent of d obal Technical Adviser, Legal Consultant
and Fi nancial Consultant (called GIA, LC & FC in short
respectively). They were Airport Planning Ply Ltd., Amarchand,
Mangal das & Suresh A. Shroff & Co. and ABN AMRO Asi a
Cor porate Finance (lI) Pvt. Ltd (in short Airplan, AMSC and
ABN AMRO respectively). The Consultants prepared the
"Invitation To Register An Expression of Interest" (shortly
called "I TREQ ') and the sane was endorsed by | MG
Subsequently, EGOM approved the sanme. On 17.2.2004,
| TREO was issued for the two airports. Request for proposa
was routed by AAl and the bidders were invited to bid on
certain basis and pattern. The tendering process involved two
tiers; i.e. an Expression Cum Request for Qualification (in
short 'ECRQ ) and a Request for Proposal (in short 'RFP). At
the RFP stage, evaluation was carried out in four stages. The
first two stages involved verification in the nature of
mandat ory norns. The third stage was technical evaluation
stage and the final stage was financial evaluation stage. On
15. 2. 2005, EGOM finalized and approved key principles of
RFP and draft transacti on docunents. The RFP documents
were issued on 1.4.2005.

Certain changes to the draft transaction docurments were
approved by EGOM Before such approval, RFP docunents of
the two airports were forwarded to the bidders. On 30.8.2005
final transaction documents were forwarded to the bidders.
The deadline for subm ssions of bids was fixed as 14.9. 2005.
There were in fact six bidders for Delhi and five bidders for
Munbai . On 19.9. 2005, a neeting of 1 M5 was held relating to
met hodol ogy for evaluation of offers and evaluation criteria in
RFP docunents. | M5 decided that bid evaluation on al
paraneters shall be carried out by a conposite team of GIA,
LC and FC. I MG al so decided to set up areview connmittee to
review the evaluation carried out by GIA, LC and FC. The
sane was al so described as an "Evaluation Comittee" (in
short "EC).

The technical bids were opened on 22.9.2005. On
10. 10. 2005 Government Review Committee (in short 'GRC)
was constituted to undertake an independent revi ew of
eval uation report of bids of two airports and re-structuring
process prepared by the Evaluation Committee/ Advisers. The
Consul tants submitted their evaluation report. GRC held - its
nmeeting on 23.11.2005 and 24.11. 2005 to review the
Consul tants’ Eval uation Reports. GRC endorsed the views
expressed in the Consultants’ Evaluation Reports. Certain
qgueries were raised by nenbers of the GRC and the
Consultants clarified the position so far as the queries are
concerned. In the Evaluation Report a |list of evaluation criteria
where a different approach has been adopted by the
Consul tants was indicated. On 1.12.2005, GRC submitted its
report to IMG In the neeting of M5 held on 2.12.2005
reports of Consultants and GRC were placed. Consultants
made a representation to the M5 The majority nenbers felt
that the ternms of the RFP had been adhered to and there had
been sufficient transparency in the process. It is to be noted
that one of the nenbers who was the nmenber of the Pl anning
Comm ssion had recorded his personal opinion. Majority of the
menbers of the Committee felt that if the entire bid process
was transparent and GRC was satisfied with the process it
woul d not be necessary to go by the advise of the nenber of
the Pl anning Comm ssion and the final decision should be |eft
to the EGOM The matter was pl aced before the EGOM on
5.12.2005. EGOM directed I MG to undertake an i ndependent
review of the Consultants’ evaluation with GRC s assi stance
and give a clear recommendation to EGOM It was noted that
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the bid docunents could be nmade available to the | M5 and

they could seek clarification fromthe Consultants. It was felt
that there was no need for change in the evaluation criteria as
stipulated in the RFP docunments. It was stipulated that | MG
woul d not undertake any fresh evaluation or allocate marks

for any of the criteria and finally the mandate of IMGw Il be
restricted to ascertain as to whether it is in agreenent or
otherwi se with the assessnent/findings and all ocation of

mar ks across various criteria in respect of various bids. I Ms
was required to conplete the exercise in tw weeks. On
6.12.2005 a neeting of the I M5 was held. Bid docunents were
shown to the nmenmbers of the I M5 Another meeting was held

on 9.12.2005 and the Consultants were directed to re-work

the marks matrix by strict adherence to RFP norns. On four
days i.e. 12th, 13th, 14th and 16th Decenber, 2005 neeting of

| MG was held. In the neeting queries were raised by | M5
menbers as to whether eval uation was consistent with the

RFP evaluation criteria and the answers given by the

Consul tant's. On 20.12.2005 RAL wote to the Chairman

EGOM criticizing the SKYTRAX Report and denyi ng that

Consul tants acted in an inproper/biased manner or that the
techni cal eval uati on conducted by the Consultants was

flawed. RAL wote another letter on the sane day to the EGOM
pointing out its alliance with international players.

On 21.12.2005 EGOM net to consider the views of the

IMG It decided that a Cormittee of Secretaries (in short
"COS') should be set up to advise the EGOM on all issues
relating to the restructuring and noderni zati on of the two
airports. The COS was required to consider and reconmrend

the sel ection of appropriate JV bidders for executing the works
related thereto. The COS was set up by order dated

21.12.2005 to assist the EGOM It nmet and decided to set up

two menbers Conmmittee consisting off M. Sreedharan & M.
Sevadasan (hereinafter described as ' Sreedharan Comittee

or Goup of Em nent Technical Experts (in short 'GETE ) to
recommend to the COS on the overall validation of the

eval uation process including calibration of the qualifying cut
of f and sensitivity analysis. GETE was accordingly appointed
to review the Consultants’ Eval uation Report (in short 'CER)
on 27.12.2005. RAL wote to the Mnistry of Civil Aviation (in
short *MCA') asking that copies of its letters dated 20.12. 2005
be forwarded to the GETE

ABN AMRO wote a letter regarding clarification sought

by MCA on determ nation of bids attached to the criteria used

in the technical prequalification of bidders for the two airports.
GETE submitted its report on 7.1.2006. A neeting of the COS

was held on 9.1.2006. On 12.1.2006 a neeting of EGOM was

hel d where GETE s report was considered. EGOM felt that the

GETE had apparently done the evaluation of all the'bidders as

is evident fromthe conclusion drawn about status of 'the other

bi dders in para 4.8 of its report. No details of revaluation were
avai | abl e about the other bidders, as have been provided in
respect of RAL. EGOMtherefore decided that in order to reach

a definite conclusion, GETE was to be requested to do a

simlar revaluation exercise in respect of other bidders.

Suppl emrentary report of CGETE was subnmitted on 17.1.2006

On 23.1.2006 RAL Airport Operator wote to the GO asserting

that it had the requisite qualification. On 24.1.2006 neeting of
EGOM was hel d and several decisions were taken. On

28.1.2006 RAL wote to GO asking it to adhere to the RFP

norms. On 30.1.2006 AAl wote to the bidders informng them

that the final bids were to be opened on January 31, 2006.
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On 31.1.2006 Executive Director of AAl informed RAL

that GVR woul d be given a choice of the two airports and

whi chever airport it chooses, it would be required to match the
hi gher financial bid. On that day itself, RAL wote to the AAl
al I egi ng change of procedure and protesting agai nst the sare.
Later on, the financial bids were opened that day. A report was
submitted by the Conmttee opening the financial bids. RAL
again wote to the menbers of the EGOM alleging illegalities in
consi deration of the bids. On the next day again RAL wote to
the menbers of the EGOM regardi ng the events that had
transpired during the opening of bids. AAl wote to RAL setting
out the procedure foll owed while opening and eval uating the
financial bids.

Wit Petition was filed by RAL before the Del hi High

Court on 2.2.2006. On 4.2.2006 GO informed GVWR and GVK
that they have been sel ected as successful bidders for
undertaking the restructuring and noderni zation of the Delh
and Munbai’ ai rports respectively and required themto
furni sh.enhanced bi d bonds guarantees for Rs.500 crores.
Both GWR and GVK furni shed their bid bonds guarantees of

Rs. 500 crores each on 6.2.2006 and 8. 2. 2006.

On 1. 3.2006 Speci al ‘Purpose Vehicle (in short 'SPV ) was
fornmed for Delhi while on the next day SPV . was forned for the
Munbai airport. On 4.4.2006 Operations Managenent and

Devel opnment Agreenment (in short OVDA') was signed by the
concerned parties. At this stage, it would be appropriate to
take note of what has been described as OVDA. Sharehol ders
agreement with GWR and GVK was signed. Consequently 26%
shares in SPV were allotted to AAl and 74% shares allotted to
GWR Sinmlarly, 26%shares in SPV were allotted to AAl and
74% shares allotted to GVK

By the inpugned order, RAL’'s wit petition before the
Del hi Hi gh Court was di sm ssed by order dated 21.4.2006.

The primary stand of the appellant is-that the EGOM
G0 shoul d have accepted the reconmmendati ons of the EC and
shoul d not have asked the GETE to make further exam nation.
It is submtted that GETE did not exam ne the queries relating
to GWR as raised by the | MG and the reduction of technica
qualification from80%to 50% was inpermssible. 1t is also
submitted that the appointment of CGETE itself was illegal and
unaut hori zed. The Hi gh Court proceeded on the basis as if
EGOM had absol ute discretion in the matter of choosing the
nodalities. It is also subnitted that the uniform pattern of
assessment has not been done and whil e reducing the narks
so far as the appellant is concerned, simlar procedure has not
been adopted so far as GVR and GVK are concerned. In the
initial assessment, only the GWR and the appell ant had
crossed the bench mark. If in respect of one airport GVR was
given the option of matching the financial bid of the appellant,
in respect of the other airport sinilar option should have been
given to the appellant who was at the relevant point of tine
and even now willing to match the financial bid of G/K. There
was no justification for reduction of standard from 80%to
50% particularly when at all stages EGOM had enphasi zed
that there shall not be any conpromise with quality. The
argunent that any bi dder who had crossed the mandatory
requi renent stage would be conpetent to execute the contract
is completely erroneous since in that case there was no need
to fix the high bench mark of 80% Appellant had scored over
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80% on t he devel opment side and fell short of nerely 6%/l ess
than 80% on the nanagenent side. The award of contract to
the third ranked bidder i.e. GVK who had scored only 59% on
t he devel opnent side and whose bid had been adversely
conment ed upon by all committees is against public interest.
The bench mark of 80% had been approved by the EGOM The

EC expressly recomended agai nst | owering the bench mark

and the EGOMin its neeting on 5.12.2005 had al so wanted

the bench mark to remain at 80% GETE had al so not
recommended | owering of the bench mark

The constitution of GETE was without jurisdiction as it
was outside the RFP. Al legations nmade by the respondents in
the argunents that EC was biased are not factually correct.

As noted above, GETE was not conpetent to deal with the

issues relating to airports and, therefore, it was not a
conpetent body to express any view. GETE s eval uati on of
appel l ant™s bid was wong and it should not have interfered
with EC s evaluation. Different weightages were justified in
case for ‘criteria 1.2.2 and 1.2.3 and also in respect of criteria
3.1.1 and 3.1.2. GETE s view as regards non aeronautica
revenue being |l ess than 40%is not correct. Its view about the
| ack of experience of operating in a non-OECD country is also
erroneous. The marki'ng system for absorption of AAl

enpl oyees as done in the case of the appellant has been
wongly interfered with.

Appel | ant has contended that EC has given nmarks on the

basi s of RFP parameters. According to it, the parameters were
fixed by the GO or the EC. The question is not of allotting
marks, the real issue is whether right paraneters have been
applied. It has been enphasized that the other Conmittees
consi sted of mminly bureaucrats or persons w th inadequate
techni cal know edge, only the EC was an expert body and,
therefore, its view had to be given prinacy.

GW\R had qualified in both(the bids. Appellant has
contended that the option of choosing one of the airports
shoul d not have been given to GWR but it should have been
allotted the Munbai airport because of its superior quality of
bid in respect of the said airport. By giving option to choose
one of the airports, the fate of the appellant was seal ed
because in the other, it had fallen bel ow the bench nark.
Though in one case, appellant’s bid was above the bench nark
and its bid was the best anpbngst those who were bel ow the
bench mark in respect of the other airport, it has not been
able to get any of the airports.

Despite the specific mandate GETE had not exam ned the
gueries qua the other bidders. bjective criteria assessnent
whi ch was the foundation for GETE s deci sion has no basis. In
fact GETE itself had indicated that the assessment “was
subjective in totality. By nmaking an artificial distinction
bet ween the subjective and objective queries, the real essence
has been | ost and unaccept abl e yardsti cks have been applied.
Queries made by nenbers of the Review Comittee,
conmments of the EC, coments of the Planning Comm ssion’s
representatives and the various queries raised by | MG have
been either lightly brushed aside or not considered by the
GETE. The decision for lowering of technical standard was
arbitrary. EGOM shoul d have exam ned the conflicting reports
given by the experts. Since no reason has been given by EGOM
to adopt the report of the GETE by giving its preference over
the report of EC, sane cannot be nmintained. Report of GETE
was not independently exam ned. By reducing the bench
mark, the zone of consideration was enlarged and it was
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agai nst public interest. Since different yardsticks have been
adopted and a partisan approach has been adopted, the

decision is clearly unsustainable and is anenable to judicia
review. Sel ective exanination by GETE is not bona fide though

no personal allegation of nala fide is nade against the

menbers of GETE. Adoption of technical criteria for one

airport and financial criteria for the other is not in accordance
with | aw.

In response, |earned counsel for the GVR, GVK, Union of
I ndia and the AAI have submitted that the appellant is trying
to enlarge the scope of judicial review. It is not a case of non
exi stence of power. It essentially relates to exercise of power.
The appellant is trying to contend that the report of EC was
sacrosanct and GETE s report was not to be accepted. GETE
has fornmed its view as to how the allotnent of nmarks made by
EC was clearly not-in line with the prescription nade in the
RFP. Marks have been-allotted by EC on irrational basis and
even marks had been awarded when no marks were to be
awar ded. 'Even the EC while commenti ng upon the
weaknesses of the airport devel opnent plan of GWRR itself had
sai d that the weaknesses woul d be sorted out at the stage
when the nmaster plan i's drawmn up. It is pointed out that EC
on whose eval uation appellant has |ed great stress found only
one flaw with the plangiven by GVK i.e. lack of re-use of
existing facilities and the high cost |imts to assess it as
medium This is really a non-factor, according to |earned
counsel for GVK, because plan envi sages fresh creation of
assets at Munbai airport whose existing buildings are out-
dated. It is characterized as a lack of reuse as well as involving
hi gh costs. It is pointed out that GVK s devel opnent pl an took
note of much | arger anmount of fresh devel opment of assets
considering that the existing buildings are out-dated. It has
al so considered that |arge sum of noney for rehabilitation of
the slumdwellers is required as they would have to be re-
housed if a realistic plan for expansion of facilities and
runways was to be drawn up. The devel opnent in each of the
phases of the 20 years of projected devel opment was al so a
rel evant factor. There was departure by EC fromthe norns in
various cases w thout good reasons. Were there is such
departure it shows arbitrariness. This.is a case which relates
to judicial review of the exerci se of power and not the existence
of power.

It is pointed out that the basic fallacy in the argunent of
the appellant is its stress on EC being the only advisor to
assist the EGOMin arriving at a decision. It is submitted that
as rightly observed by the High Court, it was a part of nulti-
tier decision maki ng process and appoi ntnent of GETE is a
part of the process. It is pointed out that though the appell ant
has chal | enged the constitution of GETE, it, in uncertain
terns, asked the GETE to assess the materials placed before it
by the appellant. The EGOM has given reasons for the
appoi nt ment of GETE.

The EC was not designated in the RFP as an externa
expert agency on whose eval uation the CGovernment was
obliged to act. In fact at the first stage itself GRC was
constituted to review the evaluation done by EC. The report of
EC had no binding effect on the I M5 nuch | ess the EGOM
The AAl required perm ssion fromthe Cabinet for privatization
of airports. The ultinmate decision making authority was
EGOM However, since the decision maki ng process invol ved
inputs fromseries of "in house’ commttees, this creation of
CGETE is in fact a part of 'in house nechanisnm. This itself is
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clear fromthe fact that several Conmttees were constituted
like EC, GRC, I MG and COS. In view of the existence of

various tiers in the decision making process, EGOM who has

del egated the power of Cabinet did not exceed the powers by
setting up the conmttees. If the appellant’s submission is
accepted, even the GRC, | Ms and COS being not the

conmittees nmentioned specifically in the RFP, their
constitution would be vulnerable. This is certainly not a case
of the appellant and these were not external agencies. These
conmittees formpart of the ’'in-house nechanisnm for

eval uation of the bids. Their reports were to be used as inputs
in the final decision making process and thus inparted a great
deal of transparency. Judicial review cannot involve eval uation
of the conparative nerits.

It has al so been enphasi zed that the various di scussions
in the Comm ttees established beyond doubt that the Union of
I ndia wanted a transparent process to be adopted considering
the fact that this was a first case of private JV. It enabled the
EGOM t o t'ake note of various view points and take the fina
deci si on. These di scussi ons strengt hened the deci si on naki ng
process and di d not weaken it as contended by the appellant.
It has al so been submitted that the conduct of the appellant is
itself contrary to the norns fixed by the RFP. Though it was
specifically indicated that there shall not be any contract with
the authorities connected with the deci sion making process,
several tinmes appellant wote letters relating to matters which
wer e under consideration. It baffles one as to how the
appel l ant had know edge as to what had transpired in the
nmeetings. It was conveniently mentioned that the source of
appel l ant’ s knowl edge was "newspapers’ reports". The
appel l ant therefore has clearly violated the norns fixed by RFP
and on that score alone, its bid should have been kept out of
consi deration. A person who seeks relief on equitable ground
shoul d have cl ean conduct and surreptitious nethods adopted
by it cannot be condoned and this, according to |earned
counsel for the respondents, is an additional factor to dismss
the appeal filed by the appell ant.

It appears that whatever has been discussed in the
various neetings apparently found its way outside.” Wo was
responsi ble for the leak is not very clear but it is not a very
healthy trend. The neetings were highly confidential and
sensitive in nature dealing with global tenders.

Various cl auses of RFP whi ch have rel evance read as

fol l ows:
1 | NTRODUCTI ON
1.1 Pur pose of this RFP

The purpose of this Docunent is to

\ 025 Provide an overview of the process for Stage 2 of the
restructuring and noderni zati on of Munbai Airport
Transacti on;

\ 025 Specify the terms and procedures governing the
transaction process for selecting Joint Venture Partners
and for the Joint Venture Conpany (JVC) to be

i ncorporated for the Airport;

\ 025 Specify the requirenents for the preparati on and

| odgenent of binding offers and

\025 Qutline the approach that will be used in evaluating
Bi nding O fers.

Terms used in this RFP are defined in the G ossary section
of this RFP
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1.2 O her Docunentation and | nformation

In addition to this RFP, Pre Qualified Bidders (P@B) wll be
i ssued the foll owi ng docunentation and nateri al

\025 An Information Menmorandum for the Airport;

\025 Draft Transaction Documents for the Airport (open for

di scussions before finalising the terns and conditions);

\ 025 Specialist Reports and AAl data substantially in CD ROM
formwi th some docunents in hard copy formfor the

Airport.

AAl may choose to update, vary or add to all or sone of this
information (including this RFP) at any time during the
Transacti on process.

A separate docurment will be provided to PB outlining the
times, dates and venues of their schedul ed nmeetings with
the AAl, the Airport nmnanagenent team and parties of the
GIT, as relevant and necessary.

1.3 Confidentiality

P receiving this RFP nust have conpl eted and returned
the required, duly executed Confidentiality Deed.

P are rem nded that information provided in this RFP

and the acconpanyi ng docunent ati on package is covered

by the terns of the Confidentiality Deed and the Di scl ai mer
set out herein. PQB are also remnded that they are not to
make any public statements about the Transaction process

or their participation in.it.

1.4 The Transaction

AAl is offering a |ong term Operations, Managenment and

Devel opnment Agreenent to suitably qualified, experienced

and resourced parties to design, construct, operate,

mai ntai n, upgrade, nodernize, finance, nanage and devel op

the Airport. The Successful Bidder will participate in a Joint
Venture Company with the AAl (and other GO public sector
entities) and such JVC shall be awarded the right to

operate, manage and devel op the Airport.

An overview of the indicative Transaction structure is set
out in Appendix G

The key features of the Transaction are as foll ows:

\ 025 the Qperations, Managenment and Devel opment. Agreenent

will be for an initial period of 30 years with the JVC having
the right to extend this by a further 30 years, in

accordance with the terns and conditions of the

Transacti on Docunents.

\ 025 the Successful Bidder will have an initial 74%equity
interest and AAI, along with other GO Public Sector

Entities, will have 26% equity interest in the JVC

\025 AAl will endeavor to contribute (w thout any binding
comm tment) equity funds in cash in proportion to its

equity share to assist the JVC in funding working capita

and maj or devel opnents upto a cap of Rs.5000 million

(Rupees five thousand mllion) for the Airport. It is AAl's
intention to maintain 26% equity share capital in the JVC

\025 If AAl along with other GO Public Sector Entities does not
wish to contribute to further equity calls, the JV Partners
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will contribute the additional equity and the equity
interest, of AAl and other GO Public Sector Entities will be
correspondi ngly reduced but the voting rights with regard

to reserved board and sharehol der matters (as contai ned

in the Sharehol ders Agreement) will be preserved in the
manner set forth in the Sharehol ders Agreement.

\025 JVC will have an Enpl oyee Arrangenent for a period of
three years whereby AAl enpl oyees (other than those
pertaining to ATC and CNS departnments) posted at the

Airport on Effective Date continue to provide their services
at the Airport. Further the JVC will be required, during the
three years period to make offers of enploynment in order

to absorb a mininum of 40% (or such higher percentage

as committed by the Bidder) of the existing AAl enpl oyees
wor ki ng at the Airport excepting those engaged in

Conmruni cati on Navi gati on Surveillance (CNS), Air Traffic
Management, (ATM), Security, as reduced for retirenents,
resignations, transfers and death. Enploynment offers can

be made at any tinme during this Enployee Arrangenent

Period but in no event |ater than three (3) nonths prior to
the end date of the Enployee Arrangenment Period. At the

end of this Enpl oyee Arrangenent Period those enpl oyees

who do not take up the enpl oynent offers or who are not

made such an enpl oynent offer will return to the services

of AAl. Additional weightage is provided in the eval uation
process to Bidders who comit to make offers of

enpl oyment in order to absorb nore than the ninimum

| evel of 40% There will be a financial penalty, as set out in
the OVDA, for any shortfall between the 40%or such

hi gher nom nat ed percentage and the result actually

achi eved.

\ 025 Due to the public and econonic inportance of the Airport
a State Support Agreement will be entered into between the
JVC and GO . The State Support Agreenent will address
matters such as principles of econonmic regulation

approval s, assistance with licensing and coordination with
government agenci es. Under the State Support Agreenent,

the JVC for a specific Airport will have a "Right of First
Refusal (ROFR)" with regard to the second airport in the
vicinity (except in the case of a proposed new airport in/for
Pune) on the basis of a conpetitive bidding process, in

whi ch the JVC can also participate. In the event, the JVCis
not the successful bidder, the JVC will have the ROFR by

mat ching the first ranked bid in terns of the selection
criteria for the second airport, provided the JVC has
satisfactory performance w thout any material default at the
time of exercising the ROFR

It is the endeavour of the AAI/GO that a State

CGovernment Support Agreement will be entered into with

the State Governnent of Maharashtra wherein the said

State Governnent will provide assistance on a best
endeavour basis on dealing with encroachnents,

reservation of land for settlenment of encroachments and
assistance in nmaking land available if required for
aeronauti cal purposes, surface land transport access to the
Airport, expediting applicable clearances and the provisions,
where applicable, of essential utility services. However,

bi dders should note that the exact formof the State

CGover nment Support Agreenent and contents thereof wll

be deci ded upon recei pt of feedback fromthe said State
Governnment. Upon receipt of feedback fromthe said State
CGovernment and finalization of formand contents of the
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State CGovernnent Support Agreenent, the same will be
provided to Pre-Qualified Bidders.

The JVC for the Airport will have a | ease over the |and

and assets (with certain exclusions which are not linmted
only to carve out assets listed in the schedule to the Lease
Deed) of the Airport for the tenure of the OVDA

The JVC will enter into separate MOUs with various
agenci es such as Custons, immigration, Health and Pl ant
and Animal Quarantine to deal with issues relating to
space, performance standards, facilitation/coordination
mechani sm

The JVC will be required to prepare a Master Plan for the
devel opnent, expansi on and noderni zati on of the Airport,
covering a tinme period of 20 years as well as the ultimate
vi sion of ‘the Airport at full aeronautical devel opnent and to
subm t thi's for approval of MCA'within the stipulated tine
frame as 'outlined in the Transaction Docunents. The

Master Plan has to be consistent-with the Initia

Devel opnent Plan submitted as part of the Binding Ofer.
Thereafter, the JVC will be required to update the Master

Pl an every ten years (or upon occurrence of certain traffic
trigger events or as and when circunstances warrant). In
addi ti on, each nmjor /devel opnent requires the preparation
and approval of a Major Devel opment Plan setting out the
proposed details of the devel opnent-

The Airport, in recognition of its natural nonopoly
position, will be subjected to econom c regul atory neasures.
The regulatory authority or the GO (until such regulatory
authority is in place) will set a price cap for aeronautica
charges and will be entitled to i npose other standards.

Over the tenure of the OVDA, the Joint Venture

Conpany will pay both a nominal |ease rental and a fee
(consisting of an upfront fee of Rs.1,500 million (Rupees one
thousand five hundred million) and an annual fee expressed

as a percentage of gross revenue of the Airport) for the right
to operate, manage and develop the Airport. The fee will be
cal cul ated annual ly in advance on projected revenue, paid
nonthly and with an adjustnent at the end of each quarter

to reflect any difference between actual and projected
revenue. Revenue for this purpose shall nmean all pre-tax
gross revenue of JVC, excluding the follow ng: (a) paynents
made by JVC, if any, for the activities undertaken by

Rel evant Authorities; (b) Insurance proceeds except

i nsurance indemification for |oss of revenue; (c) any

amount that accrues to JVC fromsale of any capital assets

or items, (d) Paynents and/or nonies collected by JVC for

and on behal f of any governnental authorities under

applicable law. It is clarified that annual fee payable to AAl
and Enpl oyee Arrangenent costs payable to AAl shall not

be deducted from revenue,

2 GOVERNMENT OBJECTI VES, REQUI REMENTS AND
REGULATI ON

2.1 Key Strategic Objectives

Key strategic objectives of the GO are:

Wrld class devel opnment and expansi on
Ensure world cl ass phased devel oprnent and
expansi on such that the JVC neets its comm tnents
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through the timely provision of high quality airport
infrastructure, on both the airside and | andsi de, to neet
grow ng demand; and

Worl d class airport managenent:

Ensure the creation of world class airport

nmanagenent team and systens through the sel ection of
serious, comritted Successful Bidders with suitable
operational expertise, managerial and financia

capability, Financial commtnent and the conmitnment to
provide quality airport services, in order to transformthe
present Airport into world class international airport.

2.2 Other Transaction Objectives

In addition to the key strategic objectives, other
Transacti on objective include:

Timely conpl eti on end certainty of Transactions,

with mnimal residual risks.

Appropriate financial consideration for the right to
operate, nmanage and devel op the airport.

Smoot h transition of operations fromAAl to JVC
Appropriate regul ati on- achi eving econom c

regul ati on of aeronautical assets that is fair
commercially and econom cally appropriate, transparent,
predi ctabl e, consistent and stable while protecting the
interests of users and ensuring that the Airports are
operated and devel oped i n accordance with world

st andar ds;

Fair and equitable treatment of AAl enpl oyees,

i ncludi ng preservation of accrued entitlenents.
Diversity of ownership between Minbai and Delh
Airports, to enhance conpetition, encourage innovation
and al |l ow competitive benchmarking, and

Ensure satisfaction on the part of passengers and
airlines by the provision of quality services and the
provision of State-of-the-art facilities.

The GO 's key strategic and ot her Transacti on objectives
wi Il provide the neans of establishing the bid eval uation
criteria.

2.3 Managenent and Devel opnent Requirenents

Refl ecting the focus on the strategic objectives, Bidders
will be required to present as part of their Binding Ofer a
fully detailed Business Plan and Initial Development Pl an

as well as a Transition Plan and certai n other docunents.
These docunments will be an inportant elenent in the

sel ection of the Successful Bidder for the Airport.

TERM OF REFERENCE

1.0 Scope of work

1.1 The scope of work for the FINANCI AL CONSULTANT shal |
consi st of the foll ow ng:

a. Updating of the traffic, financial, comercial and
operational data pertaining to the two airports;

b. Organi zi ng Road Shows in India and/or abroad, if
required;

c Preparation of the Request for Expression of interest

(RFEQ ), Request for Proposal (RFP), draft concession

agreenment, draft Joint venture agreenent and all other

necessary project docunentation

d. Determining the pre-qualification criteria, technical and
financial evaluation criteria which will include
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formul ati on and anal ysis of various options along with
the recomended approach in respect of the sang;

e Eval uati on of Expressions of Interests and Techni cal and
Fi nanci al proposal s received

f. Organi zi ng and managi ng i nteractions and

conmuni cations with the potential bidders;

g. Negoti ati on assi stance together with other advisors to AAl

in successfully concluding the transaction

h. Wrk closely with AAl on overall coordination and
managenment of various aspects of the transaction

i Any ot her work as may be required for the successfu
conpl etion of the transacti on,

d ossary

Words and phrases used in the docunent have the neaning

set out bel ow.

AAl

Airports Authority of India

Ai rport Operator -

The Entity in the Consortiumsubmtting
the Binding Ofer who has been identified
as such by the Bidder and whois

assessed for the necessary qualifications
for operating, managi ng and devel oping a
maj or i nternational airport which seeks to
provi de airport nmanagenent services to

the Joi nt Venture Conpany.

Fi nanci al Consul t ant

or

ABN AMRO

ABN AMRO Asia Corporate Finance (1) Pvt.
Ltd. being the financial adviser to the
Transacti on.

Foreign Airline(s)

Means a Foreign Entity that provides air
transport services.

GTA or d obal
Techni cal Advi ser or
Ai rplan

The technical adviser, to AAl advising on
the technical aspects in relation to this
Transaction, being Airport Planning Ply
Ltd. (Airplan).

Initial Devel oprent

Pl an

The Devel opnent Plan submitted by the

Bi dder (s) an part of their O fer which sets
out plans over a calned period for the
devel opnent of the Airport to neet traffic
grom h as per the terns hereof.

| TREQ

The Invitation to Regi ster an Expression of
i nterest docunent issued by AAl in

relation to the Transaction.

Legal Consultant or

AMSS

The | egal adviser to the Transaction, being
Amar chand & Mangal das & Suresh

A. Shroff & Co.

5. EVALUATI ON OF STAGE 2 OFFERS
5.1 Overvi ew of Eval uation Process
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This section sets out the approach that will be applied by
the AAl and its advisers when evaluating Ofers. Genera
Guidance in relation to the relative inportance of each of
the criteria and certain tender requirenents are set out
bel ow.

The approach to be followed will be undertaken in four
phases as set out in summary formin the figure bel ow
Phase

Phase 1

Assessmnent of
Mandat ory Requi r ement

2
Any Bi dder not
nmeeting the
mandat ory

requi renent will
have its O fer
removed from
further

consi derati on.

?
?7?

Clarification

Phase 2

Assessnent of
Fi nanci al Comm t ment

?

Debt and equity
commi t ment as
speci fied at
Appendix Ais
eval uated and
O fers not
nmeeting the
requi rement are
excl uded from
further

consi derati on.

?

Phase 3

Techni cal Pre-
Qualifications
?Managenent Capability,

Expl anati on
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Comm t ment and val ue
add

?Devel oprment Capability,
Commi t ment and val ue
add

?

Al'l renaining
offers are
assessed on

t echni ca
prequalification
criteria and only
t hose assessed
with technical
pre-qualification
on each of the
two criteria of
80% or nore
proceed to Phase
4

?

Phase 4
Assessnent of Fi nanci al
Consi der ati on

?

The offer of the
Bi dder with

hi ghest Fi nanci al
consi deration for
the Airport is
sel ected as
Successfu

Bi dder

5.2 Mandatory Requi renent
The Mandatory Requirenents for Stage 2 Offers are as
fol l ows:

Mandat ory Requirenments for Stage 2 Ofers

\ 025 Confirnation of acceptance of final Transaction
Docunment s

\025 Confirmation that the Networth criteria of the Bidder as
per the requirenent in the | TREQO document continues to

be fulfilled

\ 025 No Consortium nmenber or Group Entity of a Consortium
nmenber or nominated Airport Operator is participating in
nore than one Consortium bidding for the same Airport

\ 025 Consortium has an Airport Operator who has rel evant and
significant experience of operating, managi ng and

devel opi ng airports.

\025 Confirmthat the Offer is capable of acceptance anytine
during the Bid Period

\025 Confirmthat the offer comrits the Offeror to the
mandat ory capital projects and/the Initial Devel opnent

Plan is in accord with the Devel opnent Pl anning.
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\025 Principles and the Traffic Forecast (It is to be noted that
Traffic Forecasts are only the Base | evel forecast)

\025 Equity Ownership in the Joint Venture Conpany by a
Schedul ed Airline and their Goup Entities does not exceed

| 0% and there is no participation by any airline that is a
Foreign Entity and their Group Entities, subject to the
exenption of group Entities that are existing airport
oper at or.

\025 FDI in the JVC does not exceed 49%

\025 M nimum equity ownership by Indian Entities (other than
AAI /GO public sector entities) in the JVCis 25%

\ 025 Provision of suitable probity and security statenents

\ 025 Lodgenent of Offer that incorporates all the nmateria
required as set out in Appendices Ato E, inclusive, in this
Docunent

\ 025 Submi ssion of Bid Bond.

5.4 Assessnent of Technical Pre-Qualification

The Technical pre-qualification is based on two gl obal pre-
qualification criteria

\ 025 Managenent Capability, Commitnent and Val ue Add

\ 025 Devel oprment Capability, Commitnment and Val ue Add

Each of these is assessed in ternms of a set of pre-
qualification criteria and supporting pre-qualification
factors that are detailed in the Section 5.86.

The purpose of the Technical Pre Qualification phase is to
ensure that only those Bidders that can address the GO's
strategi c objectives are evaluated at the final phase of the
eval uation process and that only Bidders satisfying the
benchmark of 80% under the technical pre qualification

requi rements are allowed into the final phase of Evaluation

A scoring systemw ||l be applied based on the assessnent

of the evaluation ternms of the Ofer against the Technica
pre-qualification criteria. Each of the two gl obal pre-
qualification criteria is assessed out of a possible 100
marks. The assessment is on an absolute basis not relative
as between the Ofers. Hence there i's no predetern ned
nunber of Offers that will be considered in the final phase.

5.6 Technical Pre-Qualification Criteria and Factors

This section sets out the pre-qualification criteria and pre-
qualification factors that will be used to assess each of the two
gl obal pre-qualification factors.

Pre-Qualification
Criteria

Pr e-

Qualification

Criteria

Wi ghti ng
Pre-Qualification
factors

A obal Technical Pre-
Qualification

Criteria:

(A) Managenent Capability,
Commi t ment and Val ue Add

Sub Criteria:

(i) Managenent Capability
(a) Experience of the

nom nat ed Airport
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Oper at or

25

Each of the following to be
supported by docunents

case studies and rel evant
statistics (PAX and cargo
statistics for each airport
nom nat ed)

Nunber, scal e and

geogr aphi c diversity of
airports operated and

managed by the airport
operators with substantia
donestic, international and
cargo operations including
specific role of the airport
operator i'n respect of each of
these operations

Experience in operating

gl obal or regional hub
airports, including achieving
i nproved connectivity.

Track record in route and
traffic devel opnent and in
managi ng rel ations w th
airlines and ot her key

st akehol ders.

The | evel of service quality
performance achi eved at

maj or airports nmanaged by
the Airport Operator and
trends over the last 5 years.

Experience if any, with
operating a nulti-airport
system

The perfornmance of
conmer ci al operations at
maj or Airports nanaged by
airport Operators, covering
retail, property and ot her
conmer ci al operati ons,
focusing on airport where
non- aeronautical revenue is
40% or more of tota
revenue.

Performance in turning
around and i nproving
aeronautical and non-
aeronauti cal operations at
airports.

Experience in operating and
devel opi ng airports in non-
OECD countries and a track
record in inproved

per f or mance.
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Experience in proactive
envi ronnental nonitoring,
eval uation, planning and
i mpl ement ati on of

envi ronnental systens and
i mprovenents.

(b) Experience of the

ot her Prime Menbers
(separately

i dentifying and

eval uating I ndi an

and non-1ndi an

Prime Menber

experi ence on an

equal wei ght basis).
12.5

Conmrer ci al / r et ai

experi ence

Experience with major
property devel opnent
Experi ence with major
infrastructure devel opnent s.
Experi ence with handling
HR i ssues in ownership
change situations.

Sub Criteria:

(ii) Managenent Comm tnent
(a) Comm tnent of

ai rport operator

12.5

Level of equity conmitnment

Per f or mance based nature of the
Ai rport Operator Agreenent

Experi ence and | evel of
managenent resources

conmitted to the transaction in
each area of airport managenent
i ncl udi ng:

? Traffic and route
developnent and marketing

Aer onauti cal operations
Cargo handling

Sl ot managenent

Term nal operations

Airport Retail operations
Airport Property operations
Envi ronnent a

anagenent

N ) ) ) ) ) )

(b) Commi t nent by

ot her Prime Menbers
(separately

i dentifying and

eval uating I ndi an

Pri me Menbers.

12.5

Experi ence and | evel of
managenment resources
conmitted by the other Prinme
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Menbers in non-aeronautica
operations and devel opnent

6.7 Variations to the RFP

AAI /GO reserves the right, in its absolute discretion and at
any stage, to cancel, add to or anend the information, ternms,
procedures and protocols set out in the RFP. PQ@B and
Consortium nenber will have no claimagainst AAl with

respect to the exercise, or failure to exercise, such rights.

6. 12 O her AAl rights:

AAI /GO reserves the right in its absolute discretion wthout
liability and at any stage during the Transaction process, to:
? Add to, or renove parties fromany shortlist of PQ@Bs or

Bi dders;

? Require additional information fromany PQB or Bidders;

\025 Vary its tender requirenents;

\025 Term/'nate further participation in the Transacti on process
for any PQ@ or Bidder;

\ 025 Change the structure and tim ng of the Transaction process;
\ 025 Accept or reject any Ofer at any time for any reason

\ 025 Not provide PBs or Bidders any reasons for any actions or
decisions it may take including in respect of the exercise by
the AAl of any or all of the above nentioned rights; and

\ 025 Take such other /action as it considers, in its absolute

di scretion, appropriate in relation to the Transaction process
for the Airport.

XX XX XX
APPENDI X " A" (Information to be included in offer)

XX XX XX
A. 7 Rel evant Managenent Experience and Expertise

XX XX XX
(c) In addition, please provide informtion on any experience
that the airport operator has wth turning around the
performance of under performng airports and in the
operation, managenent, devel opnent of nmmjor airports in
devel opi ng countries and handling human resource

managenment i ssues in ownership change situation, i ncl udi ng
privatization.

XX XX XX
A.11. Initial Devel opment Pl an

The Initial Devel opnent Plan rmust be prepared in conformty

with the Airport Devel opnent Pl anning Principles set out in

the Transaction Docunent, shall incorporate the mandatory

capital projects as set out in the Transaction Docunents and
shal | use the base Traffic Forecasts prepared by SH&E. Where

the PQB has a strong view that an alternative traffic forecast is
significantly nore likely to occur, it can indicate the
inmplications for the timng of the inplementation of the

devel opnent pl an

The O fer should provide the following information in the
Initial Devel opment Pl an:

(a) A long-termairport devel opnent vision for year 20 and
the ultimate vision for the Airport showi ng the foll ow ng:

(i). The full configuration of the Airport
identifying all aeronautical facilities and their
operating capacity and all conmmercia

devel opnent areas and their functions.

(ii). Information on traffic, passenger and
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cargo flows, both | andside and airside.

(b) The devel opnent path for the Airport leading up to its
long-termvision in year 20, shown in five (5) yearly
stages for each functional area, nanely airfield, apron,
passenger term nals, cargo termnals, car parks, city side
access roads and comercial area together with capita
expenditure estinmates. The devel opnent path shoul d

show the |inkage of the devel opnent to traffic projections,
with the indicated trigger points for both the
conmencenent of the devel opment and its conpl etion.

(c) An outline of how the devel opnent path can be flexibly
adjusted to accommopdate both | ower and higher traffic
flows than the base projection used for Airport

devel opnent pl anni ng.

(d) Set out how it is planned to fully maintain
aeronauti cal operation during the devel opnent phase.

(e) Explain how key stakehol ders will be involved during
both the planning and inplenentation stages, including

the preparation of the Master Plan, identifying issues

that will need to be addressed and the approach to each
i ssue.
(f) Identify any constraints that will negatively inpact on

the Devel opnent Pl an, explain the extent of the inpact
and any mitigating strategy proposed.

Pivotal challenge by the appellant is to the constitution of
GETE and the scope for its constitution. It is to be noted that
the ultimate authority to take the decision in the matter was
EGOM It was within the powers of EGOMto deci de as to what
inputs it can take note of and the source of these inputs.
Therefore, the necessity for taking views of various comittees
constituted appears to be a step in the right direction. This
was a step which appears to have been taken for making the
whol e deci si on maki ng process transparent. There was no
guestion of having the view of one Commttee in preference to
another. EC was a Conmittee constituted as a part of the
deci si on nmaki ng process like other Commttees vis. GRC, COS
and | MG

In the multi tier systemin the decision making process
the authority enmpowered to take a decision can accept the
vi ew expressed by one conmittee in preference to another for
pl ausi bl e reasons. It is not bound to accept the view of any
conmittee. These comittees, it needs no enphasis, are
constituted to assist the decision naking authority in arriving
at the proper decision. It is a matter of discretion of the
authority to modify the norms. It is not a case of absolute
di scretion.

Wil e exercising the discretion, certain paraneters are to
be fol | owed.

"Discretion" said Lord Mansfield in R V Wlkes (1770 (4)

Burr 2527, 'when applied to a court of justice, means sound

di scretion guided by law. It nust be governed by rule, not by
hunour; it must not be arbitrary, vague and fanciful but |ega
and regular. (See Craies Statute Law, 6th Edn. P.273 and

Ranji Dayawal a & Sons (P) Ltd. v. Invest Inport (1981 (1) SCC
80) .

"Di scretion’” undoubtedly nmeans judicial discretion and
not whim caprice or fancy of a Judge. (See Dhurandhar
Prasad Singh v. Jai Prakash University and Ors. (2001 (6) SCC
534). Lord Hal sbury in Sharp v. Wakefield (1891 AC 173)
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consi dered the word "discretion” with reference to its exercise
and held: "Discretion" neans when it is said that sonmething is
to be done within the discretion of the authorities that
something is to be done according to the rules of reason and
justice, not according to private opinion: (Rooke case (1598) 5
Co. Rep. 99b, 100a) according to law, and not hunmour. It is to
be, not arbitrary, vague, and fanciful but legal and regul ar
And it nust be exercised within the limt, to which an honest
man conpetent to the discharge of his office ought to continue
hi nsel f. (See Kumaon Mandal Vikas NigamLtd. v. Grja

Shankar Pant and Ors. (2001 (1) SCC 182).

"Discretion’ when applied to a court of justice, neans
sound discretion guided by law. It nust be governed by rule,
not by hunour; it nust not be arbitrary, vague and fancifu
but [ egal and regul ar

Though the word, discretion’ literally means and denotes

an uncontrol | ed power of disposal’ yet in |law, the neaning

given to thi's word appears to be a power decide within the
limts allowed by positive rules of l'aw as to the puni shnents,
remedi es or costs. This woul d nmean that even if a person has

a discretion to do sonmething the said discretion has to be
exercised within the limt allowed by positive rules of |law. The
literal meaning of 'the word 'discretion’ therefore, unm stakably
avoi ds untrammrel ed or’ uncontrol |l ed choi ce and nore

positively pointed out at there being a positive control of sone
judicial principles.

Di scretion, in general, is the discernment of what is right

and proper. It denotes know edge and prudence, that

di scernnent whi ch enabl es a person to judge critically of what

is correct and proper united with caution; nice discernnment,

and judgment directed by circunspection: deliberate

j udgrent ; soundness of judgnent; a sci-ence or understandi ng

to discern between falsity and truth, between wong and right,
bet ween shadow and substance, between equity and

col ourabl e gl osses and pretences, and not to do according to

the will and private -affections of persons. Wen it i's said that
sonmething is to be done within the discretion of the

authorities, that something is to be done according to the

rul es of reason and justice, not according to private opinion
according to law and not hurmour. It is to be not arbitrary,
vague, and fanciful, but legal and regular. And it rmnust be
exercised within the limt, to which an honest nman, conpetent

to the discharge of his office ought to confine hinself (Per Lord
HALSBURY, L C. in Sharp v. Wakefield. (1891) Appeal Cases

173.

The word "discretion’ standing single and unsupported

by circunstances signifies exercise of judgnent, skill or

wi sdom as di stingui shed fromfolly, unthinking or haste;
evidently therefore a discretion cannot be arbitrary but nust

be a result of judicial thinking. (33 Bom 334) The word in itself
inmplies vigilant circunspection and care: therefore, where the
Legi sl ature concedes discretion it al so i nposes a heavy
responsibility. [(See National I|Insurance Co. Ltd. v. Keshav
Bahadur, AIR 2004 SC 1581, 1584, para 10) (AR 1933 Sind

49)].

The discretion of a Judge is the law of tyrants; it is

al ways unknown. It is different in different men. It is casual

and depends upon .constitution, tenper, passion. In the best

it is often times caprice; in the worst it is every vice, folly, and
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passion to which human nature is liable," said Lord Canden,
L.C. J., in H ndson and Kersey, (1680) 8 How St Tr 57. as cited
in National Insurance Corporation Ltd. v. Keshav Bahadur

Al R 2004 SC 1581, 1584, para 11 and Kumaron Manda

Vi kas Nigam Ltd. v. G rja Shanker Pant, (2001) 1 SCC 182).

If a certain latitude or liberty accorded by statute or rules

to a Judge as distinguished froma mnisterial or

adnmini strative official, in adjudicating on matters brought

before him It is judicial discretion. It linmts and regul ates the
exerci se of the discretion, and prevents it from being wholly
absol ute, capricious, or exenpt fromreview.

I n "ADVANCED LAW LEXI CON' BY P. RANMANATHA

Al YAR, it has been stated as foll ows:

"Di scretion. Power of the Court-or arbitrators to decide as
they think fit. The word "discretion" connotes necessarily an
act of 'a judicial character, and, as used with reference to
di scretion exercised judicially, it inplies the absence of a hard-
and-fast rule,and it requires an actual exercise of judgnent
and a consideration of the facts and circunstances which are
necessary to nake a sound, fair and just determnation, and a
know edge of the facts upon which the discretion may properly
operate. [Corpus Juris Secundum Vol. 27, page 289 as
referred in Aero Traders Pvt. Ltd. v. Ravinder Kumar Suri, VI
(2004) SLT 428, 430, para 6]"

"A discretion", said Lord WRENBURY, "does not enpower

a man to do what he likes nerely because he i's mnded to do
so, he must in the exercise of his discretion do not what he
i kes but what he ought. In other words, he nust, by the use
of his reason, ascertain and foll ow the course which reason
dictates." (Roberts v. Hopwood, 1925 AC 578). This approach
to construction has two consequences the statutory discretion
must be truly exercised, and when exercised it must be

exerci sed reasonably. (MAXVELL).

"Di scretion", said Lord MANSFIELD in R v. WIKkes,

(1770) 98 ER 327), 'when applied to a Court of justice, means
sound di scretion guided by law. It nust be governed by rule,
not by hurmour, it nust not be arbitrary, vague, and fancifu
but legal and regular. (See Craies on Statute Law, 6th Edn

P. 273)

"Discretion’ neans when it is said that sonmething is to

be done within the discretion of the authorities that that
something is to be done according to the rules of reason and
justice, not according to private opinion: Rooke's case
according to law, and not hunour. It is to be not arbitrary,
vague and fanciful, but legal and regular. Lord HALSBURY LC
i n Susannah Sharp v. Wakefield, (1891) AC 173 at p. 179
referred to in Siben Kumar Mondal v. Hi ndustan Petrol eum
Corporation Ltd, (AIR 1995 Cal 327, 333-335). (See al so Aero
Traders Pvt. Ltd. v. Ravindra Kumar Suri, VI (2004) SLT 428,
430, para 6; Man Mal Sharma v. Bi kaner Sahkari Upbhokta
Bhandar, (AIR 1999 Raj 13, 18) and Rekha Bhasin v. Union of
India, (AR 1998 Del 314, 322.)

Di scretion, Lord MANSFI ELD stated in classic ternms in,
John Wl ke s case, (1970) 4 Hurr 2528, nmust be a sound one
governed by | aw and gui ded by rule, not by hurmour; Lord
DENNI NG put it eloquently in Breemyv. Anal gamated

Engi neering Union, (1971) 1 All ER 1148, that in a
CGovernment of Laws’ “there is nothing |ike unfettered
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di scretion immune fromjudicial reviewability." Courts stand
bet ween t he executive and the subject alert, to see that

di scretionary power is not exceeded or misused. Discretionis a
science of understanding to discern between right or wong,

bet ween shadow and substance, between equity and

col our abl e gl osses and pretences and not to do according to
one’s wills and private affections. Lord BRI GHTMAN el egantly
observed in the case of, Chief Constable of North Sales Police
v. Evans, (1982) 3 Al ER 141 that:

"Judicial review, as the words inmply is
not an appeal from a decision, but a
review of the matter in which the decision
was made. "

"The judge, even when he'is free, is still not wholly free. He is
not to .innovate at pleasure. He is not a knight-errant roam ng
at will in pursuit of his own ideal of beauty or of goodness. He
is to draw his inspiration fromconsecrated principles. He is
not to yield to spasnodic sentinent, to vague and unregul at ed
benevol ence. He is to exercise a discretion inforned by
tradition, nethodi zed by anal ogy, disciplined by system and
subordinated to 'the prinodial necessity of order in the socia
life'. Wde enough/in all conscience is the field of discretion
that remains." BENJAM N CARDOZE in ' The ‘Nature of

Judi ci al Process’.

The power to decide within the limts allowed by positive
rules of law as to punishrments, renedies or costs and
generally to regulate matters of procedure and administration
di scernnent of what is right and proper [See Article 136(1),
Constitution)

"Discretion’ is governed by rule and it must not be
arbitrary, vague and fanciful. (See-Jaisinghani v. Union of
I ndia, AIR 1967 SC 1427, 1434).

When any thing is left to any person, Judge or nmgistrate

to be done according to his discretion, the law intends it rnust
be done with sound di scretion, and according to law, (Tomlin).
In its ordinary meaning, the word signifies unrestrained
exerci se of choice or will; freedomto act according to one’'s
own judgnent; unrestrained exercise of will; the liberty of
power of acting wthout other control than one’s own

judgrment. But, when applied to public functionaries, it means

a power or right conferred upon them by |law, of acting
officially in certain circunmstances according to the dictates of
their own judgnment and conscience, uncontrolled by the

j udgrment or conscience of others. Discretion is to discern

bet ween right and wrong; and therefore whoever hath power to

act at discretion, is bound by the rule of reason and law. ( 2
Inst. 56, 298; Tomlin)

There may be several degrees of Discretion, discretio

generalis, discretio legalis, discretio specialis,- D scretio
generalis is required of every one in everything that he is to do,
or attenpt "Legalis discretio", is that which Sir E Coke
nmeanet h and setteth forth in Rooke's and Keighley’'s cases and
this is nerely to administer justice according to the prescribed
rules of the | aw

"The third discretion is where the | aws have given no

certain rule .... and herein discretion is the absolute judge of
the cause, and gives the rule." (Callis. 112. 113)

DI SCRETI ON, FREE AND UNQUALI FI ED, The "free and
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unqual i fied discretion" to refuse or grant licences, which is
given to justices by the Beer Dealers Retail Licences is
absolute as well as regards the renewal of an old, as the grant
of a new, licence. (R v. Kay, 52 LIJMC 90).

Di scretion, Judicial is a certain latitude or liberty

accorded by statute or rules to a judge as distinguished froma
mnisterial or adm nistrative official, in adjudicating on
matters brought before him The use of the word "judicial"
limts and regul ates the exercise of the discretion, and
prevents it from being wholly absolute, capricious, or exenpt
fromreview But the presence of the word "discretion" pernits
the judge to consider as a judge, what are vaguely terned, al
the circunstances of the case and the purpose for which he is

i nvested with the considerations of convenience or utility or
savi ng of expense rather than on considerations of strict |aw
or technicalities.

Such discretion is usually given on matters of procedure

or puni shment, or costs of administration rather than with
reference to vested substantive rights. The matters which
shoul d regul ate the exercise of discretion have been stated by
enmi nent judges in somewhat different fornms of words but with
substantial identity. Wen a statute gives a judge a discretion
what is neant is a judicial discretion, regulated according to
the known rul es of 'l aw, and not the nmere whimor caprice of
the person to whomit is given on the assunption that he is

di screet (Lee v. Bude Railway Co., (1871) LR 6 CP 576, 580,
WLLES, J.; and see Mdrrgan v. Mrgan, 1869, LR 1 P & M 644,

647). "That discretion, |like other judicial discretions, nust be
exerci sed according to conmon sense and according to justice,
and if there is a mscarriagein the exercise of it, it will be
revi ewed; but still it is a discretion, and for my own part |

think that when a tribunal is invested by Act of Parlianent, or
by rules, with a discretion, without anyindication in the Act or
rul es of the grounds on which the discretion is to be exercised,
it is amstake to lay down any rules with a view of indicating
the particular grooves on which the discretion would run, for if
the Act or rules did not fetter the discretion of the judge, why
shoul d the Court do so?" Gardner v. Jay, (1885) 29 Ch'D 50 at

58, per BOVEN, L.J.) (See also 5 Cal 259)

Di scretion of Court. "Ability to discern by the right |ine of

l aw, and not by the crooked cord of private opinion, which the
vul gar call discretion"; freedomto act according to the

j udgrment of the Court, or according to the rules of equity, and
the nature of circunstances; judicial discretionregulated
according to known rules of |law, |egal discretion, and not
personal discretion sound discretion guided by fixed | ega
principl es".

In the instant case, though the H gh Court seens to have
noted that the EGOM has absolute discretion, it has-really not
hel d that the discretion was unfettered. In fact it has on facts
found that the discretion was properly exercised to make some
variations in the terns of RFP

Conming to the constitution of GETE, no nala fides are
al | eged against the menbers. It is only the method of
eval uati on done by GETE which is challenged apart from
cont endi ng that GETE shoul d not have been constituted.
About the constitution of GETE, as noted above, the stand is
clearly untenable. So far as evaluation of the marks as done
by EC is concerned, GETE has given reasons for altering the
marks allotted which ultimately led to the non qualification of
the appellant. There were four identified areas where it was
noted that the EC s approach in the eval uation exercise was
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i nconsistent with the terns of the RFP

EGOM in its order dated 27.12.2005 constituting GETE
stipulated as foll ows:
"The Group would particularly look into and
present its recomrendati ons before the COS
on:

(a) Overall validation of the evaluation
process, including calibration of the
qualification and sensitivity analysis. The
sensitivity analysis will cover the inpact
of inter-se wei ghtages of sub-criteria as
wel | as scoring.

b) The issues raised by the Menbers of
the Inter Mnisterial Goup about the
eval uation process.

c) An overall assessnent of transparency
and fairness of the eval uation process,
including steps required, if any, to
achi eve a transparent and fair outcone.

d) Suggestions for /inproving the selection
process for Joint Venture Partner in the
future.'

Essentially there were four instances of rew.iting of
priorities and wei ghtages as contained in the RFP and
val uati on was then nade by the EC on the basis of these re-
witten priorities and wei ghtages. These were as foll ows;
(i) Change in priority in the matter of
absorption of staff,

(ii) Changi ng the wei ght age ascribed to
property devel opment by nerging the

marks for infrastructure devel opnent

and property devel opnent,

(iii) Changi ng of the wei ghtage ascribed to
non- aeronauti cal devel opment by failing

to consi der aeronautical revenue of 40%

as a "threshold" - less than which woul d

not get any marks, and

(iv) Changing the wei ghtage of experience in
respect of a non-CECD airport by

treatnment of a CECD airport on par wth

non- CECD ai rports.

As regards (i), the EC divided the marks between 3.1.1

and 3.1.2 unequally, and al so awarded nmarks for the extent of
absorption proposed froma baseline of Zero -instead of a
basel i ne of 40% which was the mandatory absorption criteria.
The RFP accorded a priority to a higher absorption of existing
staff by the new conpany. The EC proceeded to nodify this
priority. It opined that the overall approach was nore

i mportant than absorption, and gave marks accordingly. So
far as (ii) is concerned, the EC again altered the wei ghtages
accorded in the RFP, which considered experience in "property
devel opnent" as val uable as "infrastructure devel opnent” and
thereby put each of themas a sub-head. According to EC, the
former was not as inportant as the latter and thus gave 1.6
marks for the former (1.2.2) and 4.7 marks for the latter
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(1.2.3.).

As consequence of (iii) above, EC gave nmarks to the

appel | ant who had projected | ess than 40% non-aeronauti ca
revenue- whereas the RFP clearly gave a weightage to
aeronauti cal revenue beyond 40% As rightly contended by the
respondents, if a project has a high revenue share given to the
government, then aeronautical revenue being regulated, the

i ncones woul d flow from non-aeronautical revenues. However
generation of such non-aeronautical revenues would involve a

| arger capital investnent in property devel opment. EC (a) gave
| ess marks to GVK because it had a high capital outlay
projected (as conpared to the appellant), (b) did not regard
experience in property devel opnent as having the sane

priority as infrastructure devel opnent, and (c) gave marks to
the appellant for its non-aeronautical revenue, although its
proj ected revenue was | ess than 40%

As a consequence of (iv) above, EC gave marks to the

appel | ant' for Mexico Airport which is admttedly an OECD
Airport --on the spacious reasoning that it is virtually like a
non- OECD Airport since Mexico-is |like a devel oping country.

Rel evant portions of GETE s reports read as foll ows:
FI RST REPORT DATED 7. 1.2006

XX XX XX XX
"2.1. The Group of Em nent Technical Experts (CGETE)
had their first neeting and deliberations on Friday, 30th
Decenber, 2005\ 005\ 005\ 005\ 005The presentati on was basically
for explaining the contents of the Request for Proposa
(RFP), the approach adopted by the EC in eval uating the
technical bids and the views expressed by Inter
M nisterial Goup (IM3 on the EC evaluation. The EC
expl ai ned that the wei ghtage marks for the two criteria
and sub-criteria were already indicated in the RFP for the
i nformati on of bidders. Splitting up these marks to the
di fferent sub-factors of sub-criteria was done by the E C
based on the nandate given to themby the . MG On
query fromthe GETE, they formed that after the
techni cal bids were opened certain clarifications were
invited frombidders mainly to sort out discrepancies in
their submttals and not for eliciting additiona
I nformation or subm ssion of additional docunents. E.C
stated that the assignnent of nmarks for technica
eval uati on was done strictly based on the submttals of
the tenderers.

2.2 The CETE again met on 2 January when only Shr

Sanj ay Narayan and Dr. Sihag were present. The

Consul tants were not invited to this neeting. In this
neeting Shri Sanjay Narayan handed over to the GETE a
copy of the Note prepared for the Conmittee of
Secretaries (COS) dated 23rd Decemnber, 2005 together
with all Annexures which al so contained details of marks
assigned (both original and revised) to the Consortiuns A
to E in The Annexure | X and Appendi x- |l to Annexure

XI'l to the Note. In this neeting, the GETE enquired at
what stage the apportionnent of nmarks to the sub-
factors was done by the EC and whether after assigning
these marks, the sane had the approval of the .M G The
CGETE al so wanted to know whet her after assigning the
marks to the sub-factors, the same were kept in a seal ed
cover to obviate the possibility of any changes or
alterations to these marks during evaluation stage. The
CGETE al so enquired whether a formal Tender Committee
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was appointed for the technical and financial evaluation
of the bids and whether the Airport Authority of India, as
the owner, was associated in the technical evaluation. It
was informed to the GETE that there was no Tender
Conmittee per se and the assignnment of marks to the
sub-factors was done entirely by the EC. (The d oba
Consul tants) and at no stage Airport Authority of India
was associ ated in assessing and assigning the nmarks.

The GETE was infornmed that the E.C. had taken about

one and a half nonths to conplete this exercise,
scrutini zi ng about 40,000 pages of subni ssions.

2.3 The CGETE again nmet on 4th January, 2006 when

ABN- AMRO s | etter dated 3rd January, 2006 in reply to
gueries rai sed was handed over to the GETE ( Annexure-

B.). Fromthis letter it appears inter-se weightage and
marks to the sub-factors were finalized prior to assigning
scores on the offers, but there was no categorica
assertion that this was finalized before the exercise was
started and kept seated. W are only pointing out that
since these inter-se wei ghtages were not approved by the
CGovernment and kept sealed, the possibility of these
bei ng changed during the course of evaluation cannot be
rul ed out.

2.4 Wth all the papers nmade avail able to the GETE, the
need for seeking further clarification fromthe EC was not
felt. Therefore, they were not invited for any further
clarification by the GETE.

3. Scrutiny of the evaluation procedure adopted by EC.
3.1:1 W (GETE) did not call for the technical bid papers
nor perused the sane. W also did not make any attenpt
for a fresh technical evaluation of the bids by assigning
marks to the sub-criteria and sub-factors. Qur attenpt
was to assess whether the E. C. had assigned wei ght ages
and marks in a logical and transparent manner to the
sub-factors and whether there has been any bias in
favour of or against any of the bidders while assigning
marks. For this we relied upon the RFP-and the mark
sheets attached to the Note prepared for the Committee
of Secretaries.

3.1.2 Wil e exam ning the assignments of nmarks to the
various bidders we kept in nmnd the issues raised by the
nmenbers of the Inter Mnisterial Goup but we were not
solely guided by their views. W also exanined in a

di spassi onate way whether there was any flaw or bias in
the exercise of subjectiveness while assigning marks to
the different consortiunms. Qur observations in this
matter are briefly given as under-

3.1.3 The d obal Consultants prepared | TREQ in

January, 2004 which was approved by the IM5in

February, 2004 but the appoi ntrment of the d oba

Consul tants was approved by EGOMin April, 2004. Thus
the Consultants started working even before their
appoi nt nent was approved.

3.1.4 Fromthe report of the CGovt. Review Conmittee, it
is seen that the Evaluation Cormittee (E.C.) has stated
that their evaluation was not based nmerely on the
submittals but they relied upon sonme published
statistics, information available within their setup and
their own perception and understandi ng of various
aspects of Evaluation (Please refer GRC' s) report on their
neeting dated 23rd/24th Novenber, 2005). This is not in
conformty to RFP
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XX XX XX
4.2 There are 8 sub-criterions in the criteria no. 4.1.1
out of which 4 have further sub-factors. Simlarly there
are 11 sub-criterions in the criteria 4.1.2 out of which 8
have further sub-factors.

4.3 Through all ocation of weightage to different sub-
criterions were indicated in RFP, weightage to different
sub-factors were not indicated but was assigned | ater by
EC based on I M5 directions. EC has not confirmed
explicitly whether these weightages were assigned before
or after opening of bids. Certain anomalies have been
observed in the allocation of the weightages. Wile equa
wei ght age has been allocated to nost of the sub- factors;
un-equal all ocation has been done in two cases (1.2.2
/1.2.3 & 3.1.1/3.1.2). The justification given by EC that
these sub-factors are of different inportance is not

consi dered sati sfactory and convi nci ng because such a

| ogic can apply to many other sub-factors as well. Since
wei ght ages of ‘these sub-factors were not nentioned in

RFP and al l ocati on of equal wei ghtage has been done in
majority of sub-factors, we feel the sane concept of equa
wei ght age shoul d have been adopted for these two sub-
factors al so. By assigning different weightages there is
roomto suspect that sone of the bidders have been
favoured.

4.4. |In sub-factor 1.1.6, the assessnent of performance
of commercial operations of nmjor airports covering retai
property and ot her conmercial operations was to be done
focusing on Airports having non-aeronautical revenue of
40% or more of total revenue. Though non-aeronautica
ear ni ngs of bidder "E' are only 37% but they have been
given 75% marks. This is considered to be in non-
conformity of the RFP. The expl anation of EC that

wordi ng of the Cl ause did not make the 40% mandat ory

is not convincing. In any case, since the non-aeronautica
earnings of "E' was less than the threshold Ilimt of 40%
assigning a high score of 75% was not justified. Thi's
shoul d have been of the order of 40%to 50%

4.5 I n sub-factor 1.1.8, the assessment of operating in
non- CECD countries was to be as per the RFP. Bidder 'E
operating in Mexico, which, is an CECD country, has

been awarded 75% marks, which is not in conformty to
RFP. The expl anation given by ECto I MG that the bidder
has Airport devel opnment experience in other devel oping
countries |ike Ecuador, Uruguay and Guatenala, is not
consi dered convincing. Qur considered opinionis the
"track record in inproved performance" is also to be
judged only in the context of a non-OECD country.
Therefore, awardi ng marks against this itemis not
considered in conformty to the itemin RFP

4.6 In sub-factor 3.1.2 (proportion of AAl Staff targeted
for absorption into JVC by year 3), EC has awarded 50%
mar ks for m ni mum 40% absor pti on and renmai ni ng 50%

on prorata basis between 40%to 100% absorption. Since
RFP has stipul ated 40% absorption as m ni mum

accept abl e and addi ti onal wei ghtage has been

contenpl ated for a higher proportion of absorption, we
feel it is nore reasonable and rational to distribute ful
mar ks \ 005\ 005\ 005\ 005 to 100% absorption

4.7 1f noderation of marks for the above mentioned itens
is done, follow ng reduction in the score of bidder 'E wll
take pl ace:

Sr. No.
ltem
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Munbai

Del h

(i)

If equal weightage is
given to sub-factors
1.2.2 & 1.2.3.

1.1

1.1

(i)

If equal weightage is
given to sub-factors
3.1.1 & 3.1. 2.

0.5

0.6

(iii)

If the marks of sub-
factor 1.1.6 given for
non- aeronauti ca
revenue | ess than 40%
are reduced from75 %
to 50%

0.7

0.7

(iv)

I f score of sub-factor
1.1.8 given for
experience in an CECD
country, is excluded.
2.1

2.1

(v)

I f marking system of
sub-factor 3.1.2 as
nodi fi ed keeping 'O for
40% absorption and ' 5’
for 100% absorpti on.
1.6

1.9

Total (i) to (vi)
6.0
6.4

Resul tant score of 'E
for criteria 4.1.1.
75.0

74. 6

Fromthe above, it is clear that the above noderation clearly
disqualifies bidder '"E in criteria 4.1.1.

4.8 Moderni zation exerci se attenpted above will not

make any material difference in the position of bidders

A, 'C, 'D and 'F who will remain still disqualified. In
regard to bidder "B he will still be well above the
qualifying marks of 80% In fact his position would

i mprove marginally. Therefore, we have not attenpted to
noderate the marks of the other bidders based on our
observations of paras 4.3 to 4.6.

4.9 While scrutinizing the marks for criteria 4.1.2 we
have the foll ow ng observations to neke: -

The GETE have not studied the devel opnent
pl an of this bidder or any other bidder for that
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matter. W have al so not discussed this with the

GTA (Air Plan). Considering the type of deficiencies
in the devel opnental plans pointed out by AAI, we
feel the marking of bidder 'E has been on a libera
side in regard to sub-criteria 6.1 to 6.5. This wll
al so be the marks if we compare the marks scored

by bidder 'B vis-‘-vis marks scored by bidder "E" in
regard to Del hi Airport as brought out under:-

Maxi mum Scor e
Score of 'B
Score of 'F
Del hi

44.5

30.2

43.0

4.10. Admittedly bidder B has better credentials, for

ai rport devel opnent and such vast difference in marks
scored by bidder 'E over bidder B cannot be easily
expl ained. W feel that if the rational approach has been
adopted bidder 'E who now gets qualified by 0.3 marks
for Munbai and by 1.1 marks for Del hi would have been

di squal i fi ed.

4.11 Since in any case in our view bidder 'E- gets

di squalified on the basis of our assessnment contained in
Para-4.7 above, we are of the opinion that qualifying

bi dder 'E technically is not correct.

SECOND REPORT OF GETE DATED 13t h JANUARY, 2006

" XX XX XX XX
Based on the nethodol ogy adopted by GETE for

noderating the marks of bidder 'E , we have now

noderated the scores of all other bidders as well. Based
on this exercise, the marks secured by the different

bi dders are given in a tabul ated formseparately for Delh
and Murmbai Airports"”.

A- Tabl e showi ng nmoderated scores of all the bidders in criteria ' A
(Managenent Capabilities) for Minbai Airport

Sl . No.

Wei ght age
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76.

Score as per shift
35.5

84.7

73.1

57.0

81.0

76.0

Moder ation due to

(i) If equal weightage
is given to sub-factor
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1.2.2 and 1.2.3

+ 0.96

-0.21

-0.02

-0.02

-1.09

-0.23

(ii) If equal weightage
is given to sub-factor
3.1.1 and 3.1.2

+1. 85

-0.81

+0. 35

-0.32

-0.49

-0.81

(iii) I'f the marks of
sub-factor 1.1.6 given
to 'E for non-
aeronauti'cal revenue

| ess than 40%are
reduced from75%to
50% - others no
change.

0.0

0.0
0.0
0.0
-0.70

0.0

(iv) If score of sub-
factor 1.1.8 given for
experience in CECD
country to 'E is

excl uded - others no

change.
0.0

0.0
0.0
0.0
-2.1

0.0

(v) If marking system
of sub-factor 3.1.2 is
nodi fi ed keeping 'O
for 40% absorption
and '5 for 100%
absorpti on.

0.0

-1.98

-0.17

-3.13

-1.82

-1.98

Total variation
+2.81

-3.00

+0. 16

-3.47

-6.20

-3.02

Revi sed score

38.3

81.7

73.3
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53.5
74.8
73.0

B- Tabl e showi ng noderated scores of all the bidders in criteria 'A
(Managenent Capabilities) for Del hi Airport

Sl. No.
Wei ght age

mooOw>»

©ohoONEE

COoORNNEDN

2.2

5.0
10.0
11.3
5.0
11.3

3.1
12.5
6.9
10.5
10.9
7.2
10.6
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12.5
6.3
2.5

1
7
6
9

Hwo

Tot al
100

37.7
84.8
73.2
57.1
81.0

Score as per shift
37.6
84.7
73.1
57.0
80.9

Moder ati on due to

(i) I'f equal weightage
is given to sub-factor
1.2.2 and 1.2.3

+ 0.96

-0.21

-0.02

-0.02

-1.09

(ii) If equal weightage
is given to sub-factor
3.1.1 and 3.1.2

+1.85

-0.81

+0. 35

-0.32

-0.60

(iii) If the marks of
sub-factor 1.1.6 given
to'E for non-
aeronauti cal revenue

| ess than 40% are
reduced from75%to
50% - others no
change.

0.0

0.0
0.0
0.0
-0.70

(iv) If score of sub-
factor 1.1.8 given for

experience in CECD
country to 'E is
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excluded - others no
change.
0.0

0.0
0.0
0.0
-2.1

(v) If marking system
of sub-factor 3.1.2 is
nodi fi ed keeping 'O’
for 40% absorption
and '5" for 100%
absorption.

0.0

-1.98

-0.17

-3.13

-1.60

Total variation
+2.81
-3.00
+0. 16
-3.47
-6.09

Revi sed score
40. 4
81.7
73.3
53.5
74. 8

As rightly pointed out by |earned counsel for the
respondents that if EC felt that the priorities and wei ghtages
as indicated in the RFP were i nappropriate, it should have
requested AAI/ GO to amend the RFP before the bids were
received. Interestingly, the nodifications were resorted to after
the bids were opened. That is the principal reason for which
EGOM appears to have sought views of the COS and the COS
was equally entitled to invite a group of experts to exam ne the
matter.

The details relating to the marks allotted to the bids are
as follows:

Del hi airport

Sl.

No.

Name of

Bi dder

Techni cal eval uati on
Fi nanci al

Bid %

Managemnent
capability
Devel opnent
capability

Pre-
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Sri dhar an
Post -
Sri dhar an

1
Rel i ance-
ASA

(Bi dder E)
80.9

74.8

81.0

45. 99

2

GVR-

Fr apport
(Bi dder B)
84.7

81.7

80.1

43. 64

3

DS
Construction
Muni ch

Ai rport
(Bi dder O
73.1

73.3

70.5

40. 15

4
Sterlite -
Macquari e
(Bi dder D)
57.0

53.5

61.9
37.04

5

Essel - TAV
(Bi dder A)
37.6

40. 4

41. 4

Bi d not
opened

Munbai Ai r port

Sl.

No.

Nane of

Bi dder

Techni cal eval uati on
Fi nanci al

Bid %

Managenent
capability
Devel opnent
capability




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 36 of 55

Pre-
Sri dhar an
Post -
Sri dhar an

1
Rel i ance-
ASA

(Bi dder E)
81.0

74.8

80. 2

21. 33

2

GVR-

Fr apport
(Bi dder  B)
84.7

81.7

92.7
33.03

3

DS
Construction
Muni ch

Ai r port
(Bi dder Q)
73.1

73.3

54.7
28.12

4
Sterlite -
Macquari e
(Bi dder D)
57.0

53.5

65.1

Bi ds not
opened

5

Essel - TAV
(Bi dder A)
35.5

38.3

29. 4

Bi ds not
opened

6

GVK- ACSA
(Bi dder F)
76.0

73.0

59. 3
38.70

Learned counsel for the respondents have enphasi zed
that a curious feature of the four changes is that at |east three
of themwere in principle designed to enable the appellant to
get over the shortcomings inits bid. It is to be noted that the
appel I ant had no property devel opnent experience. It had
projected | ess than 40% non aeronautical revenue and had a
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partner from an OECD country.

The GETE s report shows that even taking these four
nodi fications led to sonme of the bidders getting nmore marks.
GVK and others did not cross the bench mark of 80% and
even after exclusion of these nmarks, GVR had nore than 80%
marks. It was only the appellant who crossed the threshold of
80% on account of these four variations and fell bel ow 80%
when the effect of these four variations was excl uded.

Departure fromthe RFP nade by EC after opening the
bi ds can reasonably raise a doubt that EC knew that the
nodal ities woul d benefit the appellant. In any event, it is not
necessary to go into the question whether EC was partial to
the appel |l ant because that is nobody's case, though it has
been subnitted that after opening the bids, EC nade the
variations and beneficiary was the appellant.

CGETE s report shows that it enunciated the principle to
carry out' an exercise that would be nore in the nature of
val idation dealing with the four variations nade by EC

CETE al so noted that certain issues can be nore
satisfactorily addressed by process of validation that woul d
i nvolve a re-allocation of marks, on the assessnent nade by
the EC of the bids albeit in a manner that woul d be consi stent
with the RFP. It essentially was not an exercise of re-
eval uation but of a re-allocation consistent with RFP

As noted in GETE s first report, its attenpt was to assess
whet her EC had assi gned wei ghtages and marks in-a logica
and transparent manner to the sub-factors and whether there
had been any biased in favour of or against any of the bidders
whil e assigning marks, with reference tothe RFP. Wile
maki ng such examination, the issues raised by the nenbers
of I M5 were kept in view, but as stated in the report, CGETE
was not solely guided by their views.

Though the first report itself indicated the reasons as to
why the eval uation process containing the noderation exercise
was not undertaken in respect of bidders, as desired by EGOM
GETE did so and submitted its second report. Undi sputedly,
GWR crossed the bench mark of 80%in respect of both the
bi ds while others did not.

Chal | enge has been made by the appellant to the
| owering of the bench mark. It is to be noted that the appell ant
had come into the zone of consideration only because of
| owering of the bench mark as otherw se after the
nodi fications were nmade by GETE, it had not crossed the
bench mark.

The appellant’s stand that if none was found eligible on
the basis of 80% bench mark, there should have been a fresh
bi d, has been answered by the respondents. It has been
poi nted out that the nunber of bidders was snall. The bidders
after opening of the bid knew the nerits and denerits of al
the bids. There was an urgency for early conpletion of the
airports keeping in view the 2010 Conmonweal t h Ganes.

The scope for judicial review of adm nistrative actions
has been considered by this Court in various cases.

One of the points that falls for determ nation is the scope
for judicial interference in matters of adm nistrative deci sions.
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Adm nistrative action is stated to be referable to broad area of
CGovernnental activities in which the repositories of power nmay
exerci se every class of statutory function of executive, quasi-
| egi sl ati ve and quasi-judicial nature. It is trite |aw that
exerci se of power, whether legislative or adnmnistrative, will be
set aside if there is manifest error in the exercise of such
power or the exercise of the power is manifestly arbitrary (See
State of U P. and Os. v. Renusagar Power Co. and Os. (AR
1988 SC 1737). At one tine, the traditional viewin England

was that the executive was not answerable where its action

was attributable to the exercise of prerogative power. Professor
De Smith in his classical work "Judicial Review of

Adm ni strative Action" 4th Edition at pages 285-287 states the

| egal position in his own terse |anguage that the rel evant
principles fornmulated by the Courts may be broadly

summari zed as follows. The-authority in which a discretion is
vested can be conpelled to exercise that discretion, but not to
exercise it in any particular manner. In general, a discretion
nust be exercised only by the authority to which it is
conmitted. That authority mnmust genuinely address itself to the
matter before-it; it must not act under the dictates of another
body or disable itself fromexercising a discretion in each

i ndi vidual case. In the purported exercise of its discretion, it
must not do what it has been forbidden to do, nor nust it do
what it has not been authorized to do. It nust act in good
faith, nmust have regard to all rel evant consi derations and

nmust not be influenced by irrel evant considerations, mnmust not
seek to pronote purposes alien to theletter or to the spirit of
the legislation that gives it power to act, and nust not act
arbitrarily or capriciously. These several principles can
conveniently be grouped in two main categories: (i) failure to
exercise a discretion, and (ii) excess or abuse of discretionary
power. The two classes are not, however, mutually excl usive.
Thus, discretion may be inproperly fettered because irrel evant
consi derati ons have been taken into account, and where an
authority hands over its discretionto another body it acts
ultra vires.

The present trend of judicial opinion isto restrict the
doctrine of immnity fromjudicial reviewto those class of
cases which relate to depl oyment of troupes, entering into
international treaties, etc. The distinctive features of sone of
these recent cases signify the willingness of the Courts to
assert their power to scrutinize the factual basis upon which
di scretionary powers have been exercised. One can
conveniently classify under three heads the grounds on which
adm ni strative action is subject to control by judicial review
The first ground is 'illegality the second 'irrationality’ , and the
third 'procedural inpropriety’. These principles were
hi ghl i ghted by Lord Di pl ock in Council of Civil Service Unions
V. Mnister for the Gvil Service (1984 (3) Al.ER935),
(comonly known as CCSU Case). If the power has been
exerci sed on a non-consideration or non-application of mnd to
rel evant factors, the exercise of power will be regarded as
mani festly erroneous. |If a power (whether |egislative or
adnm nistrative) is exercised on the basis of facts which do not
exi st and which are patently erroneous, such exercise of power
will stand vitiated. (See Comm ssioner of Income-tax v.

Mahi ndra and Mahindra Ltd. (AR 1984 SC 1182). The effect of
several decisions on the question of jurisdiction have been
summed up by Grahanme Al dous and John Al der in their book
"Applications for Judicial Review, Law and Practice" thus:

"There is a general presunption against
ousting the jurisdiction of the Courts, so that
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statutory provisions which purport to exclude
judicial review are construed restrictively.
There are, however, certain areas of
governmental activity, national security being
the paradi g, which the Courts regard

thensel ves as inconpetent to investigate,

beyond an initial decision as to whether the
government’s claimis bona fide. In this kind of
non-justiciable area judicial reviewis not
entirely excluded, but very linmted. It has also
been said that powers conferred by the Roya
Prerogative are inherently unrevi ewabl e but
since the speeches of the House of Lords in
council of Civil Service Unions v. Mnister for
the Givil Service this i's doubtful. Lords

Di pl ock, Scaman and Roskil i appeared to agree
that there is no general distinction between
power s, based upon whether their source is
statutory or prerogative but that judicia
review can be limted by the subject matter of

a particular power, in that case nationa
security. May prerogative powers are in fact
concerned with sensitive, non-justiciable

areas, for exanple, foreign affairs, but sone
are reviewable in principle, including the
prerogatives relating to the civil service where
nati onal security is not involved. Another non-
justiciable power is'the Attorney General’s
prerogative to decide whether toinstitute |ega
proceedi ngs on behal f of the public interest.™

(Al so see Padfield v. Mnister of Agriculture, Fisheries and
Food (LR (1968) AC 997).

The Court will be slowto interfere in such matters
relating to adm nistrative functions unless decision is tainted
by any vulnerability enunerated above; like illegality,

irrationality and procedural inpropriety. Wether action falls
within any of the categories has to be established. Mere
assertion in that regard woul d not be sufficient.

The fanobus case commonly known as "The Wednesbury’s
case" is treated as the landnark so far as |aying down vari ous
basic principles relating to judicial review of adnministrative or
statutory direction.

Bef ore summari zi ng the substance of the principles laid

down therein we shall refer to the passage fromthe judgnent
of Lord Greene in Associated Provincial Picture Houses Ltd.

v. Wednesbury Corpn. (KB at p. 229: Al ER p. 682). It reads
as follows:

. It is true that discretion nust
be exercised reasonably. Now what
does that nean? Lawers famliar
with the phraseol ogy used in
relation to exercise of statutory
di scretions often use the word
"unreasonabl e’ in a rather

conpr ehensi ve sense. It has
frequently been used and is
frequently used as a genera
description of the things that nust
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not be done. For instance, a person
entrusted with a discretion nmust, so
to speak, direct hinmself properly in
law. He rmust call his own attention
to the matters which he is bound to
consi der. He must exclude fromhis
consi deration matters which are
irrelevant to what he has to
consider. |f he does not obey those
rules, he may truly be said, and
often is said, to be acting
"unreasonably’. Simlarly, there may
be sonething so absurd that no
sensi bl e person could even dream
that it lay within the powers the

authority....In another, it is taking
i nto consi der ati on-extraneous
matters. It is unreasonable that it

m ght al nost be described as being
done in bad faith; and in fact, al
these things run into one another."

Lord Greene al so observed (KB p.230: Al ER p.683)
"....it nmust be provedto be
unreasonabl e in the sense that the
court considers it to be a decision
that no reasonabl e body can cone

to. It is not what the court considers
unreasonable. .... The effect of the
legislation is not to set up the court
as an arbiter of the correctness of
one view over another." (enphasis
suppl i ed)

Therefore, to arrive at a decision on "reasonabl eness" 't he

Court has to find out if the admnistrator has |eft out rel evant
factors or taken into account irrelevant factors. The decision
of the adm ni strator nmust have been within the four corners of
the law, and not one which no sensibl e person could have
reasonably arrived at, having regard to the above principles,
and nmust have been a bona fide one. The decision could be

one of nany choices open to the authority but it was for that
authority to deci de upon the choice and not-for the Court to
substitute its view

The principles of judicial review of administrative action

were further summarized in 1985 by Lord Di pl ock i n-CCSU

case as illegality, procedural inmpropriety and irrationality. He

said nmore grounds could in future beconme avail abl e, including

the doctrine of proportionality which was a principle followed

by certain other nmenbers of the European Econom c

Conmunity. Lord Diplock observed in that case as foll ows:
"....Jdudicial review has | think,

devel oped to a stage today when,

wi thout reiterating any anal ysis of

the steps by which the devel opnent

has conme about, one can

conveniently classify under three

heads the grounds on which

adm ni strative action is subject to
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control by judicial review. The first
ground | would call 'illegality', the
second 'irrationality’ and the third
"procedural inpropriety’. That is not
to say that further devel opnment on a
case-by-case basis may not in

course of tine add further grounds.

| have in mind particularly the
possi bl e adoption in the future of
the principle of 'proportionality’
which is recognized in the

adm ni strative | aw of several of our
fell ow menbers of the European
Econoni ¢ Community."

Lord Dipl ock explained "irrationality" as foll ows:

"By 'irrationality’ | nmean what can
by now be succinctly referred to as
Wednesbur'y unr easonabl eness’ . It

applies to a decision which is to
outrageous in its defiance of 1ogic or
of accepted noral standards that no
sensi bl e person who had applied his
mnd to the question to be decided
could have arrived at/ it."

In other words, to characterize a decision of the

adm nistrator as "irrational” the Court has to hold, on
material, that it is a decision "so outrageous”" as to be in tota
defiance of logic or noral standards. Adoption of

"proportionality" into admnistrative law was |eft for the future.

In essence, the test is to see whether there is any
infirmty in the decision nmaking process and not in the
decision itself. (See Indian Railway Construction Co.Ltd. v.
Aj ay Kumar (2003 (4) SCC 579)

Wednesbury principles of reasonabl eness to which

ref erence has been made in alnpbst all the decisions referred to
her ei nabove is contained in Wednesbury’ s case (supra). In that
case Lord Green MR has held that a decision of a public
authority will be liable to be quashed in judicial review
proceedi ng where the court concludes that the decision’is

such that no authority properly directing itself on the rel evant
| aw and acting reasonably could have arrived it.

The standards of judicial reviewin ternms of Wdnesbury

is now considered to be "traditional’ in England in contrast to
hi gher standards under the comon | aw of hunman rights.

Lord Cooke in Rv. Secretary of State for the Home

Department, ex parte Daly, (2001) 3 All ER 433 observed:

"And | think that the day will cone when it wll
be nore widely recogni zed that the

Wednesbury case was an unfortunately
retrogressive decision in English
admnistrative law, in so far as it suggested
that there are degrees of unreasonabl eness

and that only a very extreme degree can bring
an admi ni strative decision within the
legitimate scope of judicial invalidation. The
depth of judicial review and the deference due
to adm nistrative discretion vary with the
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subject matter. It may well be, however, that
the |l aw can never be satisfied in any
administrative field nmerely by a finding that
the decision under review is not capricious or
absurd. "

It is further observed that this does not nmean that there has
been a shift to nerits review On the contrary, the respective
rol es of judges and administrators are fundanental ly distinct
and will remain so. To this extent the general tenor of the
observations in R (Mahnood) v. Secretary of State for the
Honme Dept. (2000)1 WLR 840 are correct. And Laws L.J. (at
847 (para 18) rightly enphasized in Mahnood’ s case "that the
intensity of reviewin a public | aw case will depend on the
subj ect matter in hand".

(underlined for enphasis)

In Huang & Ors v. Secretary of State for the Hone
Depart nent, (2005) 3 All ER 435 it is observed:
"50....the depth of judicial reviewand the
def erence due to adm ni strative discretion vary
with the subject matter. Can we find a
princi pl ed approach to give this proposition
concrete effect in cases such as these appeal s?

In R (on the application of ProLife Alliance) v
BBC (2003 (2) Al ER 977, Lord Hof fmann
sai d:

"My Lords, although the word
"deference" is now very popular in
descri bing the rel ationship between
the judicial and the other branches
of governnment, | do not think that
its overtones of servility, or perhaps
graci ous concession, are appropriate
to describe what is happening. Inia
soci ety based upon the rule of |aw
and the separation of powers, it is
necessary to deci de which branch of
government has in any particul ar

i nstance the deci si on-maki ng power
and what the legal limts of that
power are. That is a question of |aw
and nust therefore be decided by

the courts."

(underlined for enphasis)

Section 9 of the Judicial Review Procedure Act, 1996
(Canada) states that the Court may reject an application for
judicial review of a statutory power of decision, if there is nmere
irregularity in formor a technical irregularity, or if the court
feels that there has been no miscarriage of justice.

Chapter 5 of the US Code 41 al so tal ks about judicia
revi ew of adm nistrative deci sions regardi ng public contracts.
It states that the courts would not interfere in an award
process unless it is shown to be manifestly fraudul ent,
capricious and so grossly erroneous as to inply bad faith.

Whi | e exercising power of judicial review courts should
not proceed where if two views are possible and one view has
been taken. In such a case, in the absence of mala fide taking




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 43 of 55

one of the views cannot be a ground for judicial review. In
Asi a Foundati on & Construction Ltd. v. Trafal gar House
Construction (I) Ltd. and Os. (1997(1) SCC 738) this Court
observed as foll ows:

"9. The Asian Devel opment Bank cane into

exi stence under an Act called the Asian

Devel opnent Act, 1966, in pursuance of an
international agreement to which India was a
signatory. This new financial institution was
establ i shed for accelerating the econom c

devel opnent of Asia and the Far East. Under

the Act the Bank and its officers have been
granted certain immunities, exenption and
privileges. It is well known that it is difficult for
the country to go ahead wi th such hi gh cost
projects unless the financial institutions |ike
the World Bank or the Asian Devel opnent

Bank grant | oan or subsidy, as the case may

be. When 'such financial institutions grant

such huge loans they always insist that any
project for which | oan has been sancti oned

must be carried out in accordance with the
speci fication and wi'thin-the schedul ed tine

and the procedure for granting the award nust
be duly adhered to. I'n the aforesaid preni ses
on getting the eval uati on bids of the appell ant
and Respondent-1 together with the

consultant’s opinion after the so-called
corrections nade the concl usion of the Bank to
the effect "the | owest evaluated substantially
responsi ve bidder is consequently AFCONS'
cannot be said to be either arbitrary or
capricious or illegal requiring Court’s
interference in the matter of an award of
contract. There was sone di spute between the
Bank on one hand and the consul tant who

was called upon to evaluate on the other on

the question whether there is any power of
maki ng any correction to the bid documents
after a specified period. The Hi gh Court in
construing certain clauses of the bid

documents has come to the concl usion that

such a correction was permn ssi ble and,
therefore, the Bank could not have insisted
upon granting the contract in favour of the
appel l ant. We are of the considered opinion
that it was not within the permssible limts of
interference for a court of law, particularly
when there has been no allegation of nalice or
ulterior notive and particularly when the court
has not found any nala fides or favouritismin
the grant of contract in favour of the appellant.
In Tata Cellular v. Union of India (1994 (6)
SCC 651) , this Court has held that:

"The duty of the court is to confine itself
to the question of legality. Its concern
shoul d be:

1. Whet her a deci si on-naki ng
authority exceeded its powers,

2. commtted an error of | aw,
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3. commtted a breach of the rul es of
natural justice,

4. reached a decision which no
reasonabl e tri bunal woul d have
reached or,

5. abused its powers.

Therefore, it is not for the Court to deternmnine
whet her a particular policy or particular

decision taken in the fulfilnment of that policy is
fair. It is only concerned with the manner in

whi ch those deci sions have been taken. The

extent of the duty to act fairly will vary from
case to case. Shortly put, the grounds upon

whi ch an administrative action is subject to
control by judicial review can be classified as
under :

(i) [llegality: This neans the
deci si on- maker nust under st and
correctly the law that regulates his
deci si on- maki ng power and mnust give
effect to it;

(ii) Irrationality, namely, Wdnesbury
unr easonabl eness.

(iii) Procedural inpropriety.

The above are only the broad grounds but it
does not rule out addition of further grounds
in course of tinme."

10. Therefore, though the principle of judicia
revi ew cannot be denied so far as exercise of
contractual powers of governnent bodies are
concerned, but it is intended to prevent
arbitrariness or favouritismand it is exercised
in the larger public interest or if it .is brought
to the notice of the court that in the matter of
award of a contract power has been exercised

for any collateral purpose. But on exanining
the facts and circunstances of the present

case and on goi ng through the records we are

of the considered opinion that none of the
criteria has been satisfied justifying Court’s
interference in the grant of contract in favour
of the appellant. W are not entering into the
controversy rai sed by M Parasaran, |earned
Seni or Counsel that the Hi gh Court committed

a factual error in comng to the conclusion

that Respondent-1 was the | owest bidder and

the all eged m stake committed by the

consultant in the matter of bid evaluation in
not taking into account the custons duty and
the contention of M. Sorabjee, |earned senior
counsel that it has been conceded by al

parties concerned before the H gh Court that

on corrections being nmade respondent-1 was

the | owest bidder. As in our viewin the matter
of a tender a | owest bidder may not claiman
enforceable right to get the contract though
ordinarily the authorities concerned should
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accept the lowest bid. Further we find fromthe
letter dated 12.7.1996 that Paradip Port Trust
itself has come to the follow ng concl usion

"The technical capability of any of the
three bidders to undertake the works

is not in question. Two of the bids are
very simlar in price. If additiona
conmerci al information which has now
been provi ded by bidders through
Paradi p Port Trust, had been avail able
at the tinme of assessment, the outcone
woul d appear to favour the award to
AFCONS. "

11. This being the position, in our considered
opi nion, the H gh Court was not-justified in
interfering with'the award by going into
different clauses of the bid docunment and then
conmng to the conclusion that the terms

provi ded for nodifications or corrections even
after a specified date and further coming to the
concl usi on that Respondent 1 being the | owest
bi dder there was no reason for the Port Trust
to award the contract in favour of the
appel l ant. We cannot /| ose sight of the fact of
escal ation of cost in such project onaccount of
delay and the time involved and further in a
coordi nated project |like this, if one conmponent
is not worked out the entire project gets

del ayed and the enornopus cost on that score if
rebi ddi ng is done. The H gh Court has totally

| ost sight of this fact while directing the
rebi dding. In our considered opinion, the
direction of rebidding in the facts and

ci rcunst ances of the present case instead of
being in the public interest would be grossly
detrimental to the public interest".

It is also to be noted that there was no stand before the
H gh Court that the appellant wanted to match the bid. Even if
it is accepted for the sake of argument, that was so urged it
woul d have no consequence.

A very attractive argunment was advanced that as GWR

has been allowed to match the financial dealing of appell ant

for Munbai airport, the same nodality shoul d have been

adopted for the other bidders. Though the argunent is
attractive, at first flush, it cannot be accepted for the sinple
reason that when bench mark is crossed, financia

consideration is the determinative factor because of revenue
shari ng.

It is to be noted that though enphasis was |ed that the
constitution of Committees of non technical persons coul d not
have thrown much light on the ultinate decision, yet it is to be
noted that all the three Commttees were part of the
government nachinery. The issue was to assess correctness of
the EC s deci sion.

Expression of different views and discussions in different
neetings really lead to a transparent process and
transparency in the decision naking process. In the real ns of
contract, various choices were avail able. Comparison of the
respective nmerits, offers of choice and whether that choice has
been properly exercised are the deciding factors in the judicia
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revi ew.

As has been rightly submitted by | earned counsel for the
Uni on of India, the RFP has to be considered in the context of
ot her docunents |ike substantial docunent OVDA, execution
of the agreenents culmnating to the final master plan. Initia
devel opnent plan is nothing but a projection which has to be
broadly in line with OVWDA. Undisputedly, OVDA is prepared
by the GO and AAlI. One of the docunments in the transaction
docunents i s OVDA

It is to be noted that if no one was qualified, two
alternatives were avail able either to scrap or abandon the
process and second to re-conduct the tenders. As noted above,
the practical conpul sion which nmade the choi ce avoi dabl e
cannot be ternmed as perverse or |lacking rationality.

The safety valve is the OVDA. The ranki ng becones
irrelevant after the bidders have cone to the arena and then
finally the financial bid which deternmines the ultinmate bid.

It is to be noted that GETE wanted to know as to whet her
the variation for allotment of marks in respect of the
devel opnent side area was done before opening the bids or
after opening it. EC had given a very evasive answer stating
that sanme was done before allotting marks. GETE s job was
not the evaluation but verifying the evaluation process.
GETE s examination was restricted to see whether alignnent
with RFP was correctly done. GETE was not expected to give
fresh opinion and no eval uati on was necessary.

Wei ght age i ntroduces subjectivity. GCETE has gone by
obj ective standards. The criterion adopted by GETE appears to
be nmore rational. It proceeded with the idea that nore
objectivity was necessary. So it has called the process to be
val i dati on process.

It is pointed out by |earned counsel for the respondents
that paraneters for judicial revieware different  in the matters
of contract for normal case of tenders. In case of comercial
contracts the normal contractual matters are excluded. It is
poi nted out that there is no overwhel mi ng public interest
i nvol ving such matters. GETE had only touched the fallacious
approach of EC to nmake the process transparent. The view
taken is a possible view supported by reasons and there
shoul d not be any interference.

In the ultimate, the question would be whether in the
process of selection the Governnent had adopted transparent
and fair process.

Wi | e bal anci ng several clains a rational approach is
necessary and that is to be forned in line with the scope of
judicial interference.

It is to be noted that Cause 5.5. deals with a situation of
the sane bi dder being the highest bidder for both the airports.
It proceeds on the basis that there would be another eligible
bi dder for the other airport and on that basis the procedure to
be adopted has been prescribed. In such a situation the bidder
who woul d be successful i.e. the highest bidder would be
asked to take the airport when the difference between his bid
and the next higher bid is greater. Such a procedure could be
foll owed where there is second valid bid at the final phase.
Thi s procedure does not deal with a situation where there is
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only one bidder with valid bids for both the airports. In such a
situation he becones the highest bidder for both the airports
and for that reason al one, the question of evaluation of
financial bid arises.

If the RFP was to consider at the final phase of evaluation
there woul d be only one bid for each of the airports. In that
event, there would be no question of finding out difference
bet ween t he various bids or conparing bids. That left no
option with the EGOM but to either vary RFP or to award one
of the airports to GVR and to cancel the process for the
second or cancel the entire process. The latter course would
not have been in larger public interest. Therefore, the EGOM
exercised its option

In final analysis, what the EGOM has done is to accept
the report of EC subject to validation done by GETE

The extent of judicial reviewin a case of this nature
where the texture cannot be matched with one relating to
award of contract, the observations of this Court in Raunaq
International Ltd. v. |I.V.R Construction Ltd. and O's. (1999
(1) SCC 492) are relevant. It was observed as foll ows:

"13. Hence before entertaining a wit petition
and passing any interimorders in such
petitions, the court must carefully weigh
conflicting public interests. Only when it
cones to a conclusion that thereis an
overwhel m ng public interest in entertaining
the petition, the court should intervene."

The view was re-iterated in Master Marine Services (P)
Ltd. v. Metcal fe & Hodgki nson (P) Ltd. and Anr. (2005 (6) SCC
138).

In the Queen’s Bench decision in R v. Departnent of
Constitutional Affairs (2006 All ER (D) 101) it was inter-alia
hel d as foll ows:

"It is not every wandering fromthe precise
pat hs of best practice that | ends fuel to a claim
for judicial review"

Same woul d be available only if public | aw el enent is

apparent which would arise only in a case of "bribery,
corruption, inplenentation of unlawful policy and the like". In
the case of commercial contract, the aforesaid view about
wandering was noted. In paras 50 and 51 it was noted as
fol |l ows:

"It does not have the material or expertise
in this context to "second guess"” the judgnent
of the panel. Furthernore, this process is even
nore clearly in the real mof commercia
judgnent for the defendant, which judgnment
cannot properly be the subject of Public Law
chal | enge on the grounds advanced in the
evi dence before me."

It is to be noted that in respect of both the appellant and
the GETE wherever subjectivity criteria is involved, GETE has
not dealt with the sane.
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The mandate of EGOM was to validate and not to
invalidate. It was a process for overall validation and
calibration to apply the correct standard. It is the texture of
the tendered document which is of paramount inportance. EC
has changed the texture whereas GETE did not do it. It needs
no enphasis that uneven denom nation breaks the integrity
and textures.

Perverseness in connection with a finding of fact is an
aspect of mistake of law Linked with the question whet her
GETE s constitution was | egal, other question is whether the
jurisdiction conferred on GETE has been properly exercised.
Exam nati on of the second question al one woul d be necessary
since we have held that constitution of GETE does not suffer
fromany infirmty. In R (lran) v. Secretary of State (2005
EWCA Civ 982 at para 11) it was  observed as foll ows:

"It is well known that "perversity" represents a
very high hurdle. In Mftari v. SSHD (2005

EWCA Civ 481) the whole court agreed that the
word neant what it said: it was a denanding
concept. The mpjority of the court (Keene and
Maurice Kay LJJ) said that it enbraced

decisions that were irrational or unreasonable
in the Wednesbury sense (even if there was no
wi | ful or conscious departure fromthe
rational), but it also included a finding of fact
that was whol |y unsupported by the evidence,
provi ded always that this was a finding as to a
material matter."

Opinions may differ as to when it can be said that \in the
"public law' domain, the entire proceeding before the

appropriate authority is illegal and without jurisdiction or the
defect or infirmty in the order goes to the root of the matter
and nakes it in lawinvalid or void. The matter may have to be
considered in the Iight of the provisions of the particul ar
statute in question and the fact-situation obtaining in each
case. It is difficult to visualise all situations hypothetically and
provide an answer. Be that as it may, the question that
frequently arises for consideration, is, inwhat situation/cases
the non-conpliance or error or mstake, commtted by the
statutory authority or tribunal, nakes the decision rendered
ultra vires or a nullity or one w thout jurisdiction? If the
decision is without jurisdiction, notw thstanding the

provisions for obtaining reliefs contained in the Act and the
"ouster clauses", the jurisdiction of the ordinary court is not
excluded. So, the matter assunes significance. Since the

| andmark decision in Anisnminic Ltd. v. Foreign Conpensation
Conmission [(1969) 1 ALL E.R 208], the legal world seens to
have accepted that any "jurisdictional error" as understood in
the liberal or nodern approach, laid down therein, makes a
decision ultra vires or a nullity or without jurisdiction and the
"ouster clauses" are construed restrictively, and such

provi si ons whatever their stringent |anguage be, have been

hel d, not to prevent challenge on the ground that the decision

is ultra vires and being a complete nullity, it is not a decision
within the neaning of the Act. The concept of jurisdiction has
acqui red "new di mensions”. The original or pure theory of
jurisdiction neans "the authority to decide" and it is

determi nabl e at the comencenent and not at the concl usion

of the enquiry. The said approach has been given a go-by in
Ani sminic case as we shall see fromthe discussion hereinafter
[see De Smith, Wolf and Jowel|l - Judicial Review of
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Adm ni strative Action (1995 Edn.) p. 238; Hal shury’s Laws of
Engl and (4th Edn.) p. 114, para 67, footnote (9)]. As Sir
W1 1liam Wade observes in his book, Administrative Law (7th
Edn.), 1994, at p. 299:

"The tribunal rmust not only have jurisdiction
at the outset, but nmust retain it uninpaired
until it has discharged its task."

The decision in Anismnic case (supra) has been cited with
approval in a nunmber of cases by this Court.(See: Union of
India v. Tarachand Gupta & Bros. [(1971) 1 SCC 486], A R
Antulay v. R S. Nayak (1988 (2) SCC 602), R B. Shreeram
Durga Prasad and Fatehchand Nursing Das v. Settlenent
Conmission (IT & W) ( 1989 (1) SCC 628), N. Parthasarathy

v. Controller of Capital |Issues (1991 (3) SCC 153), Associated
Engi neering Co. v. Govt. of AP (1991 (4) SCC 93), Shiv Kumar
Chadha ' v. 'Munici pal “Corpn. of Delhi (1993 (3) SCC 161). In
ML. Sethi v. R P. Kapur, (1972 (2) SCC 427) |egal position
after Anismnic case (supra) was explained to the foll ow ng
effect:

"12\ 005\ 005 The word ’'jurisdiction” is a verbal coat
of many colours. Jurisdiction originally seens
to have had the neaning which Lord Reid
ascribed to it in Anisminic Ltd. v. Foreign
Conpensati on Conmi ssiion, nanely, the
entitlenent "to enter upon the enquiry in
guestion’. If there was an entitlement to enter
upon an enquiry into the question, then any
subsequent error could only be regardedas an
error within the jurisdiction. The best known
formulation of this theory is that nmade by Lord
Darman in R v. Bolton (1841) 1 B 66. He

said that the question of jurisdiction is
determ nabl e at the comencenent, ‘not at the
concl usion of the enquiry. In Anismnic Ltd.,
Lord Reid said:

"But there are nmany cases where,

al t hough the tribunal had jurisdiction to
enter on the enquiry, it has done or
failed to do sonmething in the course of
the enquiry which is of such a nature
that its decisionis a nullity. It may have
given its decision in bad faith. It may
have made a decision which it had no
power to make. It nay have failed in the
course of the enquiry to conply with the
requi renents of natural justice. It nmay
in perfect good faith have m sconstrued
the provisions giving it power to act so
that it failed to deal with the question
remtted to it and deci ded some

guestion which was not remtted to it. It
may have refused to take into account
somet hing which it was required to take
into account. O it may have based its
deci sion on sone matter which, under

the provisions setting it up, it had no
right to take into account. | do not
intend this list to be exhaustive."
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In the sane case, Lord Pearce said:

"Lack of jurisdiction may arise in various ways.
There may be an absence of those fornmalities

or things which are conditions precedent to the
tribunal having any jurisdiction to enbark on
an enquiry. O the tribunal may at the end
nake an order that it has no jurisdiction to
make. O in the intervening stage wile

engaged on a proper enquiry, the tribuna

may depart fromthe rules of natural justice; or
it my ask itself the wong questions; or it may
take into account matters which it was not
directed to take into account. Thereby it

woul d step outside its jurisdiction. It would
turn into its enquiry into-sonething not
directed by Parlianent and fail-to nake the
enqui ry which Parlianent did direct. Any of
these things would cause its purported

decision tobe anullity."

The dicta of the majority of the House of Lords, in
the above case woul d show the extent to which ’'|ack’

and ’excess’ of juri'sdiction have been assimlated or

in other words, the extent to which we have noved

away fromthe traditional concept of 'jurisdiction

The effect of the dicta in that case is to reduce the

di fference between jurisdictional error and error of
law wi thin jurisdiction alnpst to vani shing point. The
practical effect of the decisionis that any error of |aw
can be reckoned as jurisdictional. This comnes
perilously close to saying that there is jurisdiction if
the decision is right in law but none’if it is wong.
Al nmost any nisconstruction of a statute can be
represented as 'basing their decisionon a matter with
whi ch they have no right to deal’, 7 inposing an
unwarranted condition’ or 'addressing thenselves to

a wrong question’. The najority opinion in the case

| eaves a court or tribunal with virtually no margin of
legal error. Whether there is excess of jurisdiction or
merely error within jurisdiction can be determn ned

only by construing the enpowering statute, which
will give little guidance. It is really a question of “how
much latitude the court is prepared to allow...."

In the subsequent Constitution Bench decision.in Hari Prasad
Mul shanker Trivedi v. V.B. Raju and Ors. (1974 (3) SCC 415),

it was held as foll ows:
" Though the dividing |line between |ack of
jurisdiction or power and erroneous exercise of
it has become thin with the decision of the

House of Lords in the Anismnic case (i.e.
Anismnic Ltd. v. Foreign Conmpensation

Conmi ssion (1967) 2 All E.R 986), we do not
think that the distinction between the two has
been conpletely w ped out. W are aware of

the difficulty in formulating an exhaustive rule
to tell when there is | ack of power and when
there is an erroneous exercise of it. The
difficulty has arisen because the word
"jurisdiction' is an expression which is used in
a variety of senses and takes its colour fromits
context, (see per Diplock, J. at p. 394 in the
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Ani smnic case). Wiereas the 'pure’ theory of
jurisdiction would reduce jurisdictional contro
to a vani shing point, the adoption of a

narrower meaning mght result in a nore

useful |egal concept even though the forma
structure of law may | ose something of its

| ogi cal symetry. 'At bottomthe probl em of
defining the concept of jurisdiction for purpose
of judicial review has been one of public policy
rather than one of logic’. [S.A Snmith, "Judicia
Revi ew of Admi nistrative Action, 2nd Edn., p.

98. (1968 Edn.)"

The observation of the |l earned author, (S.A De Snith)

was continued in its 3rd Edn. (1973) at p.98 and in its 4th
Edn. (1980) at p. 112 of the book. The observation aforesaid
was based on the then prevailing academ c opinion only as is
seen fromthe footnotes. It should be stated that the said
observation is omtted fromthe | atest edition of the book De
Smith, Wolf and Jowel!| - Judicial Review of Adnministrative
Action - 5th Edn. (1995) as is evident fromp. 229; probably
due to later devel opments in the |aw and the acadeni c opinion
that has emerged due to the change in the perspective.

After 1980, the decision in first Anismnic’ s case canme up

for further consideration before the House of Lords, Privy
Council and other courts. The three | eading decisions of the
House of Lords whereiin Anisminic principle was followed and
expl ai ned, are the follow ng: Re Racal Conmunications Ltd.,
(1980) 2 AIl EER 634; O Reillyv. Mackman (1982) 3 All. E R
1124; Re. v. Hull University Visitor (1993) 1 AFl" ER 97. It
shoul d be noted that Racal, in re case (supra) the Anismnic
principle was held to be inapplicable in the case of (superior)
court where the decision of the court is nmade final and

concl usive by the statute. (The superior court referred to in
this decision is the H gh Court) [1981 AC 374 (383, 384, 386,
391). In the neanwhile, the House of Lords in CCSU case

(supra) enunciated three broad grounds for judicial review, as
"legality", "procedural propriety" and "rationality" and this
deci sion had its inpact on the developnent of the law in post-
Anisminic period. In the light of the above four inportant

deci sions of the House of Lords, other decisions of the Court of
appeal, Privy Council etc. and the |ater acadenic opinion in
the matter the entire case-law on the subject has been
reviewed in | eading text books. In the |atest edition of De
Smith on Judicial Review of Adm nistrative Action-edited by
Lord Wolf and Jowell, Q C. [Professor of Public Law, 5th Edn
1995], in Chapter 5, titled as "Jurisdiction, Vires, Law and
Fact" (pp.223-294), there is exhaustive anal ysis about the
concept "Jurisdiction" and its ranmifications. The authors have
di scussed the pure theory of jurisdiction, the innovative
decision in Anisminic case, the devel opment of the |law in post-
Ani sminic period, the scope of the "finality" clauses (exclusion
of jurisdiction of courts) in the statutes, and have | aid down a
few propositions at pp. 250-256 which could be advanced on

the subject. The aut hors have concl uded t he discussion thus

at p. 256:

"After Anisminic virtually every error of lawis a
jurisdictional error, and the only place left for
non-jurisdictional error is where the

conponents of the decision made by the

i nferior body included mitters of fact and

policy as well as law, or where the error was
evidential (concerning for exanple the burden
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of proof or adm ssion of evidence). Perhaps the
nost precise indication of jurisdictional error
is that advanced by Lord Diplock in Raca
Conmruni cati ons, when he suggested that a
tribunal is entitled to nake an error when the
matter ’'involves, as may do interrel ated
guestions of law, fact and degree’. Thus it was
for the county court judge in Pearlman to
deci de whether the installation of centra
heating in a dwelling anpbunted to a
"structural, alteration, extension or addition’
This was a typical question of mxed |aw, fact
and degree which only a scholiast would think
it appropriate to dissect into two separate
guestions, one for decision by the superior
court, viz., the neaning of these words, a
guestion which nust entail considerations of
degree, and the other for decision by a county
court viz,, the application of words to the
particular installation, a question which also
entails considerations of degree.

It is, however, doubtful whether any test

of jurisdictional error will prove satisfactory.
The distinction between jurisdictional and
non-jurisdictional error is ultinmately based
upon foundations of sand. Mich of the
superstructure has al ready crunbled. Wat
remains is likely quickly to fall away as the
courts rightly insist that all adm nistrative
action should be, sinply, |awful, whether or

not jurisdictionally lawful."

The jurisdictional control exercised by superior courts

over subordinate courts, tribunals or other statutory bodies
and the scope and content of such power has been pithily
stated in Hal sbury’s Laws of England - 4th Edn. (Reissue),
1989 Vol . 1(1), p. 113 to the foll owi ng effect:

"The inferior court or tribunal |acks
jurisdiction if it has no power to enter upon an
enquiry into a matter at all; and it exceeds
jurisdiction if it neverthel ess enters upon such
an enquiry or, having jurisdiction in the first
pl ace, it proceeds to arrogate an authority

wi thheld fromit by perpetrating a mgjor error
of substance, formor procedure, or by naking

an order or taking action outside its limted
area of conpetence. Not every error comitted

by an inferior court or tribunal or other body,
however, goes to jurisdiction. Jurisdiction to
decide a matter inports a linmted power to
decide that matter incorrectly.

A tribunal lacks jurisdiction if (1) it is

i mproperly constituted, or (2) the proceedings
have been inproperly instituted, or (3)
authority to decide has been delegated to it
unlawfully, or (4) it is without conmpetence to
deal with a nmatter by reason of the parties, the
area in which the issue arose, the nature of

the subject-matter, the value of that subject-
matter, or the non-existence of any other pre-
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requisite of a valid adjudication. Excess of
jurisdiction is not materially distinguishable
fromlack of jurisdiction and the expressions
may be used interchangeably.

VWere the jurisdiction of a tribunal is

dependent on the exi stence of a particular

state of affairs, that state of affairs nmay be
described as prelimnary to, or collateral to the
nmerits of, the issue, or as jurisdictional. (p
114).

There is a presunption in construing

statutes which confer jurisdiction or

di scretionary powers ona body, that if that
body makes an error of |awwhile purporting to
act within that jurisdiction orin exercising
those powers, its decision or action will exceed
the jurisdiction conferred and will be quashed.
The error. _nmust be one on which the decision

or action depends. An error of law going to
jurisdiction may be committed by a body

which fails to follow'the proper procedure
required by law, which takes legally irrelevant
consi derations into account, or which fails to
take rel evant considerations into account, or
whi ch asks itself and answers the w ong
qguestion. (pp. 119-120)

The presunption that error of law goes to
jurisdiction nmay be rebutted on the

construction of a particular statute, so that the
rel evant body will not exceed its jurisdiction by
going wong in law. Previously, the courts were
nore likely to find that errors of |aw were
within jurisdiction; but with the nodern

approach errors of laww |l be held to fal

within a body’'s jurisdiction only in exceptiona
cases. The Court will generally assune that

their expertise in determining the principles of

| aw applicable in any case has not been

excluded by Parlianment.(p. 120).

Errors of law include nmisinterpretation of

a statute or any other |egal docunent or a rule
of common | aw, asking oneself and answeri ng

the wong question, taking irrel evant

consi derations into account or failing to take
rel evant considerations into account when
purporting to apply the law to the facts;

admi tting inadm ssible evidence or rejecting
admi ssi bl e and rel evant evi dence; exercising a
di scretion on the basis of incorrect |ega
principl es; giving reasons which disclose faulty
| egal reasoning or which are inadequate to
fulfil an express duty to give reasons, and

m sdirecting oneself as to the burden of proof."
(pp-121-122)

H WR Wade and C. F. Forsyth in their book -

Admi nistrative Law, 7th Edn., (1994) - discuss the subject
regarding the jurisdiction of superior courts over subordinate
courts and tribunals under the head "Jurisdiction over Fact

and Law' in Chapter 9, pp. 284-320. The decisions before
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Anisminic and those in the post - Anisnminic period have been
di scussed in detail. At pp. 319-320, the authors give the
Sunmary of Rul es thus:

"Jurisdiction over fact and | aw. Summary

At the end of a chapter which is top-

heavy w th obsol escent material, it may be
useful to summarise the position as shortly as
possi bl e. The overall picture is of an expandi ng
system struggling to free itself fromthe
tramel s of classical doctrines laid down in

the past. It is not safe to say that the classica
doctrines are wholly obsol ete and that the

broad and sinple principles of review, which

cl earl y now commend t hensel ves to the

judiciary, will entirely supplant them A
sunmary cantherefore only state the |ong-
establ i shed rul'es together w th and broader

rul es which have now superseded them rmuch

for the benefit of the |aw. Together they are as
fol | ows:

Errors of fact

Od rule : The court would quash onlyif the
erroneous jurisdictional

New rule : The court will quash if an erroneous
and decisive fact was -

(a) jurisdictional

(b) found on the basis of no evidence; or
(c) wong, msunderstood or ignored.
Errors of |aw

Ad rule: The court would quash only if the
error was-

(a) jurisdictional; or
(b) on the face of the record.

New rule: The court will quash for any
deci sive error because all errors of |aw are now
jurisdictional."

(enphasi s suppl i ed)

The above position was highlighted by this Court in
Maf atl al I ndustries Ltd. and Ors. v. Union of India and Os.
(1997 (5) SCC 536).

Stand of respondents about appellant’s objectionable
conduct needs consi derati on.

Para 1.3 of RFP reads as foll ows:
"1.3. Confidentiality- P@ receiving this RFP

nmust have conpl eted and returned the
requi red, duly executed Confidentiality Deed.
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PQB are rem nded that information
provided in this RFP and the acconpanyi ng
docunent ati on package is covered by the
terns of the Confidentiality Deed and the
Di sclai ner set out herein. PQB are al so
rem nded that they are not to make any public
statenments about the Transaction process or
their participation init".

Para 6.13 speaks of the 'Contract Points’ and in no uncertain
terns provides as foll ows:

"\ 005\ 005. . Any request for information or
clarification of information nust be directed
through the questions and answer process set
out in Section 3:3 hereof.

PQB and their advisers nust not nmake
contact with any enpl oyees of AAl or ot her
GO agencies or airport customers except as
arranged through ABN AMRO as part of the
Transaction process.™

Learned counsel for the appellant submitted that the
expression 'contract” obviously nmeans-an illegal attenpt for
bribery etc. and cannot stand on-the way of subm ssion of
docunents for consideration. The plea is clearly untenable.
Though, there is no penal clause for such breach it goes
agai nst a very concept of fairness in the process and
eval uation of bids. Watever docunments are to be subnitted
are clearly stipulated. Any attenpt to take advantage of any
newspaper report, clearly falls foul of the nandate that there
shal |l not be any contract wi th any person involved in the
process of selection. It is unusual that the RFP did not nake
such a contract is a factor for disqualification. 'This is to be
kept in viewin future tenders.

The inevitable conclusion is that the appeal is sans nerit,
deserves dism ssal, which we direct. Costs made easy.




