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The Judgrment of the Court was delivered by

D. P. WADHWA, J. Appel l ant Bank was granted | eave to appeal under Article
136 of the Constitution against judgnent dated Septenber 11, 1998 of the

Di vi sion Bench of the Karnataka Hi gh Court in wit appeal upholding the
order of the | earned single Judge dismssing the wit petition. In the wit
petition the Bank had chal | enged the Award of the Central Governnent

I ndustrial Tribunal 'Tribunal’ for short) dated Septenber 26, 1994. By the
Award the Tribunal ‘had directed the Bank to reinstate D. K Dayananda, a
clerk working in the Cottonpet Branch of the Bank. This is what the

Tri bunal directed by the A ward

"The order of Il party (Bank) as per Ex. M 16 is set aside. The ||l party
(Bank) is directed to reinstate the | party (Dayananda) forthwith with
continuity of service. No back wages. Calcul ated upto the date of
reinstatement, the | party (Dayananda) is not entitled to earn increnents
for the period during which he had not worked. Reference accepted in part
accordingly."

Cause of Dayananda, the worknan was taken by the first respondent. The
Award arose out of follow ng question, which was referred to'the Tribuna
for adjudication

"Whet her the action of the managenent of Syndicate Bank in term nating the
services of Sri D.K Dayananda, Cerk Cottonpet Branch of Syndicate is
justified? If not, to what relief the workman is-entitled to?"

We may now narrate the circunmstances which |l ed the Central Govern-nent to
make the reference of the industrial dispute aforesaid.

In 1975 Dayananda was appoi nted as C erk-cum Typi st on probation in the
Bank. Subsequently he was confirned. In Novenber, 1983 he was transferred
to Cottonpet Branch of the Bank where he was to joint his duty on or before
April 3, 1984. He was relieved fromthe Branch where he was working, on
March 31, 1984 on his transfer to Cottonpet Branch. From April 1, 1984 to
Decenber, 1985 out of 628 worki ng days Dayananda worked only for 46 days.
Dayananda di d not report for duty on April 3, 1984. On June 4, 1984 Bank
sent hima registered notice advising himto report for duty within three
days and also requiring himto subnmit his explanation for his unauthor-ised
absence. Dayananda sent a |l eave letter requesting to treat his absence as

| eave on health grounds and he assured he would report for duty on July 11
1984. He did not do so. On July 9, 1984 Dayananda sent his resignation from
the Bank. His resignati on was accepted on August 27, 1984. Subsequently
Dayananda wi t hdrew his resignation and requested the Bank to allow himto
continue in the service on humanitarian grounds. This was accepted by the
Bank by letter dated December 3, 1984 subject to certain conditions with
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whi ch presently we are not concerned. Dayananda then joined the Cottonpet
Branch of the Bank. He attended duty up to Decenber 22, 1984 and thereafter
he absented. Afterwards he applied for | eave from Decenber 23, 1984 to
January 5, 1985. Bank sent Dayananda a notice to attend his duty. In reply
he requested for grant of further |eave. Dayananda attended duty from Apri
1, 1985 to April 6, 1985 and then again absented hinself. He applied for

| eave up to May 27, 1985. The | eave was not sanctioned by the Bank and he
was conmuni cated of the decision. Still Dayananda did not report for duty.
On May 16, 1985 Bank sent a notice to Dayananda about his unauthorised
absence. On Novenber 19, 1985 the Bank invoked Cl ause 16 of the |V
Bipartite Settlement between the Managenent of the Bank and the enpl oyees.
Now t he Bank cal |l ed upon Dayananda to show cause for his continued absence
and to report back for work by Decenber 19, 1985 failing which he would be
deened to have been voluntarily retired fromthe services of the Bank for
his continued absence from April 8, 1985. This notice was sent by

regi stered post to Dayananda but it was returned with the report of the
postal authority that he refused to receive the same. This C ause 16 of the
Bi partite Settl ement we reproduce:

"Where an emnpl oyee has not submtted any application for |eave and absents
hinsel f fromwork for a period of 90 or nore consecutive days without or
beyond any | eave to his credit or absents hinself for 90 or nore
consecutive days beyond the period of |eave originally sanctioned or
subsequent |y extended or where there is satisfactory evidence that he has
taken up enploynment in‘India or the managenent is satisfied that he has no
present intention of joining duties, the nanagenent nay at any tine
thereafter give a notice to the enploy-ee’ s last known address calling
upon the enployee to report for duty within 30 days of the notice, stating
inter alia, the grounds for the management coming to the conclusion that
the enpl oyee has no intention of joining duties and furnishing necessary
evi dence, where avail able. Unless the enployee reports for duty within 30
days or unless he gives an explanation for his absence satisfying the
manage- nent that he has not taken up another enploynent or avocation and
that he has no intention of not joining duties, the enployee will be deened
to have voluntarily retired fromthe Bank’s service on the expiry of the
said notice. In the event of the enployee submitting a satisfactory reply,
he shall be permitted to report for duty thereafter w thin 30 days fromthe
date of the expiry of the aforesaid notice w thout prejudice to the Bank’s
right to take any action under the law or rules of service"

By order dated December 19, 1985 by virtue of Cl ause 16 of 'the Bipartite
Settl ement as aforesaid the Bank treated Dayananda as having voluntarily
abandoned his services. This order of the Bank was simlarly sent to
Dayananda under regi stered cover but was returned with the endorsenent of
the postal authority "not found during delivery time". Mtter rested at
that for three years. In Septenber, 1988 Dayananda gave representation to
the Bank for joining duty. He was told that he had abandoned his services
with effect fromApril 8, 1985 and there was no question of hils now joining
the duty. Industrial dispute was raised by the first respondent which |ed
the Central Covernment to make the reference to the Tribunal for

adj udi cati on.

Both the parties filed their respective statements of clains before the

Tri bunal . Wiile Bank exam ned its Manager as its w tness, Dayananda
appeared for hinself. During the course of evidence of the Manager of the
Bank rel evant registered covers and the notices sent to Dayananda were
brought on record. In his statenent Dayananda, however, said that he did
not receive the first notice which was returned with the endorsenent
"refused”. It is not disputed that on both the registered covers correct
address of Dayananda was gi ven. However, Tribunal was of the view that
since the Bank did not exam ne the postnman that Dayananda in fact refused
to receive the notice, it could not be said that there was service of

noti ce to Dayananda. Fromthis Tribunal was of the view that the Bank could
not under these circunstances invoke the provisions of Clause 16 of the
Bipartite Settlement and on that score al ong reinstatenment of Dayananda had
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to be ordered. Then relying on a decision of this Court in D K Yadav v.
J.MA Industries Ltd., [1993] 3 SCC 259 the Tribunal took the view that
since no inquiry was held by the Bank before terminating the services of
Dayananda the action of the Bank was illegal. By this Award Tribunal though
directed reinstatement of Dayananda with continuity in service, it declined
to grant himfurther relief |ike back wages. Wiy the Tribunal did so can
gat her from paras 13 and 14 of the Award, which we reproduce

"13. The Ld. Counsel for the | party (Dayananda) stressed that 1 party
(Dayananda) is entitled to back wages. Once the | party submitted his

resi gnati on which was accepted by the Il party (Bank). Resignation letter
Ex. M4 shows that he wanted to take up self enploynment and start
departnmental stores. In view of the representation nade by the | party, the
Il party recalled himto duty on humanitarian grounds. It is clear
fromthe material on record that the | party has worked only for 46 days
from1.4.84 to 19.12.85. He was continuously absent from 8.4.85 wi thout
obt ai ni ng | eave, though his | eave was refused. This notice Ex. M 10
intimating the | party that his leave was rejected has been served on the
party. The | party stated that he net with an accident and he was
continuously ill. He has not placed any convinc-ing material to prove this.

14. The Nati onal i sed Banks have been worki ng under |oss. The unsatisfactory
conduct of | party cannot | ose sight off. Against the background of Ex. M4
it is highly probable that | party workman was not wi thout any enpl oynment
all these days. If the first party is granted back wages, in ny opinion, it
wi Il ampount to repairing penurious Peter to pay prosperous Paul."

Now t he Bank was aggrieved. It filed a wit petition under Article 226 of
the Constitution in the H gh Court of Karnataka which, as noted above, was
di sm ssed by the | earned single Judge by order dated June 25, 1998. Learned
singl e Judge observed it was not in dispute that the worker had absented
and within a span of 620 days he had worked only for 46 days and further
the worker had not been able to establish that he had any justifiable cause
for his unauthorised absence. Dayananda had not even pl eaded that he had
sought any | eave for his absence: Also relying on the decision of this
Court in D.K Yadav's case |earned single Judge held that since no inquiry
was held before term nating the services of the workman Award of the

Tri bunal could not be interfered. Learned single Judge deprived the workman
of continuity of service, which had been granted by the Tribunal. What

wei ght | earned single Judge can be seen fromparas 5 and 6 of his judgment,
whi ch we quote :

"5. The question loons large in this case is that the worker did not attend
the office. But it was incunbent on the Managenent in such cases to have

i ssued a notice to the worker and conducted- an enquiry: Merely on the
assunption that the notice was refused by the worker, they cannot forgo the
requi rement of the enquiry, as held in the decision referred to supra.

Li kewi se, at the same time, one cannot forget that there are certain

ci rcunst ances which indicate that the worker has indicated that he was not
interested in the job. The application he submtted for availing of loan is
one such circunstance. If, as a matter of fact, he“had applied for |oan and
that was granted, it neans that the worker had inpliedly expressed his
intention not to continue his job. One does not know what exactly happened
to his application and whether his | oan was granted to starta Departmenta
Store. But we find that thereafter he tendered his resignation which was
allowed to be withdrawn conditionally. That means, the enployer has tacitly
condoned the absence of the worker. This is also circunmstance to be kept in
whi | e exam ning the scope of the plea of unauthorised absence. Al these
facts shoul d have been brought out in evidence by conform ng the wtness by
the enpl oyer either before the Tribunal or at the donestic enquiry. In the
absence of such materials one cannot infer that there was an intention
express or inplied expressed by the enpl oyee to abandon the enploynent. In
these circunstances, the Tribunal was justified in holding that the

termi nation of services is not justified.
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6. This takes us to the question as to what should be the relief to be
granted. The worker was awarded the relief of reinstatenent besides
continuous service. Certainly this part of the award call for nodifi-
cation. If the worker is to be reinstated with continuous service,
practicality he | oses nothing. Back-wages cannot be awarded, as there is
some evi dence that he woul d have been otherw se enployed. It is a case
where the reinstatenent should be ordered wi thout back-wages. There is no
gai n saying that the absence was unauthorised. Taking into account all the
circunstances, | feel the proper order would be to direct the Managenent to
reinstate the worker. The worker will not be entitled to any wages for the
period fromthe | ast date of absence i.e., from3.4.1984 till the date of
the award. Besides he will not be entitled to continuity of service for the
period from1.4.1984 till the date of award of the Industrial Tribunal
Wiile fixing the wages on reinstatement he will not be entitled to count
any increments or wages earned for the period from11.4. 1984 till the date
of the award, i.e., 26.9.1994. He will earn the increnment only from

26.9. 1994 the previous increnent being awarded to himon or before
1.4.1984." Learned single Judge noticed that Dayananda was bei ng pai d wages
from Sept enmber 26, 1994 under Section 17-B of the Industrial D spute Act,
1947 and that that anobunt nay be set off against the wages payable to him
as if he was reinstated on Septenber 26, 1994. To this extent the Award of
the Tribunal was nodified.

Still dissatisfied the Bank went in appeal before the Division Bench of the
Hi gh Court. The Division Bench did not go into the nmerits of the case and
just by referring to the judgnment of the | earned single Judge disnm ssed the
appeal. That is how the matter is now before us.

M. V.R Reddy, |earned senior advocate for the Bank, subnmitted that it
could not be said that action of the Bank under clause 16 of the Bipartite
Settlement was in any way wong. He said rules of natural justice were
inbuilt in clause 15 of Bipartite Settlenent and law laid by this Court in
D. K. Yadav's case was not applicable. In D-K Yadav v. J.MA Industries
Ltd., [1993] 3 SCC 259 the worknman was intimated that he had willfully
absented fromduty continuously for nmore than eight days w thout |eave or
prior information or intimation or previous perm ssion fromthe managenent
and, therefore, "deened to have | eft the service of 'the company on your own
account and lost your lien and the appointnment with effect from Decenber 3,
1980". This was based on O ause 13(2)(iv)2 of the Certified Standing O der
of the conpany. It was contended by the workman that despite his reporting
to duty on Decenmber 3, 1980 and everyday continuously thereafter he was
prevented entry at the gate and he was not allowed to sign the attendance
register. Hs plea was that he was not permtted to joint duty w thout

assi gni ng any reason. Labour Court found that the worknman had failed to
prove his case and that the action of the nanagenent was in accordance with
the Standing Orders and it was not a ternination nor retrenchnent under the
Act and that in terns of

2. Clause 13(2)(iv) Standing Order read thus :

"if a workman renmi ns absent w thout sanctioned | eave or beyond the period
of leave originally granted or subsequently extended, he shall |ose his
lien on his appointment unless :

(a) he returns within 8 cal endar days of the comencenent of the
absence of the expiry of |eave originally granted or subsequently extended
as the cases may be; and

(b) explains to the satisfaction of the manager/managenment the reason
of his absence or his inability to return on the expiry of the |eave, as
the case may be. The workman not reporting for duty within 8 cal endar days
as nentioned above, shall be deened to have automatically abandoned the
services and lost his lien on his appointnment. Hi s nane shall be struck off
fromthe nmuster-rolls in such an eventuality. the Standing O ders workman
lost his lien on his appointnent and he was not entitled to reinstatenent.
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Fromthe Award of the Labour Court matter cane to this Court under Article
136 of the Constitution. There could not be automatic term nation under the
Certified Standing Orders on absence w thout or beyond the period of
sanctioned | eave for nore than eight days. This Court said that the
principle of natural justice and duty to act in just, fair and reasonable
manner nmust be read into the Standing Orders. So the term nation under the
St andi ng Orders wi thout hol ding any donestic enquiry or offering any
opportunity to the workman was held to be violative of the principles of
natural justice. This Court observed

" 12. Therefore, fair play in action requires that the procedure adopted
must be just, fair and reasonable. The manner of exercise of the power and
its inpact on the rights of the person affected would be in conformty wth
the principles of natural justice. Article 21 clubs life with |iberty,
dignity of person with neans of |ivelihood w thout which the gl orious
content of dignity of person would be reduced to animal existence. Wen it
is interpreted that the col our and content of procedure established by | aw
must bein conformty wth the mninumfairness and processual justice, it
woul d reli'eve1egislative call ousness despising opportunity of being heard
and fair ‘opportunities of defence. Article 14 has a pervasi ve processua
potency and versatile quality, equalitarian in its soul and allergic to
discrimnatory dictates. Equality is the antithesis of arbitrariness. It is
t hereby, conclusively held by this Court that the principles of natura
justice are part of ‘Article 14 and the procedure prescribed by | aw nust be
just, fair and reasonable."

This Court held

"Therefore, we hold that the principles of natural justice nust be read
into the Standing Order No. 13(2)(iv). Oherwi se it would becone arbitrary,
unjust and unfair violating Article 14. Wien so read the inpugned action is
viol ative of the principles of natural justice."

At this we nmay as well refer to other judgnents cited at the Bar

In H ndustan Paper Corporation v. Pumendu Chakrobarty and Qthers, [1996] 11
SCC 404, respondent workman was an enpl oyee of Hi ndustan Paper Corporation
on January 5, 1989 passed an order .invoking the Rul'e 23(vi)(E)4 of its

rel evant Rules, which was to the effect that the workman deened to have
lost his lien on his appointnent wi th the Corporation. Wrknman on May 27,
1988 applied for causal |eave. Next day an FIR was | odged agai nst. hi m and
ot hers under Section 302/201 read with Section 34 | PC. On June 3, 1988

wor kman after expiry of the casual |eave sent an application for earned

| eave for 11 days giving reason "personal affair" and nentioning his |eave
address other than what was with the Corporation.” On June 6, 1988 Senior
Manager of the Corporation received a nessage fromthe police to direct the
workman to report to the police station. Police was informed about the
application of the workman for grant of earned |eave. Thereafter the

wor kman sent series of |eave applications up to Novenber, 1988 without
caring to find out whether his previous applications for |eave had been
sanctioned or not. Initially the workman did not disclose any reason for
hi s absence and subsequently he mentioned "on medi cal grounds”. He did not
send any nedical certificate and did not disclose his [eave address. Al
this time Corporation was bei ng approached by the police to informthemthe
wher eabout s of the workman as he was an accused in a nurder case. On
Noverber 30, 1988 Corporation infornmed the worknan that his | eave on

nmedi cal ground was not sanctioned as his applications were not supported by
medi cal certificates and that he was liable to be treated as an

unaut hori sed absentee. The worknman was, therefore, called upon to submt
his explanation, if any, within 15 days of receipt of the letter. In reply
thereto workman stated "bal dly" that he was suffering fromchest plain for
quite sone tinme and that he had consulted a specialist outside HPC for
personal reasons and that nedical certificate would be produced at the tine
of this joining. Under these circunstances Corporation passed order date
January 5, 1989. Workman approached the Gauhati H gh Court, which set aside
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the order of the Corpo-ration and directed reinstatenent of the worknan
with 50 per cent back wages. This |led the Corporation to cone to this
Court. This Court said that fromthe record that the inference had to be
drawn that either the nmedical certificates

4. 23. Penalties -
(vi) Termination of Service
(E) loss of lien on his appointnment by an enpl oyee,

(1) Proceeding on | eave without prior sanction and remaining
unaut hori sedly absent for nore than 8 consecutive days

and/ or

(2) Overstaying his sanctioned | eave beyond originally granted or
subsequently extended for nore than 8 consecutive days. . were not genuine
in the sense that they were not obtained then and there or the workman

del i berat'ely did not disclose themalong with the |eave applica-tions and
that even before this Court no proper explanation was forthcom ng fromthe
wor kman on that aspect. 1t was, however, conceded by the Corpo-ration that
Rul e 23(vi)(E) had tobe construed by reading into it the principles of
natural justice. Thi's Court then did not hold the Rule to be ultra vires
Article 14 of the Constitution and said

"12. We consider that in view of this concession nade by the |earned
counsel on behal f of 'the appell ant-Corporation that the said Rul e nmust be
read and given effect to, subject to the conpliance of the principles on
natural justice, it cannot be said that the Rule is arbitrary or
unreasonabl e or ultra vires Article 14 of the Constitution. In other words,
bef ore taking action under the said clause, an opportunity should be given
to the enpl oyee to show cause agai nst- the action proposed and if the cause
shown by the enpl oyees is good and acceptable, it follows that no action in
terms of the said clause will betaken. Understood in this sense, it cannot
be said that the said clause is either unreasonable or violative of
"Article 16 of the Constitution."

Then this Court held

"15. We have extracted Rule 23 in full. The explanation tothe Rule
specifically states that certain itens enunerated thereunder shall not be
treated as a penalty at all within the neaning of Rule 23. For our case the
rel evant sub-clause is (vi)(E) which says that proceeding on | eave without
prior sanction and renai ni ng unaut hori sedl y-absent for nore than 8
consecutive days; and/or overstaying his sanctioned |eave beyond the period
originally granted or subsequently extended for nore than 8 consecutive day
woul d result in loss of lien of the appointment of the enployees. In this
case we have seen that the first respondent had proceeded on |l eave wi thout
prior sanction and renai ned unaut horisedly absent for nore than 6 nonths
consecutively which obliged the appellant-Corporation to issue

comuni cation to the first respondent calling upon himto explain
Unfortunately, the first respondent, for reasons best known to him has not
avail ed hinmself of the opportunity as seen earlier but replied in a half-
hearted way which resulted in the inpugned order. Therefore, under the
circunstances, it cannot be said that the principles of natural justice
have not been conplied with or the circunstances require any enquiry as
contenpl ated under Rule 25."

This Court was thus of the view that there "was no good reason for the Hi gh
Court to interfere with the inpugned order of the appell ant-Corporation
dat ed January 5, 1989".

In Uptron India Ltd. v. Shanmmi Bhan and Another, [1998] 6 SCC 538, worknan
was permanent enpl oyee of the appellant. On Novenber, 7, 1984 she proceeded




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

9

and remai ned till January 29, 1985 on nmaternity |eave. Thereafter she

al l egedly renai ned absent with effect fromJanuary 30, 1985 till April 12,
1985 wi thout any application for |eave and consequently by order dated
April 12, 1985 appellant informed the workman that her services stood
automatically termnated in ternms of Cl ause 17(g)6of the Certified Standing
Orders. This Court, where one of us (Saghir Ahmad, J.) was a party, said

"Clause 17(g), which has been extracted above, Significantly does not say
that the services of a workman who overstays the | eave for nore than seven
days shall stand automatically terminated. Wat it says is that "the
services are liable to automatic term nation". This provision, therefore,
confers a discretion upon the managenent to termnate or not to termnate
the services of an enpl oyee who overstays the leave. It is obvious that
this discretion cannot be exercised, or permtted to be exercised
capriciously. The discretion has to be based on an objective consideration
of all the circunstances and material which nmay be avail able on record.

VWhat are the circunstances which conpelled the enpl oyee to proceed on

| eave; why he overstayed the | eave; was there any just and reasonabl e cause
for overstaying theleave; whether he gave any further application for
extension for |eave; whether any nedical certificate was sent if he had, in
the neantinme, fallen ill? These arc questions which would naturally arise
whil e deciding to term nate the services of the enpl oyee for overstaying
the | eave. Who woul d answerthese questions and who woul d furnish the
material to enabl e the management to decide whether to termnate or not to
term nate the services are agai nst questions which have an answer inherent
in the provision itself, nanely, that the enpl oyee

6. 17(g) The services of a workman are liable to automatic termination if
he overstays on | eave w thout permnission for nore than seven days. In case
of sickness, the nedical certificate nust be submtted within a week

agai nst whom action on the basis of this provisionis proposed to be taken
nmust be given an opportunity of hearing. The principles of natural justice,
whi ch have to be read into the offending clause, nmust be conplied with and
the enpl oyee nust be inforned of the grounds for which action was proposed
to be taken against himfor overstaying the |eave."

In Bharat Forge Co. Ltd. v. A B. Zodge and Another, [1996] 4 SCC 374, the
managenent was denied to by the I'ndustrial Tribunal to'l ead evidence in
support of the inpugned order of dismissal. It was not disputed that the
request was made before the closure of the proceedi ngs before the Tribunal
This Court held

"A donmestic inquiry nay be vitiated either for non-conpliance of rules of
natural justice or for perversity. Disciplinary action taken on the basis
of a vitiated enquiry does not stand on a better footing than a

di sciplinary action with no enquiry. The right of the enployer to adduce
evidence in both the situations is well recognised. So the enployer is
entitled to adduce evidences, for the first tine, before the Tribunal even
if the enployer had held no inquiry or the inquiry held by the enployer is
found to be perverse."

Two principles emerge fromthe decision (1) principles of natural justice
and duty to act in just, fair and reasonable manner have to be read in
Certified Standing Orders which have statutory force. These can be applied
by Labour Court and Industrial Tribunal even to rel ations between
nmanagenent and wor kman t hough based on contractual obligation; and (2)
where donestic inquiry was not held or it was vitiated or sone reason the
Tri bunal or Court adjudicating an industrial dispute can itself go into the
guestion raised before it on the basis of the evidence and other materia

on record.

In the present case action was taken by the Bank under C ause 16 of the
Bipartite Settlement. It is not disputed that Dayananda absented hinsel f
fromthe work for a period of 90 or nore consecutive days. It was
thereafter that the Bank served a notice on himcalling upon to report for
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duty within 30 days of the notice stating therein the grounds for the Bank
to cone to be conclusion that Dayananda had no intention of joining duties.
Dayananda did not respond to the notice at all. On the expiry of the notice
peri od Bank passed orders that Dayananda had voluntarily retired fromthe
service of the Bank. Now what are the requirenents of principles of natura
justice, which are required to be observed? These are : (1) workman shoul d
know t he nature of the conplaint or accusation; (2) an opportunity to state
his case; and (3) the managenent should act in good faith which nmeans that
the action of the managenent should be fair, reasonable and just. Al these
three criteria have been fully net in the present case. Principles of
natural justice are inbuilt in Cause 16 of the Bipartite Settl ement. Wen
evi dence was | ed before the Tribunal, Bank produced the registered covers,
whi ch had been received back with the endorsenent "refused" and the
addressee "not found during delivery tinme". Dayananda said he never refused
to receive the notice. I'n these circunstances Tribunal thought in necessary
to hold that notice was not served on Dayananda as the Bank did not exam ne
the postnman. The notice was sent on the correct address of Dayananda and it
was received back with the postal endorsenent "refused". A clear
presunption arose in favour of the Bank and agai nst Dayananda. Yet the

Tri bunal ‘hel'd that no notice was given to Dayananda as postnman was not
produced by the Bank. Thi s appears to us to be rather an incongruous
finding by the Tribunal . Unfortunately, High Court did not go into this
guestion at all. Considering the conduct of Dayananda all this period and
after three years of his having voluntarily retired fromthe Bank in terns
of Clause 16 of the Bipartite Settlenent his statenent that he did not
receive the notice was a sheer lie. H s whole edifice was built on

fal sehood and yet the Tribunal was there to give himrelief on the platter
though at the sanme tine criticised his conduct during his enploynment with

t he Bank.

It is no point laying stress on the principles of natural justice wthout
understanding their scope or real neaning. There are two essential elenents
of natural’ justice which are : (a) no man-shall be judge in his own cause;
and (b) no nman shall be condemmed, either civilly or crimnally, wthout
bei ng af forded an opportunity of being heard in answer to the charge nmade
against him In course of tinme by various judicial pronouncements these two
principles of natural justice have been expanded, e.g., a party nust have
due notice when the Tribunal w Il proceed; Tribunal should not act on
irrelevant evidence or shut out relevant evidence; if the Tribunal consists
of several menbers they all nust sit together -at all times; Tribunal should
act independently and shoul d not be biased against any party; its action
shoul d be based on good faith and order and should act in just, fair and
reasonabl e manner. These in fact are the extensions or refinements of the
mai n principles of natural justice stated above. Bank has foll owed the
requi rements of Cl ause 16 of the Bipartite Settlement. It rightly held that
Dayananda had voluntarily retired fromthe service of the Bank. Under these
circunmstances it was not necessary for the Bank to hold any inquiry before
passing the order. An inquiry would have been necessary if Dayananda had
submi tted his explanation which was not acceptable to the Bank or contended
that he did report for duty but was not allowed to joint by the Bank
Not hi ng of the |ike has happened here. Assuning for-a nonent that inquiry
was necessitated, evidence |led before the Tribunal clearly showed that
noti ce was given to Dayananda and it is he who defaulted and offered no
expl anati on of his absence fromduty and did not report for duty wthin 30
days the notice as required in Clause 16 of the Bipartite Settlenent.

Thi s undue reliance on the principles of natural justice by the Tribuna

and even by the High Court has certainly led to miscarriage of justice as
far as Bank is concerned. Conduct of Dayananda as an enpl oyee of the Bank
has been astounding. It was not a case where the Tribunal should have given
any relief to Dayananda and yet the Bank was directed to reinstate himwth
continuity of service and nmercifully the latter part of the relief Hi gh
Court struck down. There was no occasion for the Tribunal to direct that
Dayananda be reinstated in service or for the Hi gh Court not to have
exercised its jurisdiction under Article 226 of the Constitution to set
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asi de the Award.

We, therefore, allow the appeal, set aside the inpugned judgnent of the
H gh Court and al so the Award dated Septenmber 26, 1994 of the Centra
CGovernment | ndustrial Tribunal

H gh Court had noticed that since Septenber 26, 1994 Dayananda had been
paid wages in terms of Section 17-B of the Industrial Disputes Act, 1947.
When the matter came to this Court on special |eave petition, while issuing
noti ce on February 8, 1999 it was ordered "Statute quo regardi ng inpl enen-
tation of the order of the High Court as existing today to continue til
further orders"”. It is not clear how | ong Dayananda has been paid his
wages. Even though we have set aside the order of the Tribunal we direct
that the wages so far paid to Dayananda be neither recorded nor adjusted by
t he Bank. However, there shall be no order as to costs.




