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ACT:

I ncome Tax Act, 1961: ss. 256, 271 & 274/1ncone Tax Act,
1922: s. 66--1ncome-tax Reference--Finding of fact by Tribu-
nal --When could be transformed into question of |aw and
interfered with.

HEADNOTE:

The assessee conpany, which derivedits income from the
manufacture and sale of sugar and confectionery, 'was as-
sessed for the years 1958-59 by the Inconme Tax O ficer under
the Incone Tax Act, 1922 by naking additions of Rs.48,500
for cane cost, Rs.67,500 for shortage in cane, and Rs. 21, 700
for salary of outstation staff. The assessee did not chal -
| enge the said assessnent order. Later in the year 1963 the
Income Tax Oficer issued notice under s. 274 read with s.
271 of the Incone Tax Act, 1961 in respect of the assessnent
year 1958-59 for inposing penalty. Before the -Inspecting
Assi stant Conm ssioner the assessee admitted that these
amounts, which were not included in the return by the conpa-
ny, represented incone. On finding that there was deliberate
under st at enent of income he inposed a penalty of “Rs.70,000.

On appeal the Tribunal held that the nmere fact that the
amounts were agreed to be taken into account by the assessee
did not ipsofacto indicate any crimnality in its action to
conceal any portion of the incone, and that the assessee
could very well have argued agai nst the additions of the two
suns, nanely, Rs.67,500 and Rs. 21, 700. As regards the sum of
Rs. 48,500 it found that the assessee had agreed to 'simlar
addition in the earlier years and so the penalty was war-
ranted in simlar anount for this year and taking into
consi deration that the suminvol ved was Rs. 48,500, it con-
sidered that a smaller penalty of Rs.5,000 was inposable.

The High Court took the view that the onus of proving
conceal nent was on the Revenue because proceedings for
penalty were penal in character, and held that so far as the
sum of Rs. 48,500 was concerned it was not proved that there
was any deliberate conceal nent, that the Tribunal had not
set aside the finding of the Assistant |nspecting Com
693
m ssioner that the assessee surrendered the anmount of
Rs. 67,500 when it was faced with facts which clearly estab-
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i shed concealnent, that the assessee in fact had surren-
dered the amount only after the Incone Tax Oficer had
concl usi ve evidence in his possession that the anobunt repre-
sented its incone, that acceptance by the assessee was
material to give proper weight to judge the crimnality of
the action which in its opinion was not given, and that the
Tribunal omtted to take into account the fact that the
assessee had admitted that the anpbunt of Rs.21,700 repre-
sented its income.

In the appeal by special |eave on the question as to how
far the H gh Court in a reference could interfere wth a
finding of fact and transformthe sane into a question of
law on the ground that there has been non-consideration of
all relevant facts.
Al'l owi ng t he appeal

HELD: 1.1 |In an incone tax reference a finding on a
guestion of pure fact could be reviewed by the H gh Court
only onthe ground that there was no evidence to support it
or that it was perverse. If the High Court found that there
was no such evi dence, those circunstances would give rise to
guestion —of law and could be agitated in a reference.
[ 700G 701A, 702H 703A]

1.2 When a concl usion has been reached on an apprecia-
tion of a nunber of facts established by the evidence,
whether that 1is /sound or not nust be determned not by
considering the weight to be attached to each single fact in
i sol ati on, but by assessing the cunulative effect of all the
facts in their setting as a whole. Were an ultimte finding
on an issue is an inference to be drawn from the facts
found, on the application of any principlesof law, there
woul d be a m xed question of law and fact, and the i nference
from the facts found in such a case woul d be a question of
| aw. But where the final determination of the issue equally
with the finding or ascertainnent of the basic facts did not
i nvolve the application of any principle of law, an infer-
ence fromthe facts could not be regarded as one of |aw. The
proposition that an inference from facts is one of law is,
therefore, correct in its application to mxed questions of
law and fact, but not to pure questions of fact. In the case
of pure questions of fact an inference fromthe facts is as
much a question of fact as the evidence of the facts.
[ 701A- D]

In the instant case, it is not said that the Tribunal
had acted on naterial which was irrelevant to the enquiry or
consi dered materia

694

whi ch was partly relevant and partly irrelevant or based its
decision partly on conjectures, surm ses and suspicions. It
took into account all the relevant facts in a proper |ight

in rendering a finding of fact. Therefore, no question of
| aw arises. [703BC, 701DE]

Sree Meenakshi MIIls Linmted v. Conm ssioner of lncorme-
tax, Madras, 31 |I.T.R 28; Omar Sal ay Mbhamed Sait v. Com
m ssioner of Income-tax, Madras, 37 I.T.R 151; Udhavdas
Kewal ram v. Comm ssioner of Inconme-tax Bonmbay City 1, 66
I.T.R 462 and Reneshwar Prasad Bagla v. Conm ssioner of
I ncome-tax, U P., 87 I.T.R 421, referred to.

2.1 The High Court was wong in saying that proper
wei ght had not been given to all the evidence and adm ssions
made by the assessee. The Tribunal had taken into considera-
tion the fact that the assessee had admitted the additions
as its income when faced with non-disclosure in assessment
proceedi ngs. The tinme when the assessee admitted the addi-
tions was also considered. But to admit that there has been
excess claimor disallowance is not the same thing as delib-
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erate concealnent or furnishing inaccurate particulars.
There may he hundred and one reasons for such adnissions,
i.e., when the assessee realises the true position it does
not dispute certain disallowances but that does not absolve
the Revenue to prove the mens rea of quasi crimnal offence.
[ 703BC, 702AB, 701A, 702B(C

2.2 It is for the Incone-tax authority to prove that a
particular receipt is taxable. If however, the receipt is
accepted and certain anpbunt is accepted as taxable, it could
be added. But in the instant case, it was not accepted by
the assessee that it had deliberately furnished inaccurate
particul ars or conceal ed any inconme. [702EF]

3. The High Court observed that the time of adnission
was not noted by the Tribunal and this fact had not been
properly appreciated by the Tribunal. That is not correct.
The Tribunal had nmade additions during the assessment pro-
ceedings. |In any event that would be appreciation of evi-
dence in a certain way, unless in such m sappreciation which
amount ed to non-appreciation no question of |aw would ari se.
Nonappreci ation may give rise to the question of |aw but not
nere misappreciation even if there he any from certain
angle. Change of perspective in viewng a thing does not
transforma question of fact into a question of |law [703CD
The Hi gh Court in preferring one view to another view of
factua
695
appreciation in the instant case, has therefore, trans-
gressed the limts of its. jurisdiction under the |Incone-Tax
Ref erence in answering the question of |aw [703F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: Civil Appeal No. 1660 (NT)
of 1974.

From the Judgnent and Order dated 23.12.1971 of the
Al | ahabad Hi gh Court in Income-tax Reference No. 53 of 1968.
H K. Puri for the Appellants.
M ss A Subhashini and H. B. Rao for the Respondent.
The Judgnent of the Court was delivered by

SABYASACHI MUKHARJI, J. This appeal by special |eave is
from the judgnent and order of the Allahabad H gh Court
dated 23rd Decenber, 1971 in the Incone Tax Reference. The
assessee is a limted company under the |Indian Conpani es Act
and derived its incone fromthe nmanufacture and sale of
sugar and confectionery. The assessnment for the assessnent
year 1958-59 was conpl eted under the Indian Income Tax Act,
1922. The Incone Tax O ficer in the said assessnment, inter
alia made the followi ng additions besides others.in respect
of the followi ng itens:

(i) For cane cost Rs. 48, 500/ -
(ii) For shortage in cane Rs. 67,500/ -
(iii) For salary of outstation staff Rs. 21, 700/ -

The assessee did not chall enge the said assessment order
passed by the Incone Tax Officer in so far as the additions
of the above ampunts in appeal or otherwise. It was the case
of the assessee that it did not appeal because it wanted to
keep good relations with the revenue al though, according to
the assessee, the above additions made by the |Incone Tax
Oficer were totally unjustified and ill egal

On 14th March, 1963 the Income Tax O ficer issued notice
under section 274 read with section 271 of the Income Tax
Act, 1961 (hereinafter called "the Act’) in respect of the
assessnent year 1958-59 for inposing penalty.

The assessee conpany dermurred. After considering the reply
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I nspecting Assistant Conmi ssioner on 1st October, 1964
i nposed a penalty of Rs.70,000 under section 274 read with
section 271 of the Act holding inter alia that there was
conceal nent of income to the tune of Rs.1,37,700 and the
maxi mum penalty of Rs.1,06,317 was inposable in law but a
sum of Rs.70,000 was inposed as penalty considering the
facts and circunstances of the case.

The assessee preferred an appeal against the said order
The Tribunal after considering the entire matter, reduced
the penalty to Rs.5,000. The Tribunal referred the three
foll owi ng questions, two at the instance of the assessee and
one at the instance of the revenue, to the Hgh Court for
det ermi nati on:

"1. Wiether, on the-facts and in the circum
stances of the case, the Tribunal was correct
i n"hol ding that the provisions of section 271
of the Inconme Tax.Act, 1961 are applicable to
the present case;

2."Wiether, “thereis any material to warrant
the finding that the assessee conmpany had
concealed the particulars of its income or
del i berately furnished inaccurate particulars
thereof ~within the neaning of section 271(2)
of the Incone Tax Act, 1961; and

3. Wiether, on the facts and in the circum
stances of the case, the Tribunal is correct
in reduci ng the penalty under section
271(1)(c) fromRs. 70,000 to Rs.5, 000?"

The High Court was of the opinion that the

third question did not clearly bring out the
matter in dispute between the parties and as
such it was refraned as follows:
"Whether, on ‘thefacts and in the circum
stances, the finding of the Tribunal that the
assessee had not (concealed incone’ to the
extent of Rs.67,500 and Rs.21,700 within the
meaning of section 271(1)(c) of the /Indian
I ncome Tax Act, 1961, is correctin |aw?"

The High Court noted that the Income Tax Oficer had
made certain additions and disall owed certain expenses - and
of the various anpunts disallowed only three anmounts were
required to be considered by the High Court namely; (i)
inflation in price of sugar-cane of an anount of = Rs. 48, 500,
(ii) excess shortage clainmed for cane
697
Rs. 67,500 and (iii) salary of out-station staff of |oading
contractors of Rs.21,700. So far as the first question is
concerned the H gh Court held in favour of revenue and
answered the question in the negative. The answer ~-to this
guestion is no longer in dispute here. So far as the  'second
guestion is concerned the Hi gh Court answered the question
in the nagative and in favour of the assessee. There is  no
di spute about that question too, in so far as there is  no
appeal by the revenue. As regards the third question re-
franmed as nentioned hereinbefore, it was answered by the
H gh Court in the affirmative and in favour of the revenue.
The assessee has cone up in appeal to this Court chall enging
the correctness of that answer. In this appeal we are con-
cerned with the correctness or otherw se of the answer given
to this question and the appeal nust be confined to the
correctness of the answer given to the third question as
reframed.

The |Incone Tax Officer in his assessnent order out of
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which this penalty proceedings arose noted that there were
several disallowances in various accounts and he nmentioned
altogether 19 itens totalling Rs.3,01,787. Al these were on
account of disallowances. Maiin itemwas shortage in cane and
the ampunt was Rs.67,500. Another items was salary of out-
station staff and the ampbunt was Rs. 21, 700. There was also
addition of Rs.48,500 on account of inflation in the price
of sugar cane. The |Inspecting Assistant Conmi ssioner in his
order noted, inter alia three itens, namely, (i) inflation
in price of sugar cane Rs.48.500 (ii) excess shortage
clainmed for cane Rs.67,500 and (iii) salary of outstation
staff of |oading contractors Rs.21,700. It was found so far
as the last itemwas concerned that the anbunt was disal-
lowed being a false debit. It was found that the assessee
attenpted to understate the income by debiting a false
expenditure of Rs.48,500. The Inspecting Assistant Comm s-
sioner noted that actual shortage was 21,143 Mls. val uing
Rs. 26,429 while the assessee had clained Rs.1,34,661 for
shortage at 2% The excess claimwas also indicative of the
real position that the shortage was fictitiously clained at
a high figure. Faced with these facts the assessee eventual -
Iy surrendered Rs.67,500. Therefore, the Inspecting Assist-
ant Commi sioner held that the assessee was certainly reduc-
ing the incone by debiting false clains for excess shortage
and the action anpunted to intentional conceal nent. Salary
amounting to Rs.21,700 paid by the contractors to their
staff working at out-centres was debited inthe books and
while it was clainmed that the staff working at these centres
were actually enpl oyed by the conpany, on investigation the
claimwas found to be false. I'n this connec-

698

tion a reference was nade to the statement of one Shri Kedar
Nat h Kanodi a. He had stated that he had enpl oyed five per-
sons at the out-centres and there was no enployee 'of the
mll working at the centres. The m || had kept there neither
any clerk not any chowkidar. He confirmed that he had  paid
the enployees out of his own funds and had categorically
deni ed that they were the enployees of the mll or that they
were paid by it. In his statement he further stated that
although the staff was actually paid by himyet the conpa-
ny’s accountant had obtained their signatures -on salary
sheets and thus inflated the expenses by raising fal se debit
in the salary account. This procedure was followed .in re-
spect of other contractors also. The salary bill was thereby
inflated by Rs.21,700. The |nspecting Assistant Conm ssioner
therefore, held that the assessee had concealed income to
the extent of Rs.21,700. He had al so conme to the ~conclusion
that the cane purchases noted against these ‘|ast entries
were false and fictitious and the quantity covered by these
entries was 31, 561 Mis. valuing at Rs.48,500. This was a
false debit. The assessee debited the three “itens of
Rs. 48,500, Rs.67,500 and Rs.21.700. The assessee adnitted
that these itens represented incone. It was al so borne out
by records that the ambunts were not included in the return
by the conmpany. The offence of deliberate under-statenent of
income was, thus clearly established according to the In-
specting Assistant Conmi ssioner. He, therefore, found that
the tax sought to be evaded came to Rs.70,914 and the nuaxi-
mum penalty worked out to Rs. 1,06,37 1. Having regard to
the facts and circunstances of the case, he inposed a penal -
ty of Rs.70, 000.

In appeal the Inconme Tax Tribunal was of the view that
not nmuch turned upon the fact that the assessee agreed to
the additions of the anmounts in the assessnment. So far as
the reliance placed upon Kanodi a’'s statenent by the Inspect-
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ing Assistant Comm ssioner was concerned, it had no rele-
vance or bearing to the facts of the assessnent year in
guestion. He was not the contractor enployed by the assessee
in the year of account. He cane in only for a later year

One Avinash Chand was the contractor in the year in ques-
tion. He had specifically stated that he was responsible for
shortages. He had also admtted that there was staff main-
tained by the ml|l at the centre at which he was the | oading
contractor. In fact he had gone to the extent of and stated
as to what staff was nmaintained in that centre; there was a
man in charge of the centre, a weighnent clerk, a cane clerk
and three to four chowkidars. He had al so stated that they
were not his enpl oyees. According to the Tribunal in these

circunstances the assessee could very well have argued
agai nst the addition of the two suns,
699

nanmely, Rs.67,500 and Rs: 21, 700. But the assessee as we have
not ed had agreed to the ampbunts being included. The Tribuna
was of the viewthat the nere fact that the anmounts were
agreed to be taken into account by the assessee did not ipso
facto indicate any crimnality in its action to conceal any
portion of the incone. The Tribunal found that so far as
Rs. 48,500 was concerned in the inflation in the price of
sugar-cane, the previous history was agai nst the assessee.
It had agreed to the simlar additions in the earlier vyears
1955-56 and 1956-57 the Tribunal noted. From the above
facts, it was seen that the penalty was warranted in simlar
amount for this year also, the Tribunal noted. Taking into
consi deration that the suminvolved against this year was
Rs. 48,500 the tribunal considered that a smaller penalty was
i nposabl e. The Tribunal ~accordingly inposed a total penalty
of Rs. 5, 000.

The High Court reiterated that the onus of  proving
conceal nent was on the revenue because the proceedings for
penalty were penal in character. In that view of the nmatter
the Hi gh Court was of the opinion that so far as Rs. 48,500
was concerned it was not proved that there was any /deli ber-
ate concealment. So far as the other tw anounts of
Rs. 67,500 and Rs.21,700 were concerned, it was contended
that the High Court noted the history of the order ~of the
I nspecting Assistant Conmi ssioner and the circunstances of
the case and the H gh Court was of the viewthat the Tri bu-
nal had not at all considered the fact that the value of the
shortage was only Rs.26,429. According to the H gh Court,
the Tribunal had brushed aside the fact that the assessee
had agreed to the addition of this anpbunt. According to the
Hi gh Court, the Tribunal had not set aside the finding of
the Inspecting Assistant Conm ssioner that ‘the assessee
surrendered the anpbunt of Rs.67,500 when it was faced 'with
facts which clearly established conceal nent. The ~-assessee
according to the |Inspecting Assistant Comnissioner had
surrendered the anpbunt only after the Income Tax O ficer had
concl usi ve evidence in his possession that the anount repre-
sented its incone. In other words, what the H gh Court
sought to state was that acceptance by the assessee was
material to give proper weight to judge the crimnality of
the action which according to the Hi gh Court was not given.
The High Court highlighted that so far as Rs.67,500 was
concerned only on being faced with facts from which there
could possibly be no escape fromthe inference that the
amount represented his incone, that the assessee agreed to
its inclusion. The High Court was of the view that the
Tribunal was in error in brushing aside consideration of
these aspects while considering the question of conceal nent.
In respect of the addition of Rs.21,700 the Inspecting
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Conmi ssioner had relied upon the statenent of Kedar Nath
Kanodia as also the fact that the assessee adnmtted that
this itemrepresented its income. The Tribunal did not place
reliance upon the statenent of Kedar Nath Kanodia. |It,
however, omitted to take into account the fact that the
assessee had admtted that these items represented its
i ncone. The H gh Court was of the view that such adm ssions
were made by the assessee but the Tribunal had not properly
appreci ated that aspect. Therefore in respect of these two
items the Hi gh Court was of the view that the Tribunal was
not right in holding that the assessee was not guilty of any
conceal nent. So far as question No. 2 was concerned which
dealt with Rs.48,500 the H gh Court confined itself to the
di sal | owance i n respect of purchase of cane. So far as this
guesti on was answered in favour-of the assessee and there is
no challenge by the revenue, it is not material any nore.
The High Court canme to the conclusion that the finding of
the Tribunal in respect of the conceal mrent of Rs.48,500 was
not justified in law It -was urged before us that as the
second question which was in general form has been answered
in favour of the assessee, the third question as refraned
could not have been answered otherwi se. W are wunable to
accept this contention. As evident fromthe discussion by
the Hi gh Court, the Hi gh Court confined to second question
with regard to disallowance in respect of purchase of cane
that amounted to Rs. 48,500. So, therefore it cannot be said
that in view of the answer givento the second question, the
third question was no longer open. The second question was
confined to only Rs. 48, 500.

So far as whether there was justification for the answer
given to the reframed third question or was proper  or not
has to be judged on the basis as to howfar the H gh  Court
in areference could interfere with a finding of fact and
transformthe sane into a question of |aw on the ground that
there has been non-consideration of all relevant facts. The
law on this point is quite settled.

The question was considered by this Court exhaustively
in Sree Meenakshi MIIls Limted v. Conmi ssioner of ~|ncome-
tax, Madras, 31 |I.T.R 28 where this Court reiterated that
findings on questions of pure fact arrived at by the Tribu-
nal were not to be disturbed by the H gh Court on a refer-
ence unless it appeared that there was no evidence before
the Tribunal upon which they, as reasonable nen, could  come
to the conclusion to which they have cone; and this was so,
even though the Hi gh Court would on the evidence have come
to a conclusion entirely different fromthat of the Tribu-

nal. In other words, such a finding could be reviewed /only
on the ground that there was no evi -
701

dence to support it or that it was perverse.

VWhen a concl usi on had been reached on an appreciation of
a nunber of facts established by the evidence, whether that
was sound or not nust be determ ned, not by considering the
wei ght to be attached to each single fact in isolation, but
by assessing the cunul ative effect of all the facts in their
setting as a whole. Where an ultimate finding on an issue
was an inference to be drawn fromthe facts found, on the
application of any principles of law, there would be a m xed
gquestion of law and fact, and the inference fromthe facts
found was in such a case, a question of |law. But where the
final deternmination of the issue equally with the finding or
ascertai nment of the basic facts did not involve the appli-
cation of any principle of law, an inference fromthe facts
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could not be regarded as one of law. The proposition that an
inference fromfacts was one of |aw was, therefore, correct
in its application to mxed questions of |law and fact, but
not to pure questions of fact. In the case of pure questions
of fact an inference fromthe facts was as much a question
of fact as the evidence of the facts. In the instant case
there is a finding of fact and unless it could be said that
all the relevant facts had not been considered in a proper
l'ight, no question of |law arises. |In our opinion, the Tribu-
nal took into account all the relevant facts. The Tribuna
had been accused by the Hi gh Court of not taking into con-
sideration the fact that the assessee had admitted these
amounts in the assessnent. To adnit that there has been
excess claimor disallowance is not the sanme thing as delib-
erate conceal nent or furnishing inaccurate particulars. At
| east in the background of the law as it stood at the rele-
vant tine that was the position. There have been sone
changes  subsequentiy -~ which we have not noticed for the
present purpose.

In  QOmr Sal ay Mohaned Sait v. Conmi ssioner of |ncone-
tax, Madras, 37 |I.T.R 1571, this Court held that the In-
cone-tax Appellate Tribunal was a fact finding tribunal and
if it arrived at its own conclusions of fact after due
consi deration of the evidence before it the court could not
interfere. It was necessary, however, that every fact for
and agai nst the assessee nust have been considered with due
care and the Tribunal nust have givenits - finding in a
manner whi ch woul d clearly indicate what were the questions
whi ch arose for determ nation, what was the evidence pro and
contra in regard to each one of themand what were the
findings reached on the evidence on record before it. The
concl usions reached by the Tribunal should not be col oured
by any irrel evant considerations or natters of prejudice and
if there were any circunmstances which required to @be ex-
pl ai ned by the assessee, the
702
assessee shoul d be given an opportunity of doing so. In this
case, the Tribunal had taken into consideration ‘the fact
that the assessee had admtted the additions as-its /income
when faced with non-disclosure in assessnent proceedings.
The High Court accused the Tribunal of not considering the
time when the assessee admitted the additions. W find that
it was duly considered by the Tribunal. W find that the
assessee adnmitted that these were the incone of the assessee
but that was not an admission that there  was  deliberate
conceal nent. From agreeing to additions it does not™ follow
that the amobunt agreed to be added was conceal ed. There may
be hundred and one reasons for such admissions, i.e., . when
the assessee realises the true position it does not dispute
certain disallowances but that does not absolve the revenue
to prove the nens rea of quasi crimnal offence. |n Udhavdas
Kewal ram v. Conmi ssioner of Incone-tax, Bormbay City 1, 66
. T.R 462, the Court held that the Income-tax Appellate
Tri bunal performed a judicial function under the |ncone-tax
Act and it was invested with authority to determne finally
all questions of fact. The Tribunal nust, in deciding an
appeal, consider with due care all the material facts and
record its findings on all contentions raised by the asses-
see and the Commi ssioner in the light of the evidence and
the relevant |aw. The Tribunal was undoubtedly conpetent to
disagree wth the view of the Appellate Assistant Comm s-
sioner, but in proceeding to do so, it had to act judicially
i.e. to consider all the evidence in favour of and agai nst
the assessee. An order recorded on a review of only a part
of the evidence and ignoring the remaining evidence could
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not be regarded as conclusively determ native of the ques-

tion of fact raised before the Tribunal. It is for the
Income-tax authority to prove that a particular receipt is
taxable. [If, however, the receipt is accepted and certain

amount is accepted as taxable, it could be added but it was
not accepted by the assessee, however, that it hard deliber-
ately furnished inaccurate particulars or concealed any
i ncome. In our opinion, the Tribunal has properly considered
all the evidence in the instant case. In Ranmeshwar Prasad
Bagla v. Commissioner of Income-tax, UP., 871 I.T.R 421

this Court again reiterated that it was for the Tribunal to
deci de questions of fact, and the High Court in a reference
under section 66 of the Act as at that time could not go
behi nd the Tribunal’'s findings of fact. The H gh Court coul d
only lay down the |law applicable to the facts found by the
Tribunal. The H gh Court in a reference under section 66 of
the Act, as at that time could, however, go into the ques-
tion as ‘to whether the conclusion of the Tribunal on a

guestion ~/of fact was based upon relevant evidence. |If the
H gh Court found that there was no such evidence to support
the finding of fact of the Tribunal, those circunstances
woul d give rise to a question-of |aw and

703

could be agitated in a reference. Here in the instant case
that is not the position. This Court again reiterated that
it was also well-established that when-a Tribunal acted on
material which was irrelevant to the enquiry or considered
mat erial which was partly relevant and partly irrel evant or
based on conjectures, surm ses and suspicions and partly on
evi dence, then in such a situation an issue of |aw arose and
the finding of the Tribunal could be interfered with. That
is not the position here. In the instant case, it is not
said that the Tribunal had acted on nmaterial which was
irrelevant to the enquiry or considered material which was
partly relevant and partly irrelevant or based its decision
partly on conjectures, surmses and suspicions. The Hi gh
Court was wong in saying that proper weight had not been
given to all the evidence and adm ssions nade by the asses-
see. The Hi gh Court further observed that the tine of ‘adm s-
sion was not noted by the Tribunal and this fact had not
been properly appreciated by the Tribunal. That is also not
correct. The Tribunal had made additions during the assess-
nment proceedings. In any event that would be appreciation of
evidence in a certain way, unless in such msappreciation
whi ch anmounted to non-appreciation no question of | aw would
ari se. Non-appreciation may give rise to the question of |aw
but not nere msappreciation even if there. be any from
certain angle. Change of perspective in viewi ng a thing does
not transforma question of fact into a question of |aw

In the instant case we are of the opinion that in pre-
ferring one viewto another view of factual appreciation
the Hi gh Court transgressed the limts of its jurisdiction
under the Income-tax reference in answering the question of
I aw.

In the premses, we are of the opinion that the High
Court was in error in so far as it held that the Tribuna
had acted incorrectly. W are further of the opinion that
the reframed question nmust be answered in the affirmative
and in favour of the assessee.

The appeal is allowed and the judgment and order of the
H gh Court in so far as answer to the question No. 3 is
concerned is set aside. The assessee is entitled to the
costs of this appeal
P.S. S Appeal al -
| owed.
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