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U P. Sales Tax Act, 1948, Section 3D & U P. Krish
Ut padan Mandi Adhi ni yam 1964, Sections 10 and 17 (iii) (b).

Mar ket fee payabl e under the Adhiniyam Cannot be
included in the turnover of purchases for assessnent of
sal es tax under the Act:

Conmi ssion (dam) —paid by dealer to comission agent-
Not being a tax or fee but reward for services rendered-To
be included in turnover.

HEADNOTE:

Section 3D of the U P. Sales Tax Act, 1948 provides
for the levy of a tax on the turnover of purchase of goods
by a deal er. Sub-section (4) provides that on-the issue of a
notification under sub-section (1), no tax shall be |evied
under any other section in respect of the goods included in
the notification. In 1971 section 3F was included in the Act
providing for the | evy of additional tax on certain deal ers.
The section provides that every dealer Iliableto pay tax
under section 3D (anmpng ot hers) whose total turnover exceeds
rupees two | akhs would in addition to the said tax be |iable
to pay for that assessnent year an additional tax at the
rates specified therein subject to the other provisions of
the section.

Section 10 of the U P. Krishi U padan Adhiniyam 1964
provides no levy or realisation of any trade charges other
than those prescribed by rules or byelaws nade under the
Adhiniyamin respect of transactions of sale or purchase of
specified agricultural produce. Section 17(iii)(b) enpowers
the market commttee to |l evy narket fees and to utilize such
market fees <collected by it under that section for purposes
of the Adhiniyam Before the amendment of the provision by
U P. Act No. 7 of 1978, it specifically provided that
mar ket fee payable on transactions of sale or purchase of
specified agricultural produce in the nmarket area should be
paid by the purchaser. After the anendrment whi ch was brought
into force with retrospective effect from June 12, 1973,
mar ket fees payable on transactions of sale or purchase of
agricultural produce wthin the narket area can be realized
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by the Market Commttee fromthe Comm ssion agent who is
authorized to realize the sanme fromthe purchaser by virtue
of section 17(iii)(b)(1). The rules and bye-laws nade under
the Act also provide that a conmission agent shall not
real i se any comm ssi on higher than that prescribed by | aw.

The Sales Tax Oficer included the market fee and
conmi ssion (dam) payable to the comm ssion agent operating
within a market area established under the U P. Krish
Ut padan Mandi Adhi niyam 1964 in the turnover of purchases
708
of the appellant for the purposes of |evy of sales tax under
section 3D of the U P. Sales Tax Act, 1948: On appeal by
the appellant the Assistant Conmi ssioner (Judicial) Sales
Tax upheld the order of the Sales Tax O ficer. In an earlier
case the High Court upheld the inclusion of the market fee
and the comm ssion (danmi) in the purchases turnover for the
purposes of |evy of sales tax and therefore, the appell ant
was granted special leave to appeal to this Court directly
fromthe order of the Assistant  Comm ssioner.

Before this Court, it was contended that (i) it was not
open to the Assessing Authority to demand any additional tax
under section 3F in view of ~ the provisions contained in
section 3D(4)(ii). The market fee paid on transactions of
sal e or purchase of specified agricultural produce in the
mar ket area could /not - under the Adhiniyam be included in
the turnover of purchases for the purposes of |levy of tax
under the Sales Tax Act. (iii) The commission (dam ) payable
by a purchaser of \ goods to the comm ssion ‘agent, being a
trade charge could not also beincluded in the turnover of
pur chases.

N

HELD: 1. There is no substance in the contention that
additional tax |evied under section 3F could not be |evied
in respect of turnover of purchases of goods notified under
section 3D(1) of the Sales Tax Act. Al'though, section 3D(4)
says that in respect of turnover ~of purchases of goods
notified under section 3D(1), no tax can be |evied under any
ot her provisions, section 3F introduced in 1971 proyvides,
that every dealer liable to pay tax under section 3D whose
total turnover of sales or of purchases, or -of both in any
assessment year exceeds rupees two | akhs would, in addition
to the said tax, pay for that assessnent year an additiona
tax at the rate specified therein. [714F, B-(.

Since section 3D is expressly nmentioned in section 3F
this section overrides section 3D(4), and  that additiona
tax can be «collected even in respect of turnover of
pur chases of goods notified under section 3D(1)
notw t hst andi ng section 3D(4). [714D].

It cannot be said that by enacting sub-section /4 of
section 3D the legislature has forfeited its power to |evy
any other tax under the Act on the goods notified under
section 3D(1) for ever. It is always open to the |egislature
to nodify the effect of section 3D(4) by subsequent
| egi sl ation. [714E].

2. The contention of the appellant that market fee
payabl e under the Adhiniyam cannot be included in the
turnover of purchases must be upheld. Were a dealer is
authorised by lawto pass on any tax payable by him on
transaction of sale to the purchaser, such tax does not form
part of the consideration for the purposes of |evy of tax on
sal e or purchases but where there is no statutory provision
authorising the dealers to pass on tax to the purchaser
such tax does form part of the consideration when he
includes it in the price and realises the same from the
purchaser. The distinguishing factor between the two is the
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exi stence of a statutory provision authorising a dealer to
recover the tax payable on the transaction of sale fromthe
purchaser. [718D, 716D F].

The use of the word, "may" in section 17(iii)(6)(21)
providing that the comm ssion agent may realise the market
fee from the purchaser is not of nuch consequence. The
seller or the conm ssion agent who is liable to pay the tax
or the fee is entitled statutorily to realise it fromthe
purchaser and wherever a dealer is authorised by law to do
so, the tax or fee realised by himfromthe purchaser cannot
be treated as part of the turnover for the purpose of |evy
of sales tax. [718B-C.

709

Ms. George Gakes (P) Ltd. v. State of Madras [1962] 2
S.CR 570, Delhi doth and General MIls Co. Ltd. etc. v.
Conmi ssi oner of Sal es Tax, I'ndore, [1971] Supp. S.C R 945,
Paprika Ltd. & Anr. v. Board ~of Trade [1944] 1 K B. 327,
Love v.. Norman Wight  (Builders) Ltd. [1944] 1 K B. 484
(C.A) referred to

Joint Commercial Oficer, Division 11, Madras-2 etc. v.
Spencer & Co. etc. etc. [1975] Supp. S.C.R 439 appli ed.

3. There is no force in the appellant’s contention that
the commission (dani) payable by the purchaser on goods to
the comm ssion agent operating within a market area
est abl i shed under the Adhiniyam cannot be treated as formng
part of the turnover of purchases because a conspectus of
the provision of the Adhiniyam and rules nade thereunder and
the bye-laws of Market Conmittee shows that a comission
agent cannot realise any conmission higher than what is
prescri bed by [ aw. - The conm ssion chargeable by the
conmi ssion agent is not_a sum which he has in his turn to
pay to an authority either by way of tax or by way of fee
but is only a reward for the services rendered by him

[718E, 719 C DO

JUDGVENT:

CIVIL APPELLATE JURI SDI CTI ON: G vil Appeal No.
3345/ 1979.

Appeal by Special Leave fromthe Judgnment and O der
dated 31-7-1979 of the Assistant Comm ssioner (Judicial)
Sal es Tax. Meerut in Appeal No. 1502 of 1978.

V. M Tarkunde, P. H Parekh and S. B. Singh for the
Appel | ant .

S. Markendaya for the Respondent.

The Judgrment of the Court was delivered by

VENKATARAM AH, J.-The appellant is a firmcarrying on
busi ness at Mandi Anandganj, Barut, District Meerut in the
State of Utar Pradesh and is a dealer as defined in the
U P. Sales Tax Act, 1948 (Act No. XV of 1948) (hereinafter
referred to as 'the Act’). It has filed this appeal by
speci al |leave wunder Article 136 of the Constitution agai nst
the order dated July 31, 1979 passed in Appeal No. 1502 of
1978 on the file of the Assistant Conm ssioner (Judicial)
Sal es Tax, Meerut Range, Meerut uphol ding the inclusion of
the market fee and the comni ssion (otherw se called 'dam ')
payable to the conmi ssion agent operating wthin a market
area established under the U P. Krishi Upadan Mand
Adhi ni yam 1964 (U. P. Act No. XXV of 1964) (hereinafter
referred to as 'the Adhiniyam) in the turnover of purchases
of the appellant for purposes of |evy of sales tax under
section 3-D of the Act. The assessnent year in question is
1974-75. The appellant was granted | eave to appeal to file
the above appeal directly against the order of the Assistant
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Conmi ssioner (Judicial) since the question involved in this
case had al ready been decided by the Hi gh Court of Allahabad
in Ms. Durga Dass Narain Dass v. The State of Uttar Pradesh
710

O's. upholding the inclusion of the market fee and the
Conmi ssion (dam) in the purchase turnover for purposes of
| evy of sales tax.

It is necessary at the out set to refer to sone of the
rel evant provisions of |aw bearing on the questions invol ved
in the case in order to appreciate the contentions urged on
behal f of the appellant. There is no dispute that the
appellant is a dealer as defined in section 2(e) of the Act
and is a purchaser of goods notified under section 3-D(1).
Section 3-D of the Act provides that except as provided in
sub-section (2) thereof, there shall be |levied and paid for
each assessment year or part thereof a tax on the turnover
to be determined in the prescribed manner of purchases of
such goods and with effect from such date as the State
Governnment may be notification in the Gazette specify in
relation to  purchases nade within Uttar Pradesh by a deal er
(whether on hi's own account or on account of any one el se)
or through a deal er acting asa purchasing agent at the rate
specified therein. Sub-section (4) of section 3-D of the Act
provides that on the issue of a notification wunder sub-
section (1) thereof, no tax shall be Ievied under any ot her
section in respect’ of the goods i ncl uded in t he
notification. The | expression 'purchase price’ is defined in
section 2(gg) of the Act as follows:

"2(gg) ' purchase price” neans the anpunt of
val uabl e consideration paid or payable by a person for
the purchase of any goods, |ess any sum allowed by the
sell er as cash di scount according to trade practice and
shal |l include any sum charged for anything done by the
seller in respect of the goods at the time of or
before, delivery thereof, other than the cost of
freight or delivery or the cost of installation when
such cost is separately charged;"

The expression ’'turnover of purchases’ is defined in
section 2(ii) of the Act thus:

"2(ii) "turnover of purchases’ wth its cognate
expressions neans the aggregate of the amounts of
purchase price paid of payable by a dealer in respect
of purchase of goods made by or through him after
deducting the anount, if any refunded to the deal er by
the seller in respect of any goods returned to such
seller within such period as may be prescribed;"

711

Section 3-F of the Act which provides for the |evy of
additional tax on certain dealers was introduced into the
Act by U P. Act No. 3 of 1971. Wen it was so introduced it
provided that every dealer |Iliable to pay tax under section
3, section 3A, section 3-AA or section 3-D, whose tota
turnover of sales or of purchases, or of both in any
assessment year exceeded rupees two |lacs would, in addition
tothe said tax, be liable to pay for that assessnent year
an additional tax at the rates specified in respect of his
turnover liable to tax subject to the other provisions
contained in that section.

We shall hereafter refer to sone of the provisions of
the Adhi ni yam and the Rul es nmade thereunder. C auses (b) and
(e) of section 2 of the Adhiniyamdefine the expressions
"broker’ or ‘'dalal’ and ’'comm ssion agent’ or ’'arhatiya’
respectively. 'Broker’ or 'dalal’ neans a person who, in the
ordinary course of busi ness, negoti ates or arranges
contracts for the purchase or sale of agricultural produce,
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on behalf of his principal on paynent of comission or
remuneration, whether in cash or kind, but does not include
the servant of such principal whether engaged in negotiating
or arranging such contracts. " Commi ssi on agent’ or
"arhatiya means a person who, in the ordinary course of
busi ness, nakes or offers to nake, a purchase or sale of
agricultural produce, on behalf of the owner or seller or
purchaser of agricultural produce, for arhat or comi ssion
Section 10 of the Adhiniyam provides that as fromthe date
to be notified by the State Governnent in the Gazette, no
person shall, in a Principal Market Yard or Sub-Market Yard,
| evy, charge or realise, any trade charges, other than those
prescribed by rules or bye-laws nade under the Adhiniyam in
respect of any transaction of sale or purchase of the
specified agricultural ~produce and no Court shall, in any
suit or proceeding arising out of any such transaction
allowin any claim or counter-claim any trade charges not
so prescribed, and that all trade charges shall be payable
by the purchaser. Sub-clause (b) of clause (iii) of section
17 of the Adhi niyam enpowers the narket conmittee to |evy
market fees and to utilize such market fees and other fees
collected by it under that section for purposes of the
Adhi ni yam
Section 17(iii)(b) of the Adhiniyam as it stood before
its amendment in 1973, read as follows:-
"17. A Conmittee shall, for the purposes of this
Act, have the power to:-
(iii) levy and collect:
712
(b) market fees on transactions of sale or
purchase of specified agricultural produce in the
Principal Market Yard and Sub-Market Yards from
such persons and - at such rates as may be
prescri bed, but not exceeding one-half percentum
of the price of the specified agricultural produce
sol d or purchased therein".
After clause (b) of section 17(iii) was substituted by
a new clause by UP. Act 13 of 1973 as re-enacted by U. P.
Act 20 of 1974, it read thus:

(b) market fees, which shall be payable
by purchasers, on transactions of sale of
speci fied agricul tural produce in t he
Princi pal Market Yard or a Sub-Market Yard at
such rates, being not |ess than one percentum
and not nore than one-and-a-hal f percentum of
the price of the agricultural produce so
sold, as the State Governnment may specify by
notification in the Gazette."

The above clause was substituted by a new clause by
UP. Act No. 7 of 1978 with retrospective effect fromJune
12, 1973 as foll ows: -

(b) market fee, which shall be payable
on transactions of sal e of speci fied
agricultural produce in the narket area at
such rates, being not |ess than one percentum
and not nore than one and hal f percentum of
the price of the agricultural produce so
sold, as the State Governnment may specify by
notification, and such fee shall be realised
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in the followi ng manner: -

(1) if the produce is sold through
a commi ssion agent, the comm ssion agent
may realise the narket fee from the
purchaser and shall be liable to pay the
same to the Conmittee;

713

(2) if the produce is purchased
directly by a trader froma producer the
trader shall be liable to pay the market
fee to the Committee;

(3) if the produce is purchased by
a trader from another trader, the trader
selling the produce may realise it from
the purchaser and shall be liable to pay
the market fee to the Commttee; and

(4) in._any other case of sale of

such produce, the purchaser shall be
liable to pay the narket fee to the
Committee."

Rul e-79(1) of the Rules franed under the Adhiniyam for
purposes of section 10 of the Adhiniyam provides that as
fromthe date notified by the State Governnent under section
10, no person shall, in a Principal Mrket Yard or Sub-
Mar ket Yards, |evy, charge or realize, 1in respect of any
transaction of sale or pur chase of t he speci fied
agricultural produce, any trade-charges, other than those
specified by the ' Market Committee under sub-rule (2)
thereof. Sub-rule (2) of Rule 79 of the Rul es provides that
the Market Conmittee shall specify in its bye-laws the trade
charges that may be charged or realized by a trader or a
conmi ssion agent or a broker or a wei ghman or a neasurer or

a palledar holding licence under~ the Rules, 'but not
exceeding the Ilimts prescribed by that sub-Rule. Sub-rule
(3) of Rule 79 of the Rules also provides that all trade
charges including comm ssion shall be payable by the
pur chaser.

Three contentions are urged before us in support of the
above appeal -(1) that it is not open the assessing authority
to demand any additional tax under section 3-F of the Act in
view of the provision contained in . sub-section (4)  of
section 3-D of the Act which expressly prohibits the | evy of
tax under any other section of the Act in respect of
purchase turnover of the goods notified under section 3-
D(1); (2) that the narket fees payabl e under the Adhiniyam
being a sumwhich can be collected from the purchaser by
virtue of the provision contained in section 17(iii) (b) of
the Adhi ni yam by the comm ssion agent who is required to pay
the same to the Market Committee, cannot be considered as
formng part of the consideration paid or payable by the
purchaser to the comni ssion agent in respect of purchase of
goods at an auction held within a market area established
under the Adhiniyam and, therefore, it cannot be included in
the turnover of purchases for purposes of |evy of tax under
section 3-D of the Act and (3) that the conm ssion (dam)
payabl e by a purchaser of goods to the commi ssion agent
714
operating within the nmarket area being a trade charge
payabl e by the purchaser by virtue of section 10(2) of the
Adhi ni yam read with Rule 79(3) of the Rules framed
t hereunder cannot also be included in the turnover of
pur chases.

In so far as the first contention is concerned, the
appel | ant depends upon sub-section (4) of section 3-D of the
Act which no doubt says that in respect of the turnover of
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purchases of the goods notified under section 3-D(1), no tax
can be levied under any other provision of the Act. But
section 3-F of the Act which was introduced into the Act
subsequently by U P. Act No. 3 of 1971 provides that every
dealer liable to pay tax under section 3, section 3-A
section 3-AA or section 3-D whose total turnover of sales or
purchases or of both in any assessnent year exceeds rupees
two lacs shall, in addition to the said tax, pay for that
assessment year an additional tax at the rate specified
therein. Since section 3-D of the Act is expressly mentioned
in section 3-F, it has to be held that section 3-F
overrides sub-section (4) of section 3-D and that additiona
tax can be collected even in respect of the turnover of
pur chases of goods notified under section 3-D(1)
not wi t hst andi ng sub-section (4) of Section 3-D of the Act.
It cannot be said that by enacting sub-section (4) of
section 3-D, the State Legislature forfeited its power to
| evy any other tax under the Act on the goods notified under
section 3-D(1) for ever. It is always open to the
Legislature'to nodify the effect of sub-section (4) of
section 3-D by a subsequent legislation. W do not,
therefore, find any substance in the contention that
additional tax |evied under section 3-F cannot be levied in
respect of the turnover of purchases of goods notified under
section 3-D(1) of 'the Act. The first contention, therefore,
fails.

We shall now proceed to consider the question whether
market fees paid on' transactions of  sale or . purchases of
specified agricultural produce in t he mar ket area

establ i shed under the Adhiniyam can be included in the
turnover of purchases for purposes of |evy of tax under the
Act. Before the anendnment of section 17(iii) (b) of the
Adhiniyamby UWP. Act No. 7 of 1978, ~it specifically
provi ded that narket fee payable on transactions of sale or
purchase of specified agricultural produce in the nmarket
area should be paid by the purchaser. After the amendnent
whi ch was brought into force with retrospective effect from
June 12, 1973, market fees payable on transactions of sale
or purchase of agricultural produce within the narket area
can be realized by the Market Commi ttee

715

fromthe comm ssion agent who is authorised to realize the
sanme from the purchaser by virtue of section 17(iii)(b)(1)
whi ch reads: -

(1) If the produce is sold through
a conm ssion agent the conmission agent
nmay realise the narket fee from the
purchaser and shall be liable to pay the
sane to the Conmittee."

The argument urged on behalf of the appellant is that
when a dealer who in this case happens to be a comission
agent is permtted by lawto collect the narket fee which he
is liable to pay to the Market Committee fromthe purchaser
such market fee cannot formpart of the consideration for
sale and, therefore, cannot be included in the turnover of
purchases for purposes of |levy of tax under the Act. But on
behal f of the State CGovernnent, it is urged that all sumns
paid by a purchaser to a seller or to a comm ssion agent for
the purchase of the goods including any tax or fee payable
by him form the consideration for the purchase and,
therefore, are liable to be included in the turnover of
purchases. Reliance is placed by the State Governnent on Ms
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George Cakes (P.) Ltd. v. State of Madras in which this
Court while interpreting a simlar provision in the Mdras
CGeneral Sales Tax Act, 1939 observed that the expression
"turnover’ meant the aggregate ampunt for which goods were
bought or sold whether for cash or deferred paynent or other
val uabl e consideration and when a sale attracted purchase
tax and the tax was passed on to the consuner what the buyer
had to pay for the goods included the tax as well and the
aggregat e amount so paid would fall within the definition of
turnover. In the above case, the Court was construing the
meani ng of the expression 'turnover’ appearing in a statute
in which there was no provision authorising the seller to
recover the sales tax payable by himfrom the purchaser
al t hough the price of the goods realized by himincluded the
sal es tax payable by himand thus he had passed on his
liability to the purchaser. The next decision on which
reliance was placed by the State Governnent is Delhi Coth
and

716

General MIlls Co. Ltd. etc. v. Commissioner of Sales Tax
Indore. In_that case this Court held that the expression
"Sale price’ as defined in -section 2(o) of the Mdhya
Pradesh General Sales Tax ~Act, 1958 included the sales tax
collected by a dealer fromhis purchaser as there was no
provision in that statute inposing any Lliability on the
purchaser to pay the tax inposed by it on the dealer and
there was no |l aw  enmpowering the dealer to collect the tax
fromhis buyer. In '‘both the decisions referred to above,
this Court relied upon Paprika Ltd.” & Anr. v. Board of Trade
and Love v. Norman Wight (Builders) Ltd. in which it had
been | aid down that the price payable by a purchaser under a
contract of goods for the purpose of ~certain pena
provisions was the price fixed by the contract and a seller
who wi shed to recover the ampunt of the purchase tax shoul d,
except where an adjustnent was authorised by statute,
include that amount in the price so fixed. From the
observations made in the decisions referred to above, it
follows that where a dealer is authorised by |aw to pass on
any tax payable by himon the transaction of sale'to the
purchaser, such tax does not form part of the consideration
for purposes of levy of tax on sales or purchases but where
there is no statutory provision authorising the dealer to
pass on the tax to the purchaser, such tax does formpart of
the consideration when he includes it in the price -and
realizes the same from the purchaser. The essential factor
whi ch distinguishes the former class of cases from the
latter class is the existence of a statutory  provision
auhorising a dealer to recover the tax payable on_ the
transaction of sale fromthe purchaser. It is on account of
the above distinction that this Court held in /Joint

Conmercial Officer Division II. Madras-2 etc. v. Spencer &
Co. etc. etc. that the sales tax which a seller of foreign
l[iquor was liable to pay under section 21-A of the Mdras

Prohi bition Act, 1937 did not formpart of the turnover on
whi ch sales tax could be levied under the Madras Genera
Sal es Tax Act, 1959 because the seller was entitled to
recover the sales tax payable by himfromthe purchaser. The
rel evant part of section 21-A of the Madras Prohibition Act,
1937 referred to above read thus:
"21-A. Every person or institution which sells
foreign |iquor-
(a) X X X
(b) X X X
717
shall collect fromthe purchaser and pay over to the
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Government at such intervals and in such manner as may

be prescribed, a sales tax calculated at the rate of

eight annas in the rupee, or at such other rate as may
be notified by the Government fromtime to time, on the
price of the liquor so sold."

In the course of the decision in the case of Spencer &
Co. this Court observed thus:

"It is clear from sec. 21-A of the Madras
Prohibition Act, 1937 that the sales tax which the
section requires the seller of foreign liquor to
collect from the purchaser is a tax on the purchaser
and not on the seller. This is what makes the
authorities on which counsel for the appellants relied
i napplicable to the cases before us. Under sec. 21-A
the tax payable is on the price of the liquor and that
tax is to be paid by the purchaser, the seller is
required to collect the tax fromthe purchaser which he
has to pay over to the Governnent Sec. 21-A makes the
seller a collector of tax for the Government and the
amount-coll ected by him as tax wunder this section
cannot therefore be a part of "his turnover. Under the
Madras Ceneral Sales Tax Act, 1959 the deal er has no
statutory duty to collect the sales tax payable by him
fromhis custoner, and when the deal er passes on to the
custonmer the /anpbunt of tax which the forner is liable
to pay, the said anbunt does not cease to be the price
for the goods although "the price is expressed as X
pl us purchase ' tax" (Paprica Ltd. & Anr. v. Board of
Trade (1944) 1 Al E R 372). But the amounts
coll ected by the assessees  concerned in these appeal s
under a statutory obligation cannot be a part of their
taxabl e turnover wunder the Madras General Sales Tax
Act, 1959."

W do not find any substantial ~difference | between
section 21-A of the Madras Prohibition Act, 1937 and section
17(iii) (b) (1) of the Adhiniyam ~ Wereas the |evy under
section 21-A of the Mdras Prohibition Act, 1937 was sal es
tax payable to the State Governnent, under section 17(iii)
(b) of the Adhiniyam the levy in question is nmarket fees
payable to the Market Conmittee and secondly whereas the
former provision stated that "every person or institution
which sells foreign liquor........ shall —collect from the
purchaser and pay over to the Governnent....... ", thelatter
provision states that "If the produce is sold through a
conmi ssion agent, the commission agent wmay realize the
market fees fromthe purchaser and shall be |liable to pay
the sanme to the Conmmittee"

718

The levies in both the cases are statutory although under
the Madras Prohibition Act, 1937, it is a tax payable to the
CGovernment and under the Adhiniyam it is a fee payable to a
Market Conmittee which is a statutory body. The only
di stingui shing feature between the two laws is that whereas
the Madras Act provides that every person who sells foreign

liquor shall collect sales tax from the purchaser, the
Adhi ni yam provi des that the conm ssion agent nay realize the
market fees fromthe purchaser. The wuse of 'shall’ in the

fornmer case and of ’'mamy’ in the latter case is not of much
consequence in so far as the question involved in the
present case is concerned because in both the cases the
seller or the conm ssion agent who is liable to pay the tax
or the fee, as the case may be, is entitled statutorily to
realize it fromthe purchaser and wherever a dealer is
authorised by lawto do so, the tax or fee realized by him
fromthe purchaser cannot be treated as part of the turnover
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for purposes of levy of sales tax. The contention of the
appel l ant that nmarket fees payable wunder the Adhiniyam
cannot be included in the turnover of purchases has,
therefore, to be upheld.

There is, however, no substance in the third contention
of the appellant that the conm ssion (dam ) payable by a
purchaser to a conmi ssion agent operating wthin a market
area established wunder the Adhiniyamcannot be treated as
formng part of the turnover of purchases for two reasons-
(i) the comm ssion paid by the purchaser is not any tax or
fee payable to a Government or statutory body which is not a
party to the contract of sale and (ii) the commssion is
actually the profit of ‘the dealer who in this case happens
to be a conmission agent and should, therefore, necessarily
be considered as consideration for the sale of goods.

The provisions contained in section 10 of the Adhiniyam
and the Rules franmed thereunder-do not in any way affect the
above concl usi on® reached by us. Section 10 of the Adhi ni yam
nerely provides that as fromthe date to be notified by the
State CGovernnent —in the Gazette, no person shall, in a
Princi pal Market Yard or ~Sub- Market Yard, |evy, charge or
realize, any trade charges other than those prescribed by
rules or bye-laws made under the Adhiniyam in respect of
any transaction of sale or purchase of the specified
agricultural produce and no Court shall, in any suit or
proceedi ng arising out of any such transaction, allowin any
claimor counter claim any trade charges not so prescribed.
It also provides that such charges shall be collected from
the purchasers thereby barring the collection of such
charges from the producers of agricultural produce who are
ordinarily the sellers in a narket area. Sub-rule
719
(1) of Rule 79 of the Rules franed under the Adhiniyam
provides that as from the date notified by the  State
CGovernment no person shall, in"a Principal Mrket Yard or
Sub- Mar ket Yard, |evy, charge or realise, in respect of any
transaction of sale or purchase of the speci fied
agricultural produce any trade <charges, other than /those
specified by the Market Committee under sub-rule (2)
thereof, and sub-rule (2) of Rule 79 authorises the Market
Conmittee to make bye-| aws prescri bi ng t he maxi mim
conmi ssion that may be charged by a conmission agent or a
broker. Sub-rule (3) of Rule 79 reiterates that all trade
charges shall be payable by the purchaser. A conbined
readi ng of section 10 of the Adhiniyam Rule 79 of the Rules
made under the Adhiniyam and the bye-|laws nmade by the Market
Conmittee shows that a comni ssion agent cannot realize any
conmi ssion higher than what 1is prescribed by law .  The
conmi ssion chargeable by the conmi ssion agent is not a sum
which he has in his turn to pay to an authority either by
way of tax or by way of fee but is only a reward for the
services rendered by him W, therefore, reject the above
subm ssi on nmade on behal f of the appellant.

For the foregoing reasons, the appeal is allowed in
part. The inclusion of the market fees in the turnover of
purchases of the assessee for purposes of |levy of tax under
the Act is set aside. The assessing authority is directed to
nodi fy the order of assessnent in accordance wth this
decision. In the circunstances of the case, the parties
shal | bear their own costs.

N. V. K Appeal allowed in part.
720




