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Cl TATOR | NFO :
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RF 1976 SC1207 (55, 80)
ACT:
Constitution of India, Arts. 19(1) (f), 31(1), 32 --In-

fringenment of property rights by private individuals--Appli-
cation under Art.32 --Mintainability--Scope of Arts. . 19(1)
(f) and 31 (1).

HEADNOTE:

Article 19(1)(f) of the Constitution is clearly intended
to protect the freedomto acquire, hold and dispose of
property against State action other than in the legitimte
exercise of its power to regulate private rights in- the
public interest. Simlarly, article S1(1) provides a safe-
guard agai nst deprivation of property by the State except by
procedure established by |aw Violation of rights of
property by private individuals is not within the purview of
those articles.

A person whose rights of property are infringed by a
private individual nust therefore seek his renedy under/ the
ordinary |law and not by way of an application under article
32.

JUDGVENT:

ORIG@ NAL JURISDICTION: Petition No. 328 of 1951.Petition
under article 32 of the Constitution for issue of wits
in the nature of certiorari, prohibition and mandamnus. The

facts appear in the judgnent.
The petitioner in person.

C.K. Daphtary, Solicitor-General of India, (J. B.
Dadachanji, with him for the respondent.

1951. Decenmber 21. The Judgrment of the Court was
del i vered by

PATANJALI SASTRI.C.J.--This is a petition under article
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32 of the Constitution for the enforcenent of the petition-
er's fundanental rights under article 19 (1) (f) and article
31(1) alleged to have been violated by the Central Bank of
India Ltd., a company incorporated under the |Indian Conpa-
nies Act, 1882, and having its registered office at Bonbay,
(hereinafter referred to as "the Bank").

It appears that the petitioner held five shares in the
Share capital of the Bank which sold those shales to a
51
392
third party in purported exercise of its right of lien for
recovery of a debt due to it fromthe petitioner, and the
transfer was registered in the books of the Bank in the year
1937. The petitioner thereupon instituted a series of pro-
ceedings in the Hi gh Court at Bonbay on its original and
appel l ate jurisdiction challenging the validity of the said
sale and transfer. The | atest- of these proceedings was a
suit filed against the Bank in 1951 wherein the plaint was
rejected on 2nd March, 1951, under Oder 7, Rule 11 (d), of
the Code of Civil Procedure as barred by linmtation. The
petitioner now prays that all the adverse orders nade in the
previous proceedi ngs be quashed and the said Hi gh Court be
directed to have "the above suit set down to be heard as
undef ended and pronounce j udgment agai nst the respondent or
to make such orders as it thinks fit in relation to the said
suit". It may be nentioned here that though the aforesaid
order rejecting the petitioner’s plaint was appeal able, the
petitioner did not prefer an appeal on the sonmewhat extraor-
dinary ground that "the appeal if filed could not be heard
by the Judges of the said Court as all of them were disqual -
ified from hearing such appeal"” either because of their
interest in the Bank or because of their prejudice  against
hi m

We are of opinion that the petitioner has m sconceived
his remedy and the petition nust fail on a prelimnary
gr ound. Neither article 19 (1) (f) nor article 31 (1) on
its true construction was intended to prevent /w ongful
i ndividual acts or to provide protection against nerely
private conduct. Article 19 deals with the "right to  free-
donm and by clause (1) assures to the citizen certain funda-
nmental freedons including the freedom“to acquire, hold and
di spose of property" subject to the power of the State to
i npose restrictions on the exercise of such rights to the
extent and on the grounds nentioned in clauses (2) to (6).
The | anguage and structure of article 19 and its setting in
Part 111 of the Constitution clearly show that the article
was i ntended to protect those freedons against State action
other than in the legitimte exercise of its power to regu-
late private rights in the public interest,

393
Violation of rights of property by individuals is not within
the purview of the article.

The position is no better under article 31 (1). The
petitioner has wurged that clause (1) should be construed
apart from and i ndependently of the rest of the article and,
if so construed, its |language is w de enough to cover in-
fringenments of rights of property by private individuals.

He laid enphasis on the omission of the word "State" in
clause (1) while it was used in clause (2) of the same
article as well as in many other articles in Part |II11I.

Referring to entry No. 33 of the Union List, entry No. 36 of
the State List and entry No, 42 of the Concurrent List of
the Seventh Schedule to the Constitution, he also argued
that, while these entries read with article 246 enpowered
Parliament and the State Legislatures to make | aws regarding
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acquisition or requisitioning of property for the purposes
of the Union or the State as the case may be. no power was
conferred to make |aws regarding "deprivation of property"
by the State, so that the "deprivation" contenplated in
clause (1) could only be deprivation by individuals. Sub-
section (1) of section 299 of the Government of India Act,
1935, corresponding to clause (1) of article a 1 was, it was
pointed out, omitted in the draft article 19 (later nunbered
as article 81) which retained in a nodified form only the
provision contained in sub-section (2) of that section
relating to conpul sory acquisition of property for public
purposes. But, clause (1) was subsequently restored and
article was enacted inits present formas recomended in
Drafting Committee’'s Report and this, it was clained, showed
that clause (1) was intended to operate as a distinct provi-
sion apart fromclause (2). W see no force in any of these
ar gunent s.

In support of the argument that clause (1 ) should be
construed’ in- isolation fromthe rest of the article, the
petitioner “relied on certain observations of our |earned
brother Das in Chiranjit-Lal v. The Union of India (1),
where the view was expressed that clause (1)enunciated the
general principle that no person should be deprived
(1) [1950] S.C, R . 860.

394

of his property except by authority of law and | aid down no
condition for payment of conpensation, while clause (2)
dealt with deprivation of property brought about by acquisi-
tion or taking possession of it and required  payment of
conpensation. In other words, deprivation referred to in
clause(1l) nmust be taken to cover deprivation ot herw se
than by acquisition or requisitioning of property dealt with
in cl ause (2). We consider it~ unnecessary for the
purpose of the present petition to go into that question

Even assum ng that clause (1) has to be read and construed
apart fromclause (2), it is clear that it is a declaration
of the fundanmental right of private property in the sane
negative formin which article 21 declares the fundanenta

right tolife and liberty. There is no express reference to
the State in article 21. But could it be suggested on that
account that that article was intended to afford protection
to life and personal |iberty against violation by private
i ndividuals ? The words "except by procedure established by
| aw' plainly exclude such a suggestion. Sinmlarly, the words
"save by authority of law' in clause (1) of-article 31 show
that it is a prohibition of unauthorised governmental action
agai nst private property, as there can be no question of one
private individual being authorised by |aw to deprive anoth-
er of his property.

The argunent based on the entries in the Lists is
fallacious. It is not correct to suggest that, nerely be-
cause there is no entry in the Lists of the Seventh Schedul e
relating to "deprivation of property" as such, it is not
within the conpetence of the |legislatures in the country to
enact a |l aw authorising deprivation of property. Such a |law
could be made, for instance, under entry No. 1 of List I,
entry No. 1 of List Il or entry No. 1 of List III. Article
31 (1) itself contenplates a | aw being passed authorising
deprivation of the properties, and it is futile to deny the
exi stence of the requisite |legislative power.

Nor does the legislative history of the article | end any
support to the petitioner’s contention. Section 299
395
(1) of the Governnent of India Act, 1935, was never inter-
preted as prohibiting deprivation of property by private
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i ndi vi dual s. Its restoration, therefore, in the sane form
inarticle 31, after omission in the original draft article
19, <could lead to no inference in support c. of the peti-
tioner’s contention, which indeed proceeds on the fundamen-
tal msconception that article 19(1)(f) and article 31 (1),
which are great constitutional safeguards against State
aggression on private property, are directed against in-
fringenments by private individuals for which renedies should
be sought in the ordinary |aw.

In this viewit is unnecessary to deal wth certain
other objections to the maintainability of the petition
raised by the Solicitor-Ceneral on behalf of the Bank. The
petition is dismssed. W nake no order as to costs.

Petition dism ssed.
Agent for the respondent: Rajinder narain




