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ARI JI T PASAYAT, J.

Custons aut horities question correctness of the judgnent
rendered by the Custons Excise and Gold (Control) Appellate
Tri bunal , West Regional Bench at Munbai (hereinafter referred to
as the 'CEGAT' ) setting aside the order passed by the Comi ssioner
of Customs (Airport) confirm ng demand of duty and penalty.
Background facts in a nutshell are as foll ows:

Show cause notice was issued to the respondents all eging
shortage of gold and di anonds, capital goods and unaut horized
usage of capital goods. It is to be noted that the show cause
noti ce was issued on the basis of certain intelligence gathered
regarding infraction of various provisions of the Custons Act,
1962 (in short the "Act’) and Custons Rules, 1966 (in short the
"Rules’), the EXIM policy and violation of conditions of certain
Notifications on the basis of which the respondents had availed
benefits. The purported action was in ternms of Sections 111(d),
111(j), 11a(l), 111(o), 11i(m, 112 (a), 112(b), 113(d), 113(i),
114(i) and 114(A) of the Act. The prenises of the respondents
Ms. B.V. Jewels and Ms B.V. Star were searched. Both the units
were situated at plot No.55 of Santacruz El ectronics Export
Processing Zone (in short 'SEEPZ' ), Andheri East, Minbai. Oficers
of Customs visited the unit on 31.1.2000, recorded statements of
the Accounts Manager and stock taking was done. Verification
continued for several days. Partner Suresh Mehta joined the
verification on 3.2.2000. After conpleting verification it was
found that there was | arge scal e evasion of duty, shortage of
stocks of certain items while excess stock was found in respect of
sonme other itens. Additionally, it was found that there was
shortage of capital goods and unauthorized usage of capital goods.
The unaccount ed di anonds, and capital goods were seized and show
cause notice was issued granting opportunity to the respondents to
have their say in the matter. The Comm ssioner considered the
show cause reply and after considering the naterials brought on
record by departnmental authorities and the reply furnished by the
respondents, passed the order to the follow ng effect:

(1) The demand of duty of Rs.2,57,90,900/- under the proviso
to Section 28(2) of the Act on Ms B.V. Star was

confirmed. A simlar anpunt was inposed as penalty under

Section 114(A) of the Act.

(2) 8604.5 gnms. of gold and 844.16 cts. of dianonds val ued at
Rs. 62, 86,823/- and capital goods of Rs.58,58,696/- were
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held to be liable for confiscation under Sections 111(d),
111(j), 111(o) of the Act.

(3) Confiscation of capital goods under seizure valued at
Rs. 1,06,37,742/- found in the premises of Ms B.V. Jewels
along with notors, hand pieces and carbon brushes val ued
at Rs. 36,70, 765/- under the aforesaid provisions were
directed to be confiscated. However, Ms B.V. Star was
given an option to clear the goods on demand of fine of
Rs. 15, 00,000/- in lieu of confiscation in terns of
Section 125(1) of the Act. It was clarified that the fine
in lieu of confiscation was to be in addition to any duty
payabl e in respect of such goods as prescribed under
Section 125(2) of the Act.

(4) Penalty of Rs.12,00,000/- was inposed on Ms B.V. Star
under Section 112(a).

(5) The demand of duty of Rs.12,94,12,122/- under the proviso
to Section 28 (2) of the Act on Ms B.V. Jewels was

confirmed. Simlar anpbunt was inposed as penalty in terns

of Section 114(A) of the Act.

(6) It was held that 73730 cts. of dianmpbnds val ued at
Rs. 26, 29, 54, 490/ - and capital goods found nissing val ued
at Rs.58,54,698/- were liable for confiscation under
Sections 111(d), 111(j) and 111(o) of the Act. It was
noti ced that these itens were not available for
confiscation. 23 pieces of high value dianonds val ued at
Rs. 39, 63, 286/ - under the aforesaid provisions were
directed for confiscation

(7) Br oken di anonds val ued at Rs. 6,91, 139/- under  Sections
111(o) and 119 of the Act was al so-directed for

confiscation. The redenption of seized goods on paynent

of fine of Rs.70,000/- was allowed.

(8) Confiscation of dianonds and di anond studded in semi-
finished gold jewellery valued at Rs.4,03,72,667/- al ong
with inseparabl e gold weighing 6423. 32 gns. valued at

Rs. 26,81, 736/- were directed to be confi scated.

Redenpti on fine of Rs.43,00,000/- was fixed. Unaccounted

di ambnds val ued at Rs. 27,00, 76, 393/- was held to be

liable for confiscation but it was observed that these

were not avail able for confiscation

(9) Penalty of Rs.5 crores was inposed on Ms B.V. Jewels
under Section 112(a) and 114(i) of the Act.

(10) Penalty of Rs. 10, 00, 000/- was inposed each on M. Suresh
Mehta and M. Suken Mehta.

(11) Penalty of Rs.2,00,000/- was inposed on Ms. Saroj Mehta,
M's. Sapna Mehta, Shivani Mehta, M. B.V. Shah, M.
Raj esh B. Shah and M. Bharat S. Shah.

(12) Penalty of Rs.1,00,000/- was inmposed on M. Vijay Shah

The order of the Conm ssioner was questioned in appeal before
CEGAT whi ch by the inpugned judgnment set aside the sanme hol di ng
that the accusations were not established. The shortage or excess
as clained were not substantiated and various departnenta
notifications were not properly construed by the Conmi ssioner
The order of the CEGAT is challenged in these appeals.
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Lear ned seni or counsel appearing for the appellant submtted
that the show cause notice el aborately detailed the various
i nfractions. The Conm ssi oner anal ysed the materials collected in
t he background of the show cause reply furnished by the
respondents and cane to hold that the accusati ons were
establ i shed. Accordingly, the directions as noted above were
given. Unfortunately, the CEGAT did not examine the materials in
their proper perspective. By abrupt conclusions wthout any
material to support them and/or w thout indicating reasons the
concl usi ons of the Conmi ssioner were nullified. The judgnment which
is the result of perfunctory manner of disposal by the CEGAT needs
to be set aside and the order of the Conm ssioner deserves to be
restored.

Learned counsel for the respondents on the other hand
submtted that the Conmi ssioner had not anal ysed the show cause
reply, had acted on nere surm ses and conjectures w thout keeping
in view the applicabl e provisions and the notifications and had
confirmed the demands proposed in terns of the show cause notice.
According to him the CEGAT had analysed the issues in great
detail and arrived at the correct concl usions.

The various infractions for which duty and/or penalty were
i nposed whi ch were highlighted by the Custons Authorities are
essentially as follows:

In respect. of Ms B.V. Star the allegations and | evies were
as follows:

(1) Levy of duty on gold shortage of 8604.5 gns. valued at
Rs. 34, 66,889/ -. The duty conponent is Rs.23,65,652/-.
(2) Duty on shortage of 844.16 cts. of dianpbnds val ued at

Rs. 26, 92,014/ -, the duty conponent on whi ch was

Rs. 11, 84, 372/ -.

(3) Duty levied on m ssing capital goods which were inported
duty free the value of which was Rs.2,22,48,876/-. This
essentially related to three itens i.e. (i) duty on

capi tal goods valued at Rs.1,06,37,742/- which were

inmported by Ms B.V. Star were found to be inillega
possessi on and usage of Ms B.V. Jewels; (ii) capita

goods val ued at Rs.58,58,696/- which were not found in

the unit; and (iii) un-installed notors, hand pieces and
brushes valued at Rs.36,70,675/- for violation of the
notification No.196/87.

(4) Penalty of Rs.12 | akhs inposed under Section 112(a) of
the Act.

So far as issues relating to Ms B.V. Jewels are concerned, they
are as follows:

(1) Duty on shortage of 73730 cts. of dianponds val ued at Rs.
26, 29, 54,490/ -, the duty on which payabl e was
Rs. 12, 54, 80, 309/ -.

(2) Br oken di anonds of 1607.3 carats valued at Rs.6,91,139/-.
(3) Confiscation of high val ue di anonds val ued at

Rs. 39, 63, 286/ -.

(4) Duty on unaccounted capital goods of Rs.58,54,698/-.

(5) Confiscation of 10631.39 carats of dianbonds val ued at

Rs. 4,03,72,667/- that were unaccounted along wth

6423. 32 gns. of gold.

(6) Confi scati on of unaccounted di amonds exported during
1998-99, 1999-2000 val ued at Rs. 27,00, 76, 393/ -.

At this juncture, it would be necessary to note a few factua
aspects.
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The partners of Ms B.V. Star and Ms. B.V. Jewels are the sane
except that Ms B.V. Jewels had an additional partner i.e. M.
Vijay Shah. Both the firns are gens and jewellery units set up in
SEEPZ and engaged in the nmanufacture and export of studded gold
jewel lery. Oiginally B.V. Star was allotted a plot No.55 in the
Zone where they had constructed a building having four floors. In
1995 a request was nade by B/s B.V. Star to the Devel opnent

Comm ssioner to permit Ms B.V. Jewels to shift their factory from
Gala to operate fromlst and 3rd floor of Ms B.V. Star’s
bui | di ng. Same was permitted. Accordingly, Ms B.V. Star operated
fromthe 2nd and 4th floors while Ms B.V. Jewels operated fromthe
other two floors. During stock taking, as noted above, the
Accounts Manager, Shri Ranmesh lyer infornmed the depart nent
officials that partners M. Suresh Mehta and M. Suken Mehta had
kept sone di anonds separately. On 3.2.2000, Suresh Mehta produced
3861. 65 carats of dianonds the wval ue of which varied between $40
to 50 per carat. By letter dated 3.2.2000 the physical stock of
gol d and di anbnds as per the inventory sheet prepared by the
departnental authorities was confirned. It was specifically stated
that there was no separate stock of gold and di anonds of Ms B. V.
Star as it was included in the stock of Ms B.V. Jewels. The

sei zed stock of dianmond and gold were reval ued by an apprai ser

The concl usi ons of the Conm ssioner and the Tribunal need to
be not ed.

First the case of Ms B.V. Star is dealt with. The issues
and seriatimare as foll ows:

(a) Duty on gold shortage of 8604.5 grans valued at Rs.34,66,889 is
Rs. 23, 65, 652

(b) Duty on shortage of 844.16 cts. of dianmponds val ued at
Rs. 26,92,014 is Rs. 11, 84,372

As regards gold and di anond, Commi ssioner observed that the
unit’s claimthat their stock was m xed up with that of Ms. B.V.
Jewel s was not accepted as there is no provision available in
Custom Notification or EXIM Policy whereby two units can have
joint stock of exenpted material. Custons Notification 177/1994-
Cus at Para 7 (i) stipulates the goods inmported by a unit in EPZ
can be transferred to other unit only with the prior permssion of
Asstt. Comm ssioner of Custons of the Zone, which has not been
done. Dianponds are restricted for inport and inport wthout
licence allowed only to EPZ unit under EXIM Policy and as per Para
9. 10 of Handbook of Procedures, goods are to be inported into
units’ prem ses. Transfer of goods so inmported, to any other unit
is in violation of EXIM Policy and Custom Notification. The claim
that the stock of gold, dianonds of Ms. B.V. Star is available
with Ms. B.V. Jewels was not accepted as detail ed stock position
of Ms. B.V. Jewels indicated total shortage of 202 grans of gold
wi t hout considering stock of Ms. B.V. Star. Hence, Conmmi ssioner
confirmed the customduty on gold and di anonds, which were found
short.

CEGAT held that no stock taking report was prepared by
departnment and have accepted the unit’s contention that while
stock taking, department nixed up all stock of dianond and gold
and that for working out excess or shortage, the stock position
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of both units have to be conpared together. CEGAT further stated
that the expected recovery of 6812.36 granms of gold is not rea
recovery and if percentage of recovery changes slightly, the
figure 6812.36 may be twice or thrice and if both stocks are
taken together, alleged shortage of 8604.50 grans of gold in
respect of Ms B.V. Star will not exist as total recovery will be
much nore.

In respect of dianonds, CEGAT observed that while taking
stock, stock of both the units are mixed and the stock position
of both units are considered with physical records, there would
be shortage of 73 carats and observed to be nmargi nal difference
si nce commencenent of the units. CEGAT observed that Commi ssioner
has not dealt with this issue as departnent did not raise denmand
on physical shortage of “di anobnds found in respect of Ms B. V.
Jewel s.

) Duty foregone on mi'ssing capital goods which were inported
duty free by Ms B.V. Star valued at Rs.2, 22,48, 876/ -

(i) Duty on Capital ‘goods value at Rs.1, 06, 37,742/ -
inmported by Ms B.V. Star illegally under possession and
usage of Ms B.V. Jewels.

The Conmi ssioner observed that as per records and as
confirmed by letter of Estate manager dealing with allocation of
space in SEEPZ dated 17.2.2000, the area allotted to Ms B. V.
Jewels is Ist and 3rd floor and to Ms B.V. Star is 2nd and 4th
floor of a self built factory constructed by Ms B.V. Star. The
unit’s argunment of having applied for perm ssion obtaining ora
perm ssion was di scussed and rejected. It was observed that the
20 machines with accessories were found installed in prenises
allotted to Ms B.V. Jewels and were in exclusive use of Ms B. V.
Jewel s. The Admi nistrative officer of SEEPZ vide note dated
11.5.2000 had clarified that the capital goods limt of Ms B.V.
Jewel s had already been utilized and they were not entitled for
duty free inmport or procurenment of capital goods by way of inter
unit transfer. Accordingly, the Conm ssioner observed that there
was a deliberate attenpt of diversion of capital goods inported by
Ms B.V. Star to Ms B.V. Jewels, as the stipul ated pernission for
such inter unit transfer to be obtai ned from Devel oprment
Conmi ssi oner under para 9.16 (b) of EXIM Policy, from Asstt.
Conmi ssi oner of Customs vide Para 7(i) of Notification 177/94
Customs, had not been obtai ned by any of these units. The unit’s
argunent of working as one unit being sister concerns was
rejected, as vide Para 9.37 (x) of Handbook of Procedures of EXIM
policy. Units need to obtain specific perm ssion from Devel opnent
Conmi ssi oner for nerger.

CEGAT observed that the appellants have answered a CRA

objection in 1997 stating that Ms B.V. Star spared their
Machinery to Ms B.V. Jewels for effecting exports, and the
department cl osed the CRA objection. Thus not only were they aware
that Ms B.V. Star’s Machinery was used by Ms B.V. Jewels in the
same Zone, but also were satisfied with the reply. Thus it is
not a case of transfer of machinery to Ms B.V. Jewels, but use of
machi nery by Ms B.V. Jewels for manufacture of jewellery for
exports. Condition No 4 of Notification No.177/94 required

i mporter to execute a bond binding hinself to bring such goods
into his unit and use themw thin the zone for the purpose
specified in the notification. Thus the said goods were brought
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into their units and those were used within the same zone for the
purpose of export. Further inporter has to satisfy the

Devel opnent Conm ssi oner that the goods so inported have been used
for that purpose. Notification No.177/94 Cus. gets violated only
if goods are to be transferred to another unit in the same zone.
In this case there is no transfer to another unit but use of
machinery by Ms B.V. Star for nanufacture of jewellery for Ms
B.V. Jewels with the know edge of departnent. Therefore question
of perm ssion of Assistant Conm ssioner does not arise.

(ii) Confi scation of “Capital goods valued at Rs.58, 58, 696/ -
whi ch are not found in the unit.

Conmi ssi-oner noted that Ms B.V. Star had worked for a brief
period of ‘15 days or so where they exported only five consignnents
during 6.5.1997 to 14.5.1997 and quantum of jewellery produced is
observed to be negligible, conpared to quantum of capital goods
i mported by the unit. Capital goods worth Rs. 58,58, 696/- were not
accounted for in the unit, and it cannot be considered as
consunmed/ worn out considering a negligible export effected. It was
accordingly held that the duty foregone at the tine of clearance
i s payabl e.

CEGAT observed that Notification No.196/87 Cus. Condition
xiv (b) (i) required inporter topay duty on consumabl e goods if
not used in connection with the manufacture of the jewellery in
the same zone. Since goods have been used in the sane zone and
there is no condition that the goods should be used by the sane
unit, there is no violation of condition of Notification

(iii) Confiscation of un-installed notors/brushes/hand
pi eces valued at Rs. 36,70,675/- for violation of
Notification 196/87 Cus.

Comm ssi oner found that 238 pieces of Bench Mdtor, 79 hand
pi eces, 500 carbon brushes were found in original packages having
remai ned unused and uninstalled for a period over six and half
years violating condition xiv(b)(i) contained in Notification
196/ 87 Cus., which stipulated that the equi pnent had to be
installed and used within a period of 1 year fromthe date of
i mportati on.

CEGAT observed that condition xiv(b)(i) to Notification

196/ 87 as held by Commi ssioner is not applicable, but the
condition xiv (b) (ii) is applicable, which permits retention of
such goods within the zone in connection with the pronotion of
export of gens and jewellery. The condition of retaining the
goods within the said zone for purpose of export is satisfied.
There is no violation of the Notification and therefore denmand of
duty and confiscation of goods is not sustainable.

(d) | mposition of Penalty

The conmi ssioner confirmed duty of Rs.2,57,90,900/- and
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i nposed equi val ent penalty apart from confiscating capital goods
installed in the premises of Ms. B.V. Jewels with an option to
redeem the sane on paynent of fine of Rs. 15,00, 000/-.

CEGAT observed that as there was no shifting or transfer,
these goods were lying in plot No.55 only which is repeatedly
accepted as address for both units, and were not renoved and use
of machinery by Ms B.V. Jewels was for purpose of nanufacture.
Section 111(d)(j) & (o) invoked by Comm ssioner has not been
vi ol ated, and hence confiscation, inposition of redenption fine
and demand of duty are not warranted.

So far as MS. B.V. JEVELS is concerned, the issues are as
fol |l ows:

(a) Duty on shortage of 73,730 & of dianonds valued at Rs.
26, 29, 54,490/ - Duty of Rs. 12,54, 80, 309/ -.

Conmi ssi oner observed that Custom Notification 177/94

Cus; Stipulates that the inporter to dispose the di anonds
in a manner as specified in EXIM Policy as well as in the
Notification. Para 8.29 of the EXIMPolicy stipulates that
the Exporter is required to achieve an additional value
addition of 5% over the inported value of cut and polished
di anonds. Para 8.34 of Hand book of Procedure of Exim
Policy stipulates that the invoice presented to the Custons
has to contain description of item purity, Wight of gold,
wast age cl ai med thereof and the total weight including
wastage. Similarly in the case of studded jewellery, apart
from above details of precious nmetal, the Exporter has also
to indicate weight and the value of the dianonds. Para

8. 35 of Handbook stipulates that the exports shall be

al  owed by Custons Authorities provided endorsenents made
on Shipping Bill and Invoice are correct and val ue addition
achieved is not bel ow the mninum prescribed limt. "It was
observed that as all details cannot be brought on the same
I nvoi ce, Public Notice 20/96 contenpl ated that the
Exporters shall file 'Value Addition Statenent’. Para 9.10
(d) of Handbook stipulates that the dianonds are to be
utilized within a period of two years fromthe date of

i mport, and remraining unutilized di anonds thereafter would
become dutiable. Hence the inporters have to maintain the
record of consunption Bill of Entry wi se, and the details
of Bill of Entry are to be shown in Export docunents so as
to show consunption within prescribed tinme. Even the Bond
executed with Custons is debited and credited based on

i mport and export, and therefore inport content in export
consi gnnent has to be known, for which inmport value of the
di anonds studded in the jewellery exported has to be

f ur ni shed.

As regards Par 8.78 B of Handbook, Conmi ssioner

observed that there is no anendnent made with reference of
Para 8.34, 8.35 of handbook and 8.29 of EXIM Policy while
introducing this new Para. Therefore even with the new
provi sion the requirement of furnishing the inport val ue of
the dianmonds in an Export consignment cannot be di spensed
with. The Conmi ssioner did not accept the argunent, that
accounting of diamonds is not required to be done val ue

Wi se, observing that the dianonds are inported wi th val ue
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ranging from25 US $ per carat to 3500 US$ per carat and
one cannot equate all such dianonds. In nany cases of

i mport effected by the Unit, the difference in rate per
carat with reference to various |lots of dianonds in single
invoice, is varying only in fraction of a dollar, and
argunent of the unit about having variation in prices up to
30% within the dianonds of the same |ot after assortnent,
was not accepted. Conmi ssioner relied on a specific Bil

of Entry No. 2977 cited by the unit, and brought out that
the difference within the lots of sinilar range of

di anonds is only a fraction of a dollar and rejected the
unit’s arguments that the dianmponds inported at the rate of
50 US dol |l ar per carat can have rate varying fromUS $ 35
to 65. As an exanpl e Conmi ssioner observed that against
1894 carats of dianonds valued at 75 US $ per carat
imported by the unit, the unit exported 29931 carats of

di anonds at this rate, whereby there was no account for
28037 carats and no expl anation was provided by the unit.
Based on above nethod of verification of stock tota
shortage of 73,730 carats of -di anonds val ued at

Rs. 26, 29,54, 490/ - was confirnmed and duty dermanded.

CEGAT observed t hat whenever dianmond is val ued,
different people will give different val ues and variation
may be large and that' is why val ue of dianbnds declared in
the Val ue Addition Statement can never be the same as
declared in the Bills of Entry and declaration of Bill of
Entry nunber in ’'Value Addition Statement’ is based only on
approxi mati on. As no method of co-relating or accounting of
i nported dianonds is specifically provided in the exenption
notification or in EXIM Policy, on representation from Gem
and Jewel | ery Export Council, Para 8.78 B was introduced in
EXIM Policy on 1.4.2000 prescribing the nethod of co-
relation with reference to total quantity of inmports and
exports. It was specifically provided that under no
circunstances co-relation will be done consi gnnent wi se.

CEGAT referred the observation of Commi ssioner that
al t hough the anendnent was nade effective after the
detection of the case, nethod adopted for cross checking
proper accounting of dianbnds by the investigation does not
mlitate agai nst the anendnent. Conm ssioner by agreeing
that the amendnment of Para 8.78 B is applicable to the
facts of the case, nethod adopted by the departnent for
co-relation was to be as per this para. Findings of the
Conmi ssi oner are not correct, as shortage of dianonds and
duty denmanded is worked out by co-relating individual Bills
of Entry and wherever exact weight has not tallied
department has consi dered the shortage of dianonds and
denmanded differential duty and that no denmand of Custons
duty is made in the show cause notice on physical shortage
with reference to total quantity of exports and inports.
Unit’s contention that dianonds after m xing and sorting
cannot be co-related with individual Bill of entry and
jewel lery is nade, was accepted. Shipping Bill was filed
along with Value Addition Statenent, and the val ue of
di anonds indicated therein may not tally with rates
mentioned in the Bills of Entry and therefore only Bills of
Entry nunmbers show ng val ues of inported di anonds cl osest
to val ue of dianonds used in export jewellery were
indicated in the relevant colums of 'Value Addition
Statenment’. CEGAT held that the demand of duty on 73730
carats of dianonds found short was unsustai nable and set
asi de the sane.
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CEGAT observed that the all eged shortages have arisen
due to wrong net hod of co-relation and are inmagi nary
shortages. In physical term shortage/ excess by wei ght of
di anonds is insignificant. This fact stands conpounded by
faulty docunentati on of search as there is no Panchanama
and sonme data given by an enpl oyee was adopted. There is
no adm ssion of shortage by appellant and no incrimnating
docunents have been recovered, therefore, the shortage is
deened and based on | ack of co-relation of value/cartage of
di anonds.

(b) Confiscation of “broken di anonds of 1607.3 carats of val ue
Rs. 6,91, 139/ -

Conmi ssioner rejected the unit’s claimto consider
1607. 30 carats of broken di anonds produced by Shri Suresh
Mehta on 07.02:2000 on the ground that the stock taking of
the unit was first conducted on 31.01.2000 and Shri Suresh
Mehta who was in New York cane to SEEPZ specifically to
explain the stock and after his arrival in SEEPZ on
03. 02. 2000, he produced 3861. 65 carats of dianonds val ued
between 42 to 50 US $ per carat from his personal cupboard,
whi ch al so was taken into account for stock taking and
stock taking was concl uded on 03.02:2000. Shri. Suresh
Mehta confirmed in witing that the stocks found are as per
i nventory prepared by the Custons staff and counter signed
by his enpl oyees. Thereafter as Shri Suresh Mehta
requested for valuation of dianbnds by an expert, the
stock was kept in the safe of the unit and seal ed by
Custons officials, and valuation was done on 07.02.2000.
The unit never indicated that they had any further stock of
di anonds in stock, in their several letters between
03.02.2000 to 07.02.2000. 1In the(EPZ, there is no physica
control of goods by custons and all controls are accounts
based, and it is for the unit to produce naterial avail abl e
for verification at the tine of stock taking, and
producti on of any exenpt material after five days of
concl usi on of stock taking has no rel evance, as prem ses or
the persons working in the unit were not under the contro
of the departnment. Records do not indicate the unit to
have so nuch broken di anonds, as between 01.10.1999 to
31.01. 2000 quantity of dianpnds that were broken for the
pur pose of manufacturing was only 110.57 carats, as
indicated in Annexure 5 of Show Cause Notice. This
quantity, added to earlier reported stock of broken
di anonds, anounted to total stock of broken di anonds as
750.31 carats only, and the unit did not explain how they
coul d have the additional stock of 856.72 carats of broken
di anonds in their possession.

CEGAT observed that entire SEEPZ is a custons bonded
area, which is under the joint control of Custons and
Devel opnent Conmi ssioner and exit or entry of vehicles and
persons is restricted through the nain gate and subject to
security check. In fact all the physical stock avail able
was only produced comencing from1.2.2000. It accepted the
contention of appellants before it that there is nothing
l'i ke broken di anbnds and even such diamonds will continue
to be utilized depending on the requirenent of the
particul ar purchase order and only when such broken pieces
cannot be utilized for any purchase order they are
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consi dered as broken di anonds and entered in the register.
Though Conmi ssi oner accepted the physical stock as
legitimate stock, he proceeded to confiscate the entire

br oken di anonds. CEGAT set aside the demand based on above
concl usi on.

Confiscation of Hi gh Val ue dianbnds val ued at Rs.
39, 63, 286/ -

On 07.02.2000, 27 seven pieces of high value di anonds
of which 23 pieces were in blister packing acconpani ed by
certificate issued by European Genol ogical |aboratory and 4
pi eces were in |oose condition. It was clained by the
assessee to have been | egally inported stock which were
produced by the unit. Comm ssi.oner observed that, in case
of three Bills of Entry, the certificate nunbers of
di anonds do not tally with the nunbers nentioned in the
i mport invoices. ~In case of seven other dianonds, they
were inmported with certificate Nunbers of Genol ogica
Institute of America, whereas the certificates produced
were of European Genologi cal Laboratory. Seven di anonds
imported vide Bill of Entry No. 7602 dated 12.10.1998 were
neither exported nor found in stock. Sanme was in case of
03 heart shaped dianonds, inported vide Bill of Entry No.
3809 dated 22.01.1999. Conmi ssioner did not -agree with
unit’s claimabout certain quantity of di anonds agai nst a
particul ar invoice, ‘as the invoice had endorsenent of
certificate nunber for seven di anonds whereas for others,
no nunber was nentioned. Caimthat though invoice does
not mention invoice nunber, dianbnds were having
certificate nunbers. It was observed that, a supplier wll
not supply some certified dianmonds nentioning certificate
nunber only in respect of sone dianonds and supply ot her
di anonds in the same consi gnment w thout indicating
certificate nunber. The Conm ssioner confiscated the 23
hi gh val ue di anonds val ued at 39,63,286/-, as the unit was
not able to prove beyond doubt that these di anonds were
imported legally. Inport details of dianmonds furnished
were not found to be in order and certificate nunbers of
the said di anonds were not found nentioned in the inport
docunents. As dianonds were found to be in origina
packi ng of foreign origin and no docunentary proof for
| egal inport were produced, the goods were held Iiable for
confi scati on.

CEGAT observed that wei ght and description of the
di anonds tallies with that of invoice. Seizure and
confiscation was not justified because supplier issued
i nvoice. Certificates are issued by anot her agency and
supplier in all cases may not indicate the certificate
nunbers on the invoices and packing list. In respect of
sone di anmonds, where the clarity was highlighted to be not
tal lying, CEGAT observed that there are different standards
for indicating the clarity as seen fromthe gradi ng given
in UK, USA For exanple VS is standard adopted in U K
where as VS1 and VS2 are adopted by CGenol ogical Institute
of Anerica and therefore it is not correct to say that the
clarity does not tally. Accordingly, it set aside the
confiscation of 23 pieces of H gh Value D anonds by
Conmi ssi oner
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(d) Duty on unaccounted capital goods of val ue Rs.58, 54, 698/ -

(duty of Rs. 39,31,813/-)

Conmi ssi oner found that goods val ued at Rs.
58, 34,698/- inported by Ms. B.V. Jewels was accepted by
the unit to have been sold to Ms. S.B.T. Internationa
Ltd., based on alleged oral perm ssion fromthe Devel opnent
Conmi ssi oner. The Devel opment Conmi ssioner vide letter
11. 05. 2000 confirmed that they neither received nor granted
any pernission for inter unit transfer cumsale or de-
bondi ng of capital goods by Ms. B.V. Jewels. Commi ssioner
rejected their argument about notification No. 196/87, that
duty is payabl e only on capital goods, which are not proved
to the satisfaction of custons to have been installed, or
ot herwi se 'used in the zone. Para 3 (ii) of Notification
No. 177/ 94, which rescinded notification No.196/87, clearly
stipul ates that anythi ng done under rescinded notification
shal | be deened to have been done under corresponding
provi sion of Notification No. 177/94. The notification
stipul ates perm ssion of custons for inter unit transfer or
sale. Para 110 of 'EXIM policy 1992-97 stipul ates that
i nported goods were permtted to be given only with the
speci fic perm ssion of Devel opnent Commi-ssioner. The unit
failed to satisfy both the above sai d provisions of Customns
Notification and EXIM Policy and duty forgone at the tine
of inport of such goods anbunting to Rs.39, 31, 813/- becane
payabl e.

CEGAT observed that Notification 196/87-CUS provides
that inporter has to pay on demand an anount equal to the
duty when capital goods are not proved to the satisfaction
to have been installed or otherw se used within the same
Zone. Since in this case capital goods were installed or
used within the same Zone, the Notification does not
pernmit the denmand of custons duty. CEGAT further observed
that in respect of notification 177/94-CUS, condition 4 of
para 1 required the inporter to execute a bond, to bring
the said goods to his unit and to be used within the said
Zone. As the goods had been brought into their unit and
goods were being used in the same Zone, the notification
does not permt demand of Custons duty so | ong as goods
remain within the said Zone and are used for the purpose of
exports.

(e) Confiscation of 10631.39 carats of dianonds val ued at
4,03,72,667/- that were unaccounted along with 6423. 32 of
gol d.

Conmi ssi oner observed the unit was in possession of
10631. 39 carats of dianonds for which no evidence of |ega
acqui sition existed or was produced. Part of dianonds was
clained to have been studded in jewellery in finished and
sem finished form The contention that no Panchanama was
drawn for seizure of such goods was fal se as the sane were
sei zed under Panchanama dated 26.02.2000, copy of which was
received by Ms. B.V. Jewels. There was | arge scal e export
of substituted di anonds and these di anonds al so woul d have
been exported in simlar fashion and these being un-
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aut hori sed goods brought in SEEPZ, a Custons Area, such
articles were liable for confiscation under Section 113 (d)
of Custons Act, 1962.

CEGAT observed that these di anonds were consi dered as
excess, because value given in respect of the quantity was
not tallying with Bills of Entry in possession of the
units. CEGAT accepted the unit’s subm ssion that val ue
taken in inventory sheets is different fromthe value taken
by the assessor, and as the entire stock was seized from
"work in progress" of ’'setting departnment’, 'quality
control departnment’ after sorting and m xing, these
di anonds lost their identity with reference to a particul ar
Bill of Entry and values indicated in ’valuation report’
may or may not tally with rate indicated in the Bill of
Entry. The excess quantity was observed as legitimtely
i nported and the confiscation was set aside.

(f) Confi scation of unaccounted di anonds exported during 1998-
99, 1999-2000 val ued at Rs. 27,00, 76, 393/ -.

Conmi ssi oner jobserved that Ms. B.V. Jewels exported
jewel l ery studded with di anonds val ued at Rs. 27,00, 76, 393/ -
for which no docunmentary evi dence about | egal possession
was produced. The correspondi ng-quantity of di anmonds were
found short in stock and exports effected using unaccounted
di anonds by m s-decl aring the source of procurenent was an
act to cover up un-authorised renmoval of duty free inported
di anonds from SEEPZ.

CEGAT observed that the co-relation, which was done
with each shipping bill and Bill of Entry, is not correct
and was set aside as above. It was concluded that since
net hod adopted was not correct, there was no unaccounted
stock of dianpbnds and hence question of confiscation does
not ari se.

We shall deal with the correctness of the conclusions of the
Conmi ssi oner vis-‘-vis those of CEGAT in respect of each issue
herei nafter.

So far as the shortage of gold and dianond is concerned, the
Comm ssioner found as a matter of fact on the basis of statements
recorded of enployees that the stock of Ms B.V. Star was mnixed up
with that of Ms B.V. Jewels. Custons Notification No.177/1994-Cus
clearly stipulates that goods inported by a unit in SEEPZ can be
transferred to another unit only with the prior perm ssion of the
concerned Assistant Conm ssioner of the Zone. The EXIM policy as
wel | as para 9.10 of Handbook of Procedures nakes the position
clear that goods are to be inported into the inporter unit’'s
prem ses. It was, therefore, not permssible for Ms B.V. Star to
claimthat the goods inported by it were mxed up with the stock
of Ms B.V. Jewels. CEGAT has proceeded on entirely erroneous
prem ses that it is the departnment which mxed up the stock in
wor ki ng out the excess or shortage. So far as the expected
recovery of 6812.36 grans of gold is concerned, |earned counse
for the respondents submitted that the position of expected
recovery as worked out by the departnent is artificial and
hypot hetical . There was no material brought on record to show that
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the expected recovery would be the actual. It is to be noticed as
submitted by | earned counsel for the appellant that the expected
recovery was worked out on the basis of the figures supplied by
the concerned respondents and the average has been worked out. It
is of relevance to note that the assessee’s enpl oyees who are
accustoned with the process of recovery have accepted the figure
wor ked out by the departnental authorities.

So far as the shortage of dianond is concerned, it is to be
noted that there was practically no manufacturing activity carried
out by Ms B.V. Star and, therefore, the question of any staff
bei ng there does not ari se.

Shortage of di anond was worked out at 844.16 carats. It is
to be noted that the mxing up of stock of two units is not
| egal | y permi ssible. CEGAT has recorded a very confused finding
that if the stock position of both the units varies there shall be
mar gi nal di fference, overlooking the fact that m xi ng was not done
by the departnent as concluded by it; but by the concerned
respondents. It was for themto explain the stock position. The
department _has worked out the details with reference to the
official records. It was for the concerned respondents-assessees
to reconcile the figures. To put it plainly what was required to
explain is as foll ows:

Opening stock as on 1.4.1998, receipts by way of inports are
to be added to it to work out the availability of stock from which
the outgoings were to be for exports, and the bal ance has to be
the stock as per the records. It has to tally with the physica
stock. If it does not tally, the concerned assessee has to explain
as to why the discrepancy arose. The departnent has worked out the
details on that basis. Therefore, the duty as | evied on the
shortage of gold and dianond was rightly worked out by the
Commi ssioner. CEGAT wi thout considering the factual position on
the basis of some abrupt conclusions which are al so not
supportable factually held that there is no discrepancy. The duty
as levied by the Comm ssioner on the shortage of gold and di anond
needs to be confirned, and we direct accordingly.

Next itemrelates to the mssing capital goods. In this case
the stand of both Ms B.V. Star and Ms B.V. Jewels was that the
capital goods inported duty free by Ms B.V. Star was installed in
the premises allotted to Ms B.V. Jewels and were in _exclusive use
of the latter. The Administrative O ficer of SEEPZ vide his letter
dated 11.5.2000 had clarified that the capital goods lLint of Ms
B.V. Jewel s had al ready been utilized and they were not entitled
to inmport any duty free capital goods. It was al so not pernissible
for it to procure capital goods by way of inter unit transfer.
Therefore, the diversion of capital goods inported by Ms B.V.

Star to Ms B.V. Jewels is clearly inpermssible.

CEGAT proceeded on the basis as if there is no transfer and
nmere usage and there is no violation. This is clearly contrary to
para 9.16 (b) of EXIMpolicy, in the absence of stipul ated
perm ssion and also in terns of condition No.7(i) of Notification
No. 177/ 94- Custons. Permissible transfer has to be in the node
noted at para 9.16 of EXIM policy which relates to inter unit
transfer. It is not that only in the case of transfer perm ssion
i s necessary. Usage al so woul d be covered because for duty free
import the pre-requisite is that it nust be used in the prem ses
of the unit. Notification 196/87-Custons nakes the position clear
The goods inported were to be used by the inported unit.
Permitting another unit to use it is clearly in violation of the
stipulations in the notification which clearly mandate use by the
i mported unit only, except with the requisite perm ssion
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stipulated which in the instant case was not there. Therefore, the
duty on capital goods inported by Ms B.V. Star and under
possessi on and usage of Ms B.V. Jewels as ordered by Conm ssi oner
needs confirmati on which we direct.

So far as the confiscation of capital goods val ued at
Rs. 58, 58,696/ - is concerned, the Conm ssioner found that Ms B.V.
Star had worked for a brief period of two weeks during the period
from6.5.1997 to 14.5.1997. Five consignnments were exported and
the quantum of jewellery produced was quite negligible conpared to
the quantum of capital goods inported by the unit. As laid in para
9.10(b) of the EXIMpolicy and in terns of para 7(i) of the
Notification 177/94-Cus dated 21.10.1994, the transfer from one
unit to another unit had to be preceded by perm ssion fromthe
Devel opnent Conm ssi oner and proper accounting in the registers
prescribed by the departnment. In the instant case neither Ms B. V.
Star nor Ms B.V. Jewel s had obtained any perm ssion from
Devel opment Commi ssi oner or the Assistant Conm ssioner (Custons).

Stand that both the units being sister concerns and pronoted
by sane partners and was practically using as one unit is clearly
unt enabl e. Even for nerger of two or nmore units in terns of para
9. 37(x) of Handbook of Procedures of EXI M policy 1997-2002,
speci fic perm ssion fromthe Devel opment' Conm ssioner is required
to be obtained. Prior to delegation of powers to the Devel opnent
Conmi ssi oner the powers were vested with the SEEPZ Board. As the
manuf acturing activity of Ms B.V. Star is admttedly negligible
it could not have held by CEGAT that the goods have been consuned
or worn out during manufacture of jewellery by Ms B.V. Star. As
the consunption and utilization of capital goods val ued at
Rs. 58, 58, 696/ - has not been properly accounted for and t hese goods
were found short while working out the details, the duty foregone
at the time of clearance of the goods'is clearly |eviable. The
confirmati on of demand by the Commissioner as was done is in
or der.

So far as the missing installed nmotors, brushes, hand pieces
are concerned, these were found to be in the original packings and
were cleared by bills of entry Nos. 3126 and 7382 dated 8.7.1993
and 19.6.1993 respectively. Evidently, the goods remai ned unused
and uninstalled for a period of six and a half years. According
to the Comm ssioner this was in clear violation of conditions
xiv(b) (i) of Notification 196/87-Cus dated 5.5.1987.

Learned counsel for the respondents submitted that in the
present case as rightly observed by CEGAT, condition xiv(b)(i) is
not applicable and it is a case where condition xiv(b)(ii) is
appl i cable. The CEGAT observed that retention of the goods w thin
the Zone in connection with the pronotion of export of gens and
jewel lery is perm ssible. For retaining the goods within the sane
zone a satisfaction is required to be recorded that the sanme was
for the purpose of export.

Clause xiv(b) inits entirety reads as follows:
"the inmporter shall pay, on demand, an
amount equal to the duty |eviable:

(b) on goods, other than capital goods
as are not proved to the satisfaction of the
Assi stant Coll ector of Custonms to have been:

(i) used in connection with the
manuf acture or packagi ng of gemand jewellery
within the said Zone for export out of India or
for the pronotion of export of such goods or
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re-exported within a period of one year from
the date of inportation thereof or within such
ext ended period as the Assistant Collector of
Custonms may, on being satisfied that there is
sufficient cause for not using themor for not
re-exporting themw thin the said period allow,

(ii) retained within the said Zone in
connection with the pronotion of exports of gem
and jewellery.

Undi sputedly, clause (b)(i) has not been conplied with
because the articles have not been used in connection with
manuf acture or packagi ng of gens and jewellery within the Zone for
export out of India or for the pronotion of export of such goods
or re-export. The time linmit of one year period is fixed.
According to | earned counsel for the respondents-assessees the
articles can be retained within the Zone in connection with the
pronotion of exports. The Assistant Collector of Custons has to be
satisfied that the retention of goods within the Zone was in
connection with the pronotion of exports of gemand jewellery. No
materi al was placed before the Commi ssioner though it was clearly
i ndicated in the show cause notice as to how the retention of the
goods was in connection with the pronotion of exports. On a bare
readi ng of the details of the goods in respect of which the denmand
was confirmed, goes to show that it has nothing to do with the
pronmoti on of exports of gemand jewellery. The vital requirenent
is that the retention should be in connection with "the pronotion
of exports". The burden | ay on the assessee to establish that the
condition was satisfied. No material whatsoever was placed before
the Conmmi ssioner to satisfy the requirenent. CEGAT was therefore
not justified in annulling the demand. The demand as confirned by
the Commi ssi oner stands revived.

So far as the working out of shortage/ excess are concerned
we shall deal with the case of Ms B.V. Star and Ms B.V. Jewels
t oget her.

The Departnental authorities placed reliance on clauses 8.34
and 8.35 of EXIM Policy Handbook to contend that the details
shoul d be as noted in the shipping bills and invoices in the
background of conditions of export.

Learned counsel for the assessees-respondents, however,
relied on para 8.78 B which reads as foll ows:

"8.78 B- For the purpose of nonitoring in
case of gemand jewellery units at the tine of
scrutiny at any point of tine the unit shall be
able to account for by way of fulfillnment of
export obligation and realization of prescribed
NFEP, the entire quantity of inmports as mi ght
have been nade by the units. The exporter shal
al so account for the total quantity of inports
by way of total quantity of exports and the
bal ance stocks including broken di anonds and
ot her gemstones. However at no point of tine
the unit shall be required to co-relate every
export consignment with the corresponding
i mport consi gnment . "

Paras 8.34 and 8.35 operate in a field different from para
8.78 B. The exercise to be undertaken so far as the requirenents
of 8.78 B are concerned, relate to a stage when the exporter is
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required to account for the total quantity of inports and the
conparison has to be nmade with total quantity of exports and the
bal ance stock including broken di anonds and ot her genstones.

Par agraphs 8.34 and 8.35 operated at the time of export when
the bills have to be verified in the prescribed manner. That is a
stage different fromone contenplated in para 8.78 B

Paras 8.34 and 8.35 read as foll ows:

"8.34- At the time of export of jewellery, the
shipping bill and the invoice presented to the
custons authorities shall contain the
description of the item its purity, weight of
gol d/ sil ver/pl ati num content, wastage cl ai ned
thereon, total weight of gold/silver/platinum
content plus wastage clainmed and its equival ent
quantity in terms of 0.995/0.999 fineness for
gold/silver and interns of 0.9999 fineness for
platinum'and its val ue, fob value of exports and
val ue addition achieved. |f the purity of

gol d/silver/platinumused is the sane in respect
of all or sone of the itens nmade out from each
of these netals for export, the exporter may
give the total weight of gold/silver/platinum
and other details of 'such simlar items which
are of the same purity. In case of studded
items, the shipping bill shall also contain the
description, weight and val ue of the

preci ous/ sem - preci ous st ones/di anonds/ pearl s
used in manufacture, and the weight/val ue of any
ot her precious netal used for alloying the

gol d/ si | ver.

8. 35-The exports shall be allowed by the custons
authorities provided the endorsenment made on the
shipping bill and the invoice are/correct and
the val ue addition achieved is not below the

m ni mum prescribed in the policy".

The Departmental authorities have adopted the view that the
wor ki ng out of the details are to be done in terns of paras 834
and 8.35 and not in the line of 8.78 B. That is clearly erroneous.

As the stages of adopting provisions referred to above stand
on a different footing the rel evant provisions have to be applied
at the stages they are intended to be applied. The Commi ssioner
seens to have not taken note of para 8.78 B. However, the
respondents have the obligation to otherw se reconcile the stock.
They cannot claimimunity fromverification of stocks and its
obligation for reconciliation of differences, if any. | By way of
illustration it may be indicated that Manufacture and O her
Operations in Warehouses Regul ations 1966 throws beacon light in
this regard, nore particularly Regulations 9 & 10 thereof. Power
of the departnmental authorities to verify the records to find out
whet her inports and exports have been properly recorded cannot be
deni ed. Such verification shall not be only for the purpose of
finding out the conpliance of paragraphs 8.34 and 8.35 and 8.78 B
but the sane shall be to test the correctness of the accounts
mai nt ai ned. Therefore, it would be appropriate to direct the CEGAT
to work out the details so far as the all eged shortage of 73,730
carats of dianonds valued at Rs. 26, 29, 54,490 are concer ned.

We may note that in the case of high val ue di anonds
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undi sputedly certain dianonds along with connected records were
produced by partner Suresh Mehta sonme days after the verification
started. According to the departnent the production of such

val uable articles at a later point of tinme clearly shows that an
attenpt has been nade to substitute the actual dianonds with itens
whi ch were not covered by the inmport documents. Simlar is the
position relating to confiscation of 10631.39 carats of dianonds
and al | eged unaccounted gol d and di anonds.

The Tribunal shall pernmit the respondents-assessees to

produce the original records which shall be verified by it.
Definite stand of the departnent as to how there are suppressions
resulting in either excess or shortage of gold shall be

consi dered. CEGAT shall consider the basic features to work out
the details and find out whether there is any excess or shortage
as alleged by the departnental authorities. If after considering
the expl anati on of ‘the respondents-assessees and that of the
departmental authorities already on record it finds that the plea
of the concerned assesses, is w thout substance it shall work out
the suppression, -if any, and the duty payabl e. The quantum of
penalty woul d be equal to the sum of ‘duty leviable in terns of
confirmati on of Comm ssioner’s order as done by us supra. The
penalty to that extent stands confirned. The bal ance of penalty,
i f any, woul d depend upon re-exam nation by CEGAT as directed
supra.

Respondents al so urged before us that the denmands raised

were clearly barred by limtation and though the plea of
[imtation was specifically raised the sane was not considered by
the Conmi ssioner and since the CEGAT accepted the plea of the
respondents on nerits it did not refer to that plea.

We find that reference was nade by departnental authorities

to the proviso appended to sub-section (2) of Section 28 of the
Act. No plea about its non-applicability was taken in the grounds
of appeal before the CEGAT and though it was vehenmently urged that
the point was specifically taken before the Tribunal, we find no
mention thereof in the CEGAT' s order. The matter can be | ooked at
fromanother angle. If, in reality, the CEGAT found that the
action taken by the departnmental authorities was beyond the period
of limtation, it could have disposed of the appeals before it
only on that ground wi thout exam ning the merits. On the contrary,
in the absence of any specific plea in the grounds of ‘appeal, the
poi nt does not seemto have been urged before the CEGAT,
particularly, in view of the consideration of the nerits and non-
consi deration of the question of limtation. That being so we find
no substance in the plea of |earned counsel for the respondent’s
that the action taken by authorities was beyond the period of
limtation. Even otherw se, the proviso to sub-section (2) of
Section 28 is clearly applicable as the materials clearly indicate
non |l evy and short |evy on account of ms-representation of facts
by the respondents.

The appeals are allowed to the extent indicated. There will
be no order as to costs.




