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PETI TI ONER
S. P. E. MADRAS

Vs.

RESPONDENT:
K. V. SUNDARAVELU

DATE OF JUDGVENTO08/03/1978

BENCH

SHI NGAL, P.N

BENCH

SHI NGAL, P. N

FAZALALI, SYED MJRTAZA

Cl TATI ON:
1978 AIR 1017 1978 SCR (3) 460
1978 SCC (2) 514

ACT:

Crimnal Procedure Code (Act V), 1898, Section 215-Committa
orders can be quashed by the H gh Court only on a point of
law, Limtation for taking cognizance of offence-Evidence
Act (Act 1), 1872, Sections 40 to 44, relevancy of previous
j udgrent .

HEADNOTE:

The respondent who was charged of offences under  sections
420, 471 read with section 466 |ndi an Penal” Code and Section
132 of Customs Act was conmitted to the Court of Sessions.
The offence related to alleged tanpering with seals affixed
by the Textile Inspector on the bales containing handl oom
fabric known as "Bl eeding Madras". The Court split the case
into two so that Sessions Case No. 34/68 was registered for
the trial of the offence relating to 93 bales which were
covered by a particular invoice and Sessions Case No. 2/
1970 was registered for the goods relating to 19 bal es which
were covered by a different invoice. Sessions Case 34 of
1968 ended in conviction of the respondent, but, “on an
appeal the H gh Court acquitted himgiving himthe benefit
of doubt. When the second care was taken up for-trial, the
respondent nmoved the H gh Court wunder 'section 215 of
Cri m nal Procedure Code, 1898, f or guashi ng t he

"proceedi ngs". The Hi gh Court allowed the [ application
holding (1) that the evidence in both the <cases  being
simlar and one case having ended in acquittal, ~further

prosecution in the present case would anobunt to abuse of the
process of the Court; (ii) even otherwise the alleged
of fences were commritted sonewhere in 1965 and it would  be

unfair, if not unjust, to put the petitioner on trial “after

about ten years and (iii) the charges were "not likely to
stand".

Al'l owi ng the appeal by special |eave, the Court

HELD : The trial of the case had not started and there was

no justification for taking the view that evidence in both
the cases was simlar. Moreover it is not the requirenent
of law that if one case has ended in acquittal prosecution
in another case would be illegal. So also it could not be
said that the H gh Court’s opinion that the charge was not
likely to stand the trial was on a point of lawwithin the
meani ng of section 215. The High Court therefore | ost sight
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of its limtation under section 215 and quashed the
"Proceedi ngs" for reasons which were extraneous to that
section. [463 A-B]

The High Court took its earlier judgnment in Sessions Case
No. 34 of 1968 into consideration in reachi ng its
concl usi on. Here again it lost sight of the provisions of
sections 40 to 44 of the Evidence Act which state the
circunstances of which previous judgnments are relevant in

civil and crimnal cases.- The judgnment in S.C. No. 34 of
1968 was clearly "irrelevant” under those provisions. 463 C,
D. F]

In fact it was not in controversy that Sessions Case No. 2
of 1970 concerned the trial of the respondent in respect of
19 bales which formed the subject nmatter of separate
i nvoi ces and of which the goods were inspected on different
| at es. It was also not controverted that a different
of ficer inspected three of those bales and found themto be
substandard goods and they were not the subject matter of
the trial in case No. 34 of 1968. [464 A-B]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON Cri m nal . Appeal No. 375 of
1976.

461

(Appeal by Special Leave fromthe Judgnent and Order dt. 4-
12-75 of the Madras H gh Court in Crl. Msc. Petition No.

1029/ 75).
H S Marwah.& R N Sachthey for the Appellant.
S. oi ndswam nadhan, 1. Subramani um Veena Devi  Khanna and

K. Rajindra Chowdhary for the Respondent.

The Judgnent of the Court was deliverd by

SHI NGHAL J.-Thi s appeal by special 1eaveis directed against
the judgment of the Madras H gh Court dated Decenber 4,
1975, quashing the "proceedings pending in S. C No. 2 of
1970 on the file of the First  Assistant Sessions Judge,

Madras." The facts giving rise to the appeal have been
stated in the petition for special |eave and have not been
di sput ed.

Respondent K. V. Sundaravelu carried on business as _an
exporter in Madras. He had a quota for the export of the
handl oom fabric known as "Bl eedi ng Madras" for the period
April 1, 1965 to March 31, 1966. It was one of the
conditions of this export |licence that he shoul d produce the
goods for pro-shipnent inspection by officers of the
Textile Committee who had the authority to affix the ’date

seal s, nmonogram seals and the quality marking seal s
containing the trade mark of the Al India Handl oom Board.
The seals were affixed by the concerned Textile |Inspector
after randominspection of the quality of the fabric. Such
an inspection was made in July 1965, the fabric was put in
bales, and the bales were sealed with | ead seal. It was

found, on a fresh Inspection of one of the bales before
actual loading, that the inside seals had been tanpered with
and there were forged date seals. The shi pnent was
therefore stopped and all the goods were examined between
July 27, 1965 and- July 30, 1965. As the respondent was
found to have committed offences under sections 420, 471
read wth section 466 of the Indian Penal Code and section
132 of the Custons Act he was charge-sheeted and was
conmtted to the Court of Session after the necessary
i nquiry. The Court split the case into two, so that
Sessions Case No. 34 of 1968 was registered for the trial of
the offence relating to 93 bales which were covered by a
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particular invoice, and Sessions Case No. 2 of 1970 was
registered for the goods relating to 19 bales which were
covered by a different invoice. The first case (S.C. No. 34
of 1968) proceeded to trial and ended in the conviction of
the respondent. He was however given the benefit of doubt
on appeal and was acquitted by the judgnent of the High
Court dated March 9, 1974. The second case (S.C. No. 2 of
1970), which is the subject matter of the present appeal
was then taken up for trial by the First Assistant Sessions
Judge, Madras. The respondent applied to the Hi gh Court for
guashi ng the "proceedi ngs". As has been stated, his appli-
cation was allowed by the High Court and the proceedings
have been quashed by the inpugned judgnent.
It was urged before the Hi gh Court that Sessions Case No. 2
of 1970 was different fromthe earlier case (S.C. No. 34 of
1968) and
12-L277SCl /78
462
should be al lowed to proceed to trial, but the H gh Court
thought ‘it~ proper to go through the record which was
received from the court of the commtting nmmgistrate and
took the view that the present case was "substantially the
same as the other case which ended in acquittal." In doing
so it made a reference to its finding inthe earlier case
and held as follows, -
"I have found in the other  case that the
substitution could not have been subsequent to
the baling of the cloth pieces as contended by
the prosecution, and acquitted the petitioner
t herei n. The sane point arises in.this case
as it is foundin this case also ‘that the
prosecution has cone forward with ‘the case
that the substitution was. subsequent to the
bal i ng. So, on these broad aspects, the
evi dence in both these cases being simlar and
one case having ended in acquittal,  further
prosecution of the petitioner in this case
wil | amount to ‘abuse of process. Even
otherwi se, the alleged offenses were said to
have been conmitted sonmewhere in 1965, nanely,
about ten years ago and it would be unfair, if
not unjust to put the petitioners on trial on
the charge which, in ny opinion, is not- likely
to stand."
It is not disputed that the case was comitted to the Court
of Session before April 1, 1974, when the Code of Crinmina
Procedure, 1973, came into force. It is also not-in dispute
that by virtue of section 484(2) of that Code, the pending
trial of the respondent in the Court of the Assistant
Sessi ons Judge had to be disposed of in accordance with the
provi sions of the Code of Crimnal Procedure, 1898 and that
the respondent’s application to the High Court for quashing
the commitment had al so to be disposed of in accordance with

the provisions of section 215 of that Code. That section
provi ded as foll ows. -
"215. A comm tment once made under section

213 by a conpetent Magistrate or by a Gvil or
Revenue Court wunder section 478, can be
gquashed by the High Court only, and only on a
poi nt of |aw. "
So, as the case had already been commtted by the conpetent
Magi strate, the commitnment could be quashed only on a point
of |aw.
A readi ng of the inmpugned judgnment shows that the H gh Court
has quashed the proceedings in the Court of the Assistant
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Sessi ons Judge for three reasons, -

(i) the wevidence in both the case being
simlar and one case having ended in
acquittal, further prosecution in the present
case would amount to abuse of the process of
the Court,

(ii) even otherwi se, the alleged offenses were
commtted sonmewhere in 1965 and it would be
unfair, if not unjust to put the petitioner on
trial after about 10 years, and

463

(iii) the charge was not "likely to stand".

It will be recalled that the trial in the case had not
started. There was therefore no justification for taking

the view that evidence in both the cases was sinilar
Moreover, it is not the requirenent of law that if one case
has ended in acquittal, prosecution in another case would be

illegal. It cannot also be said that it would be illegal to
conmence ‘the-trial in a case after a period of 10 years or
So. So " al'so, it cannot be said ‘that the H gh Court’'s
opi nion that the charge was not "likely to stand" the trial

was on a point of law within-the meaning of section 215 of
the Code of Crimnal Procedure. The H gh Court therefore
lost sight of its limtation under section 215 of the Code
O Crimnal Procedure, and quashed the *'proceedings" for
reasons which were extraneous to that section. Its order
does not conformto the requirenent of the law and cannot be
sust ai ned.

The Hi gh Court has in fact taken its earlier judgment in
Sessions Case No. 34 of 1968, which ended in-acquittal, into
consideration in the present case, and has reached the
concl usion that the present appeal is "not |ikely to stand".
Here again, the High Court |ost sight of the provisions of
sections 40 to 44 of the Evidence Act which state the
ci rcunmstances in which previous judgments are relevant in
civil and crimnal cases. Thus -section 40 states the
circunstances in which a previous judgnment may be /relevant
to bar a second suit or trial, and has no application to the
present case for the obvious reason that no judgnment, order
or decree is said to be in existencein this case which
could in law be said to prevent the Sessions Court from

holding the trial. Section 41 deals with the relevancy of
certain judgnments in probate, nmatrinonial, admralty or
i nsol vency jurisdiction and is equal |y i nappl i cabl e.

Section 42 deals with the rel evancy and effect of judgnents,
orders or decrees other than those nmentioned in section 41
in so far as they relate to matters of a public nature, and
is again inapplicable to the present case. Then cones
section 43 which clearly states that judgnments, . orders or
decrees, other than those nentioned in sections 40, 41 and
42, are irrelevant, unless the existence of such “judgnent,
order or decree is a fact in issue, or is relevant | under
some other provisions of the Act. As it has not been 'shown
that the judgment in Sessions Case No. 34 of 1968 could be
said to be relevant under the other provisions of the
Evi dence Act, it was clearly "irrelevant" and could not have
been taker. into consideration by the Hgh Court for the
pur pose of making the inpugned order. The remmining section
44 deals with fraud or collusion in obtaining a judgnment, or
i nconmpet ency of a court which delivered it, and can possibly
have no application in the present case. It would thus
appear that the H gh Court not only lost sight of the above
facts, but also ignored the provisions of section 215 of the
Code of Criminal Procedure and thus conmitted an error of
l aw i n basing the impugned judgnent on a judgnment which was
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clearly irrel evant.

464

it has been pointed out to wus, and has not been
controverted, that Sessions Case No. 2 of 1970 concerned the
trial of the respondent in respect of 19 bales which formed
the subject matter of separate invoices and of which the

goods were inspected on different dates. It has also not
been controverted that one Chakravarty inspected three of
t hose bal es, and found themto be sub-standard goods,. They

were not the subject matter of the respondent’s crimna
trial in Sessions Case No. 34 of 1968. Moreover the tria
court has not recorded any evidence in the case, and it was
premature for the H gh Court to reach the conclusion that
the charge was "not likely to stand" agai nst t he
respondent .

In these circunstances we have no hesitation in allow ng the
appeal and in setting aside the inmpugned judgnment of the
H gh Court. W order accordingly, and in doing so we nake
it quite 'clear that the High Court’s judgnent in Sessions
Case No. 34 of 1968, or any observation therein, should not
be taken into consideration in deciding Sessions Case No. 2
of 1970 which nust stand or fall on its own merits.

S. R Appeal al | owed.
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