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PETI TI ONER
SHRI NARENDRAKUMAR NAKHAT

Vs.
RESPONDENT:
M S NANDI HASBI TEXTILE MLLS & ORS.
DATE OF JUDGVENT: 27/ 02/ 1998
BENCH

G T. NANAVATI, SYED SHAH MOHAMVED QUADRI

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
NANAVATI , J.

Leave granted. 'Heard |earned counsel for both the
parties.

The appellant is challenging in these appeal s the order
dated 8.10.96 passed by the Hi gh Court in Conpany
Application No, 542/96 nade in Conpany Petition No, 25/85
and also the order dated 21.2.97 passed in Conpany
Application No.826/96. The appel |l ant in Conpany Application
No. 542/ 96 had prayed for refund of Rs.5 |lakhs (being the
earnest nmoney deposit) and Rs.59 | akhs (being 25% of the bid
amount/ sale consideration) along wth accrued interest on
the ground that his bid having been cancelled by the Hi gh
Court, he was entitled to get back those amounts. The Hi gh
court directed the official Liquidator to refund Rs.50 |akhs
and with respect to the remaining amunt rejected that
application on 8.10.96. The Syndi cate Bank had fil ed Conpany
Application No, 743/96 with a prayer to award conpensation
toit and not to refund the said anpbunts till then. It was
also rejected on the sane day. The bank has not chall enged
that order probably because the whol e anmbunt was not ordered
to be refunded. The appellant then filed a review petition
(Conpany Application No.826/96) but it was rejected on
21.2.97.

The High Court rejected the claimfor refund of the
earnest noney on the ground that at that stage it was not
proper to grant it was not proper to grant it as that night
affect the right of the official Liquidator to forfeit that
amount in case it is held that he has suffered sone | oss as
aresult of the conduct of the appellant. As regards the
claimof the Syndicate Bank for damages the Hi gh Court
nerely stated that "in viewof the order made in Conpany
Application No. 542 of 1996, this application stand r
ejected.” In the order passed on Conpany Application No.542
of 1996 there is no discussion regarding the Bank's claim
for damages or regarding the claimof danages by the Genera
Body of Liquidators on account of the dilatory tactics
adopted by the appellant in the proceedings for confirnmation
of sale. The only observation made in that order is "the
guesti on whether the ambunts due by the applicant by reason
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of non-performance of his part of the contract in any nanner
ari ses and the danages payabl e by himcould be appropriately
adj udi cated at a |ater stage."

M. R F.Nariman, |earned senior counsel appearing for
the appellant submitted that the bid of the appellant having
been cancell ed, he became entitled to refund of the whole
amount and the High Court conmmtted a grave error in not
passing an order for refunding the same. He drew our
attention to the followi ng observations nade by the High
Court itself in this behalf

"As long as the transaction is

i nchoate or i nconplete for any

reason and the acceptance of the

bid is cancelled, the parties are

rel egated tot he original position

even though the cancellation of the

acceptance of ~ the bid may be on

account of the  conduct | of the

bi dder hinsel f. By virtue of the

cancellation of the acceptance of

the bid, ~the offer ~made by the

bi dder is not accepted. 1t is only

on acceptance of the offer nade by

the bidder, other clauses would

stand attracted. “This is a case wh

ere the sal e / proceedi ngs wer e

cancel | ed on account of the conduct

of the parties in not doing one or

the other acts provided under the

ternms of sale. The act attributed

to the applicant is that he had

adopted the stance of filibusters

by indulging in dilatory tactics in

post poni ng the pr oceedi ngs for

confirmation of sale. If the Court

had confirned the sale, other terns

and conditions in the offer of sale

woul d have arisen. In the absence

of such an event of confirmation of

the sale, the only conclusion we

have to draw is that the applicant

is entitled to the entire refund of

the noney."

He also submitted that the Division Bench of the High
Court while disposing of the said application proceeded on a
wrong assunption that the order dated 12.4.96 passed by the
| earned Single Judge of that Hi gh Court was the final order
as can be seen fromthe foll ow ng observati ons nmade by it:

"The | earned Conpany Judge nade an

order on 12.4.1996 and that order

has not been challenged in an

appeal . Therefore, the applicant

cannot now seek for refund of the

entire anount, but only to the

extent indicated by the |Iearned

Conpany Judge. "

Havi ng gone through the order dated 12.4.96 we find
that it was an interimorder and the application was ordered
to be listed again on 15.4.96. On that day the |[earned
Si ngl e Judge had passed an order for keeping that order in
abeyance and directing the secured creditors to file their
obj ections. Thereafter for certain reasons the samnme
application was placed before a Division Bench for passing a
final order thereon. Therefore, there was no question of the
appel l ant challenging that order by way of an appeal. The
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H gh Court was, therefore, obviously wong in observing that
the appellant "cannot now seek for refund of the entire
amount but only to the extent indicated by the |earned
Conpany Judge." W also find that the final order passed by
the High Court is not quite consistent wth its own
observations quoted above. As observed by us earlier the
Hi gh Court has not stated why the bal ance anpunt mnus the
ear nest noney deposit should not be refunded to the
appel l ant. The bank’s application for awardi ng conmpensati on
was rejected. Probably it was premature in view of the fact
that the appellant’s application for refund of the bal ance
amount was al ready rejected. Even if we proceed on the basis
that the appellant had ‘indulged in dilatory tactics during
the proceedings for confirmation of sale and had thereby
wast ed al nrost one year it cannot be said with certainly at
this stage that he wll be liable to pay compensation for
the alleged |oss caused to the General Body of Creditors.
The bank is a secured creditor \and there is nothing to show
that it had nade the application for and on behalf of the
CGeneral Body of Creditors. Their entitlenent to danages and
the extent of loss suffered by them even if they are held
entitled to claimdamages on that count, is yet to be
decided. In such circunstances, the court having not
confirmed the sale and cancelled the bid of the appellant,
ought not to have rejected the claimof the appellant except
in respect of the earnest noney deposit of Rs.5 |akhs. The
H gh Court was, therefore, not right in holding the refund
of the remaining ‘amount of Rs.9 Jlakhs along wth the
interest accrued thereon at the instance of the Syndicate
Bank. If the bank is of the viewthat it has suffered any
loss as a result of wongful act of the appellant it will be
open to it to adopt an appropriate renedy for  claimng
danages. Keeping that right of the bank open we allow this
appeal partly. That part of the order of the Hi gh  Court
whereby the appellant’s application for refund of Rs.9 | akhs
bei ng the bal ance anpbunt out of the total deposit of Rs.9
| akhs was rejected is set aside and we allow Conpany
Application No.542 of 1996 to that extent. There shall be no
order as to costs.




