http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
STATE OF ASSAM

Vs.

RESPONDENT:
JI LKADAR ALI

DATE OF JUDGVENT18/07/1972

BENCH
SHELAT, J. M
BENCH
SHELAT, J. M
KHANNA, HANS RAJ
Cl TATI ON
1972 AR 2166 1973 SCR (1) 685

1972 SCC' (2) 320

ACT:

Forei gnerse Act 1946-Section 14 read with clause 7 of the
Foreigners’ Oder 1948-\Wether a person who opted for
service in Pakistan after partition and leaving India to
settle in Pakistan permanently will be considered as a
"foreigner", under the Foreigners’ Act 1946.

HEADNOTE:

Prior to 1947, the respondent was in the service of the
Government of Assam as an unarned Police constable and on
partition, he opted for service Pakistan. The respondent
went to the then East Pakistan and joined Paki st an
Governnent service as a peon.

He entered India in 1953 on the(strength of a Pakistan

passport but returned to Pakistan.in 1954. Again‘in /1955,
he obtai ned an Indian visa which was valid upto January 26,
1955. On the strength of that visa, he entered India but
instead of returning to Pakistan, he over-stayed until _he
was detected and arrested. He was then prosecuted under s.
14 of the Foreigners’ Act 1946 read with Clause 7 of the
Forei gners Order, 1948.

The Additional District Magistrate Convicted and sentenced
him and the Sessions Judge al so upheld the said order of
conviction and sentence. In a revision application, the
H gh Court, relying on Fida Hussain v. UP., [1962], 1
S.CR 776, reversed the said order of conviction and
sentence and acquitted himon the ground that he was not a
"foreigner’ under s. 2(a) of the Foreigners’ Act, but was a
citizen of India under Art. 5 of the Constitution; when he
entered India in 1955 (before the said definition was
amended in 1957.

Al'l ow ng the appeal

Held :(1) The respondent was a foreigner when he entered
India in 1955 as the definition of "foreigner’ then stood
and by overstaying beyond the period perm ssible under the
visa, he clearly committed breach of Cause 7 of the
Foreigners Order, 1948 and was |liable to be convicted under
S. 14 of the Foreigners Act, 1946. (690B-(C

The crucial point in the present case, was whether the
Respondent had migrated to Pakistan between 1947 and 1950.
If he did, then notwithstanding his conplying with the
requirement of Art. 5, his case would fall under Art. 7 and
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he woul d be deened not to be a citizen even, on the date of
his entry inlIndiain 1955. Considering the facts of the
present case, viz., the option exercised by the respondent
for Pakistan service, his having secured rel ease from | ndi an
service, as a constable, his going to Pakistan and obtai ni ng
service there as a peon, his staying there for a |long
period; his obtaining Pakistani passport and vi sas decl aring
therein that he had acquired Pakistani citizenship and
donmicile etc; there could be no doubt that he had gone to
Paki stan permanently. H's case thus fell within Art. 7 and
therefore, at his entry in India in 1955 he was a person who
was deenmed not to be a citizen of India. [688C G

H. P. v. Peer Mhammad, [1963] 1 S.C.R 429, Kulathi
Mammu v. Kerala, [1966] 3 S.C R 706, State v. Ilbrahim

Nabiji, A l.R 1959 Bom 526 and State v. Akub, A l.R 1961
All. 428, referred to.

686

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTI.ON: Crim nal Appeal No. 176 of
1969.

Appeal fromthe Judgnent and order dated Novenber 12, 1968
of the Assam and Nagaland Hi gh Court in Crimnal Revission
No. 73 of 1968.

K. P. G@upta, for the appellant

V. A. Setyid Mahnud and S. K. Nandy, for the respondent.
The Judgrment of the Court was delivered by

Shelat, J. Prior to August 15, 1947, the respondent was in
the service of the Governnent of Assam as, an unarned Police
Const abl e bearing No. 407, serial No. 29. On partition, he
opted for service in Pakistan. Consequent on his exercising
such option, the Assam CGovernment passed an order No., ' 2155,
dated Decenber. 31, 1947, releasing him from service ’and
directing himto report to the Inspector-General of | Police,
Dacca for service there. The respondent thereafter went to
the then East Pakistan and joined Pakistan Governnent
service as a peon in the sub-registrar’s office at
Fenchugani, District Syl het.

He entered India on Decermber 23, 1953-on the strength of a
Paki stani passport, dated Septenber 10, 1953 and an |ndian
Vi sa dated Novenmber 11, 1953. He appears to have
returned,to Pakistan on April 25, 1954., On January 27,
1955, he again applied for and obtai ned an Indian vi sa which
was valid upto January 26, 1955. On the strength of that
visa, he entered India on April 4, 1955 I'nstead of
returning to Pakistan, he overstayed ’'beyond January. 26,
1955 until he was detected on Cctober 9, 1964 in the village
Ni argram Sal char Sub-Division in the house of one  Tozanul
Ali Majundar. He had at that tine no pernit as required by
cl. 7 of the Foreigners Order, 1948, as-anended in 1959. He
was consequently arrested and prosecuted under sec. 14 of
the Foreigners Act, 1946 read with cl. 7 of the Foreigners
Order, 1948.

The Additional District- Magistrate, Silchar convicted him
under <cl. 7 of the Foreigners Order read with s. 14 of the
For ei gners Act, 1946 and sentenced him to ri gorous
i mprisonnment for a period of six nonths and directed that he
should to deported fromlndia after he had served out the
sent ence. On appeal by the respondent against the said
order of conviction and sentence, the Sessions Judge,
Sil char upheld the said order of conviction and sentence.

In the revision application filed by himin the H gh Court
of Assam and Nagal and, the Hi gh Court, relying pip Fidea
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Hussai n
V. UP.(1), reversed the said order of conviction and
sent ence and
(1) [1962] 1 S.C R 776.
687
accepting the revision acquitted him The reasoni ng adopted
by the High Court was that as in the case of Fida Hussain(1l)
the respondent was a natural born British subject, that
being so he was at 'the date of his entry in India in Apri
1955 a citizen of India under Art. 5 of the Constitution and
that he was governed by the definition of a foreigner in the
Foreigners Act before that Act was anended in 1957. Bef ore
the said amendnment, a foreigner as defined by s. 2(a) neant
a person who
(1) is not anatural born British subject as
defined in sub-sections (1) and (2) of sec. |
of the British Nationality and Status of
Aliens Act, 1914, or
(ii) ~has not been granted a certificate of
naturalization-as a British subject under any
I'aw for the tinme beingin force in India, or
(iii) is not a citizen of India.
The High Court felt that the respondent fell under cl. (i)
of the said definitionand therefore was not a foreigner
when he entered /India in April 1955 (i.e., before the
definition was amended in 1957) and was not, therefore
required to obtain a permt under cl. 7 of -the Foreigners
Order, 1948. According to the High Court, if  the anended
definition applied to the respondent it would be the Centra
Government and not a court of law which could under the
Citizenship Act, 1955 be the appropriate authority to dea
wi th such questions.
In our viewthe reasoning adopted by the Hi gh Court, of
which the basis was the decision in Fida Hussain's | case(l)
was not valid as the H gh Court omtted to take into account
the fact of the respondent having |left India for Pakistan in
August 1947 after he has opted for service in Pakistan.
The defence of-the respondent was that he was born in India,
that he owned a house and | ands in I'ndia and was therefore a
citizen of India within the nmeaning of Art. 5 of the
Consti tution. There is, however, the fact established by
the record in this case that in 1947 he opted for Pakistan
service, and that he left India for Pakistan where he
obt ai ned service as a peon and that he lived there from 1947
to 1953 when he cane to India on a short visit on the
strength of a Pakistani passport and a visa and then
returned to Paki stan.
Under Art. 7, notwi thstanding anything in Art. 5 a person
who has after the first day of March 1947, migrated fromthe
territory of |Indiato the territory included in Pakistan
shall not be deemed to "be a citizen of India. If- Art. 7
applied to this case
(1) [1962] 1 S.C.R 776.
688
the respondent would not be deened to be a citizen of India
notw t hstanding his conplying with the conditions of Art. 5.
It is quite clear fromH P. v. Pear Mhammd(1l) that it
would be Art. 7 and not the Citizenship Act, 1955 which
would apply to a case where a person has mgrated to
Paki stan between March 1, 1947 and January 26, 1950 when the
Constitution cane into force. If Art. 7 were to apply it is
clear that the court and not the Central Covernment or its
del egate which would have jurisdiction to deal wth the
guestion whether the person concerned is a foreigner to be
dealt with under the Foreigners Act.
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The crucial point in the case, therefore, was whether the
respondent had migrated to Pakistan between March 1, 1947
and January 26, 1950. |If he did, then notwi thstanding his
conplying with the requirenents of Art. 5, his case would
fall under Art. 7 and he would be deened not to be a citizen
even on the date of his entry in India on April 4, 1955.
VWhat then is the connotation of the word "mgrated” wthin
the neaning of Art. 7 in Kulathil Mammu v. Kerala(l), this
Court interpreted Art. 7 and held that the word ’'nmigrated

was capabl e of two neanings. |In its narrower connotation it
meant going fromone place to another with the intention of
residing permanently in the latter place; in its wder

connotation it sinply nmeant going fromone place to another
whet her or not with the intention of pernanent residence in
the latter place. in Art. 7 the word was used in its w der
sense though it did not take in novenent which was in-
voluntary or for-a specific purpose and for a short and
l[imted period. ~Considering the facts of the present case,
viz., 'the option exercised by the respondent for Pakistan
servi ce, 'his having secured release fromlndian service as a
const abl e; his going to Paki stan and obtaining service there
as a peon in the sub-registrar’'s office, his staying there
thereafter for a long period, his obtaining Pakistan

passport and visas declaring therein that he had acquired
Paki stani citizenshipand domcile, there can be no doubt
that he had gone to Pakistan permanently. “His novenent to
Paki stan thus was neither involuntary nor for a short or
limted period, but was clearly with the definite intention
of having a permanent place of abode there. Hi's case thus
fell wthin Art. 7 and therefore on his entry in India on
April 4, 1955 he was a person who wag deened not to be a
citizen of India.

In Fida Hussain v. UP. (3), the question of t he
applicability of Art. 7 did not arise and was not consi dered
presunmably because it was not contended that Fida  Hussain
had mgrated to the territory which fell wthin Pakistan
between March 1, 1947 and January 26, 1950. The Court,
therefore, considered only cl. (1) of S 2(1) of the
Foreigners Act, 1945 and not its cl. (3) as it

(1) [21963] Supp. 1 S.C R 429 (3) [1962] 1 S.CR 776.
(2) [1966] 3 S.C. R 706.
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stood before its amendnent in 1957. It appears that the
only date available there was the date of his entry in 1953,
when the wunnended definition prevail ed. It ~could not,

therefore, be said there that he had migrated from India
between March 1, 1947 and January 26, 1950,  and that
therefore, he would be deenmed not to be a citizen of India
under Art. 7. In our view, the Hi gh Court could not /have
relied on Fida Hussain's case (supra) for its conclusion
that the respondent was not a foreigner in April 1955, and
that therefore, d. 7 of the Foreigners’ Order could not
apply to him

ad. 7 of the Foreigners’ Oder 1948 by its sub-cl. (1)
requires every foreigner who enters India on the authority
of a visato obtain a permt fromthe relevant authority
indicating the period during which he is authorised 'to
remain in India. The visa obtained by the respondent
permtted himto stay in India till January 26, 1956. |If he
wanted to stay beyond that period, it was incumbent on him
as provided by sub-cl. (3) of cl. 7 to obtain from the
rel evant authority thereunder an extension of the period
mentioned in the visa. In the absence of such an extension
he was bound to depart fromlIndia on January 26, 1956.
Admittedly he did not, but on the contrary continued to
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remain in India, until he was detected in 1964.

Dr. Mahnmood, however, relied on the Registration of
Forei gners (Exenption) Order, 1957. But whether the respon-
dent was exenpted under that order or not is entirely
irrelevant for the purposes of cl. 7 of the Foreigners
Order, 1948, whose purpose clearly is to see that a
foreigner entering India under a visa does not overstay
"beyond the period for which the visa permts himto stay in
this country. By overstaying here wthout the required
ext ensi on the respondent clearly violated the provisions of
cl. 7(1) and (3) of the Foreigners’ Order, 1948 in view of
our conclusion that he was a person who was deenmed not to be
a citizen of this country, and therefore, a foreigner even
under the definition of a foreigner in sec. 2 of, the
Forei gners Act before it was anmended in 1957.

The decision in State v. IbrahimNabiji(1l) referred to by
counsel al so does not assist as it did not have to deal with
the point arising in the present appeal, that is with regard
to a person who, notwithstanding Art. 5, is to be deened not
to be a citizen under Art. 7, and therefore, a foreigner
wi thin the neaning of sec. 2(a) of the Foreigners Act as it
stood in 1955. The State v. Akub (2 ) another decision
relied on by Dr. Mahnood, nerely laid down that persons who
are sought to be brought within the scope and anmbit of cl. 7
of the Foreigners’ /Order, 1948 are

(1) A I.R 1959. Bom 526.

(2) AI.R 1961 All. 428.
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persons who are. not citizens of India, and that clause did
not apply to those who were not foreigners at the date of
their entry although they may becone foreigners-after, their
entry by reason of the amendnent of the definition.in. 1957.
Thi s deci sion again cannot assist the respondent in, view of
our concluSion with regard to Art. -7 by reason of which the
respondent even at the date of his entry in 1955 was deened
not to be a citizen of India.

In our view the respondent was aforei gner when he entered
India in April 1955 as the definition of foreigner then
stood, and by overstaying beyond the period -pernissible
under the visa on the strength of which he had entered India
he clearly conmtted breach of cl. 7 of the Foreigners’
Order, 1948 and was |iable to be punished under s. 14 of the
Foreigners Act, 1946. He was, therefore, rightly convicted

and sentenced by the Trial Magistrate. The High Court, in
our view, erred in setting aside that order of ~ conviction
and sentence. The appeal by the State is, therefore,
all owed and the order of the Trial Court is restored.

S.C Appeal
al | oned.
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