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PETI TI ONER
UNION OF I NDIA & ORS

Vs.
RESPONDENT:
SUBI R MJKHARJI & CORS
DATE OF JUDGVENT: 29/ 04/ 1998
BENCH

G T. NANAVATI, S.P. KURDUKAR

ACT:

HEADNOTE

JUDGVENT:
THE 29TH DAY OF APRIL, 1998

Present:

Hon’ blle M. Justice G T. Nanavati

Hon’ bl e M. Justice S.P. Kurdukar
N.N. Goswam, Sr. Adv., Ms. Smtha Inna and Ms. Sushma Suri,
Advs. with himfor the appellants.
T.C. Ray, Sr. Adv., Rajesh Srivastava, Ujwal Banerjee, S. K
Bandhopadhyay, P.Varghese and H K Puri, Advs. with himfor
the Respondents.

JUDGMENT
The foll owi ng Judgnent of the Court was delivered:

S. P. KURDUKAR, J.

Thi s appeal by Special Leave is filed by the appellants
chal l enging the correctness of the judgment and order dated
13.3.1997 passed in OA No. 1045 of 1995 by the Centra
Admi ni strative Tribunal (for short 'CAT' ) Calcutta.

(2) The respondents who are 20 in nunber filed D. A NO
1045 of 1995 before the Central Admnistrative Tribunal
Calcutta alleging inter alia that they have been working as
| abourers si nce 1988 till dat e cont i nuousl y and
uninterruptedly in the printing press of the Eastern Railway
at Calcutta . They were engaged as |abourers through a
contractor viz., Ms. Bandel Handling Porters | Cooperative
Society Ltd. Several | abourers were al so engaged by
di fferent organi zations/labour contractors for doing the
work on several devel opnent projects undertaken- by the
Eastern Railway on Contract basis. the contracts were
entered into between the said co-operative societies and the
authorities of the Eastern Railway. The respondents  have
been performng their duties and the functions to the
sati sfaction of the appellants and no conpl aint of
what soever nature was made against their work. They were
initially paid daily wages @Rs. 14/- per day which cane to
be ennanced to Rs. 31/- per day. it is then alleged that
since they have been wor king for all these years
uninterruptedly and continuously. They are entitled to be
absorbed and regul arised in

Group D category in terns of the Rules and Regulations
franed by the Railway Authorities. Respondents further
avered that by reason of continuous and uninterrupted
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service for all these years. They have acquired the
temporary status and they are entitled to be absorbed in
Goup D in the Pay scale attached thereto. it is then
all eged that the Contract |abour (Regul ation and Abolition)
Act and Rules were enacted in the year 1971 for the purpose
of aneliorating the grievances of the contract |abourers who
have been engaged by the contractors. |In the instant case
though these respondents di scharge their duties and
functions under the principal enployer through the agency
of f the said society but the principal enployer, nanely, the
Eastern Railway is now denying the legitimate right to them
for being absorbed and regularized in the Railway services.
The respondents have ‘annexed with their D.A various
docunents is indicate their service record. They have al so
referred to various correspondence ensured between the
Rail way Authority and the said society. The respondents,
therefore, prayed that suitable directions be issued to the
appel lants to absorb-and regularize the services of these
respondents in Goup Din the pay-scale attached thereto and
the appellants be restrained fromtermnating the services
of any of these respondents.
(3) The appellant Nos. 1 to 5 have filed their reply
denying the cl ai m made by the respondents. According to them
they were enployees of the society and they are not in any
way liable either to absorb and/or regularize themin G oup
D. They are also not entitled to claim the pay-scale of
Group D enployees. The CAT on appraisal or evidence on
record by its order dated 13.3.1997 be held the clains set
up by the respondents and issuedthe follow ng directions:-

" The application 1is, therefor,

di sposed of wth a direction upon

the respondents to absorb t he

petitioners as regular Goup D

enpl oyees or such of them who may

be required to do the quantum of

work which nmay be available on a

prenni al basi s. | f t hey are

ot herwi se found fit, their  pay or

wages being fixed at the mninum of

the appropriate scal e, provided

they are still working as contract

| abourers. This exercise shall be

conpleted within 8 weeks fromthe

date of comuni cation of this

order."

It is this order which is the subject matter of
chal l enge in this appeal
(4 M. V.N. Goswam, Learned Senior Counsel appearing in
support of this appeal urged that the respondents being the
enpl oyees of the society, the appellants are not /'their
enpl oyees of the society, the appellants are not their
enpl oyers. Notwithstanding the fact that the work allotted
to the society was carried out by the respondents who were
| abourers of the said enployee between them He al so drew
our attention to sone of the clauses of the agreenment dated
22.11.1994 entered into between the said society and the Cw
(Bl'), Eastern Railway, Calcutta. He, therefore, urged that
the respondents have no right whatsoever to seek direction
for absorption and regularisation as Goup D enployees of
the Eastern Railway. During the course of arguments he urged
that the CAT has no jurisdiction to entertain 0.4. No. 1045
of 1995 filed by the respondents.
(5) The Learned counsel for the respondents supported the
order and wurged that 1in the facts and circunstances of the
case the directions contained in the order dated 13.3.1997
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are suite fair and an do not call for any interference in
exercise of the jurisdiction under Article 136 of the
Constitution.
(6) We heard Ilearned counsel for the parties as great
l ength and perused the pleadings of the parties and
docunents on record. In our opinion the affidavit in reply
filed on behalf of appellant Nos.1l and 5 is as vague as it
could be. There is no specific denial to the avernents in
the OA filed by the respondents that they have been
wor ki ng continuously and uninterruptedly since 1985, that
the nature of work which they have been doing is of prennia
nat ure.
(7) M. Goswami, Strongly relied upon the judgnent of this
court in Gvil Appeal No. 1350 of 1986 Bi swanath Sana & Os.
vs. Union of India & Ors. with other connected civil appeals
and Special |eave petitions rendered on April 3.1997.
(8) W have gone through this judgnent and it appears to us
that in the case of < Biswanath  Sana(Supra) the contract
| abourers were requisitioned intermttently by the authority
of the Eastern Railway as and when there was work and on
such requisition the |abour contractor used to supply the
| abourers. Moreover the said order appears to be consent
order as it clear:-

Y since the contractor’s

| abour cannot be considered as

enpl oyed by the Railways. The

Eastern Railways however, in _the
affidavit riled on its behalf by
Shri  B. Maj i.. ~ Chief Mechanica
Engi neer (pl'anni ng) Eastern

Rai | ways. Cal cutta dated 13th Apri

1993 has offered, on humanitarian

grounds, that t he contractor’s

| abourers can form their co-

operative societies and participate

in handling and other  contracts

i ssued by the Railways fromtinme to

time. The appel | ant s/ petitioners

state that they wll accept the

schene. it is directed

accordi ngly".

It is in these circunstances this held that the CAT has
no jurisdiction to entertain the application filed on behalf
of the Railway Contractor’s | abourers.

(9) There is a distinguishing feature in the case before
us. In the present case adnittedly the respondents who were
| abourers of Ms Bandel Handling Porters Co-Qperative
Society Ltd., were given the work under agr eenment
No. 3/ 489/ Bl /| CONTRACT/ HANDLI NG/ NH/ 94 dat ed 22.11. 94.
Therefore, there was already a society of which the
respondents happened to be nenbers and bei ng the nenbers and
M S Bandel handling Porters Cooperative Society Ltd., the
contractor supplied themfor doing the work of Eastern
Rai | ways. As indicted earlier there is no denial on the part
of the appellant Nos. 1 to 5 that the work which respondents
have been doing it of prennial nature. Even otherw se the
directions issued by the CAT in the order dated 13.3.1997
have given enough discretion to the Eastern Railways to
absorb themis regular Goup D enpl oyees bearing in nmind the
guantum of work avail able on prennial basis and subject to
their fitness. In our opinion the directions contained in
the order dated 13.3.1997 passed by the CAT are quite fair
in the facts and circunstances off the case and it is for
this reason we are not inclined to interfere wth the
i mpugned order in exercise of our jurisdiction under Article
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136 of the Constitution.

(10) This order is being passed in the peculiar facts and
circunstances of the case and |leaving the question of |aw
open.

(11) For the aforesaid conclusions we do not find any reason
tointerfere wth the order dated 13.3.1997 passed in D. A
NO. 1045 of 1997 by the CAT. W accordingly dismss this
appeal but however there will be no order as to costs.




