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ACT:

I ncome-tax-Lease of  land for renoving sand-Provision for
paynment of | ease noney-Tests for determ ni ng whether capita
or revenue expenditure.

HEADNOTE

The assessee was carrying on the busi ness of supplying |ine
and sand, and for the purpose of procuring sand, obtained a
lease of a river bed fromthe State Governnent, for a.
period of 11 nonths. The |ease deed provided, (a) for the
paynment of a |arge anobunt of |ease noney, (b) that the
| essee (assessee) was to have an exclusive right to enter
upon and occupy the land and to carry away sand wthin _or
under or upon the land, and (c) that if —any mneral ~ was
di scovered and the assessee -intimated his intention not to
work or failed to give any intimation to work it, would  be
open to the Governnent to sublet the working of 'such newy
di scovered mi neral

The assessee paid the |ease nobney and in proceedings for
assessnment of incone tax clained it as a deduction on._ the
basis that it was a revenue expenditure. The . | ncone-t ax
Oficer disallowed the claimholding that it was capita
expendi t ure. On appeal, the Appellate Assistant  Comm s-
sioner, after a personal investigation, found that the
contract was for renpval 1 of sand lying on the surface of
the land and that no excavation or skillful extraction was
involved in the process, and held, that no interest in the
land was conveyed to, the | essee and that therefore the
amount was deducti bl e as revenue expenditure. The Appellate
Tribunal confirmed the order observing that the finding of
fact given by the Appellate Assistant Conm ssioner was not
chal l enged before the Tribunal. On reference, the High
Court, relying on the terns of the |ease, reversed the
finding of fact that the contract was for renoval of sand
lying on the surface of the land- and that no excavation or
skillful extraction was involved, and held that,the assessee
bad acquired a right in the land and that the anpunt was not
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deducti bl e.
In appeal to this Court,
HELD. :(1) The clauses in the I|ease deed, giving an

exclusive right to the assessee to enter upon and occupy the
land, and referring to the right of the CGovernment to subl et
the working of any newy discovered mneral, indicate that
the assessee was the | essee and that an interest in |and was
conveyed to himby the lease. But that is.not decisive of
the question whether the noney paid under the |ease was a
capital or a revenue expenditure. That question has to be
decided on the facts of each case and the decisive factors
are the object with which the | ease was take and the nature
of the payment whi ch was nade when obtaining the |eas-.-.
[416 CE; 418 A

(2) In spite of the right given to the assessee to dig and
excavate, the Appellate Assistant Comm ssioner found as a
fact that the sand was lying l.oose on the surface and that
the contract was only for renmoval of Sup.Cf/68 -1 2

414

that sand. The  finding was affirnmed by the Appellate
Tri bunal —~and-is no question was referred to the Hi gh Court
that it was a finding based on no evidence, the Hi gh Court
was in error in not accepting it. Therefore, (a) as the
| ease was for a short period, and consequently, the ex-
penditure incurred by the assessee was not related to the
acquisition of an asset or of a right of an enduring nature
or pernanent character but nerely to obtain- his stock-in-
trade in the formof sand; and (b) as the expenditure was
incurred not for the reservation of a source which had to be
excavated or skillfully worked but for the specific object
of enabling the assessee to renove sand |lying loose on the
surface of the land, the expenditure  was ~deductible as
revenue expenditure. [417 DDE, GH, 419

A- B]

Got an Lime Syndicate v. Conm ssioner of | ncone-t ax,
Raj asthan and Delhi, 59 I.T.R 718 and Bonbay St eam
Navi gation Co. (1953) (P.) Ltd.

V. Comm ssi oner of Income-tax, 56 |I.T.R 52, 59 foll owed.
KTMT.M Abul Kayoom & Anr. v. Comm ssioner of ‘1 ncome-tax,
44 | . T.R 689, distinguished.

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 2514

and 2515 of 1966.

Appeal s fromthe judgment and order dated March 4, 1965 of
the Andhra Pradesh High Court in R C  No. 15 of 1963.

Y. V. Anjanevulu and Anwaru |l ah Pasha, J. B. Dadachani
and O C. Mat hur, for the appellant (in both t he
appeal s).

T. Desai, R N Sachthey and S. P. Nayar, for the
respondent (in both the appeals).
The Judgrment of the Court was delivered by
Bhargava, J. The appell ant assessee, who is an individual
carries on the business of supplying linme-and sand. Wth
the object of procuring sand, he obtained a | ease under a
| ease-deed dated 1st February, 1954, from the t hen
CGovernment of State of Hyderabad. The ternms of this | ease,
which are relevant for the purpose of deciding these
appeals, will be indicated later. At this stage, it may be
nentioned that, under this | ease, the assessce was required
to pay a sum of Rs. 82,500/- as lease noney to the
CGovernment. The period of |ease was from 1st February, 1954
to 31st Decenber, 1954. The assessee’s account year ends
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with the | ast day of Septenber each year. The assessee paid
a sumof Rs. 56,1001- in respect of the account year ended
30th Septenber, 1954 for the assessnment year 1955-56, and
anot her sum of Rs. 26,400/- for the account year ended 30th
Septenmber, 1955 relevant to the assessnent year 1956-57.

Both these payments were clained by the assessee, in the
pr oceedi ngs for assessnent to incone-tax, as revenue
expendi t ure. The I ncome-tax O ficer held that, wunder the

| ease-deed, the assessee had secured a right to quarry sand
from the river-bed, which was a right in the nature of a
capital asset, so that these payments made to secure the
right were capital expenditure, and disallowed their
deduction as reve-

415

nue expenditure. The assessee appealed to the Appellate
Assi st ant Conmi ssi-oner . The Appel | ate Assi st ant
Conmi ssioner, in addition to the material provided by the

terns of the | ease-deed and other material before him made
a personal investigation also. Thereafter, in his appellate
order, he recorded findings that the | ease was a short-term
contract for one year, that the contract was for renoval of
sand |lying on the surface of the river-beds. wthin a
specified period, and no excavation or skillful extraction
was involved in the process, and that no interest in the
land was conveyed to the lessee, and if the | essee
di scovered any minerals not specified in the deed, he was
required to report that fact to the Director of Mnes and
obtain a prospecting'licence separately. On these facts, he
hel d that what the assessee had secured under the |ease-deed
was only stock-in-trade of his business and nhot a capita
asset, so that his claimthat the paynents nmade by him
Li nder the |ease-deed to the Governnent were deductible as
revenue expenditure was allowed. Thereupon an appeal was
brought before the Income-tax Appellate Tribunal 'by the
Department. 'Re Tribunal upheld the order of the Appellate
Assi stant Comm ssioner. At the instance of the Departnent,
the Tribunal then referred the following question for
opi nion to the Hi gh Court
"Whet her, on the - facts and in t he
ci rcunst ances of the case, the paynments of Rs.
56,100 for the assessment year 1955-56 and Rs.
26,400 for the assessnment year 1956-57 made
under the |ease-deed dated 1-2-1954 were
expendi ture of revenue nature ?"
The Hi gh Court answered the question in the negative,
accepting the case of the Departnment, and thus upsetting the
decision given by the Appellate Assistant Commi ssioner and
the Tribunal. The assessee has now come up to this Court in
appeal by certificate granted by the Hi gh Court.
Learned counsel appearing for the assessee first contended
before us that an exami nation of the terns of the lease-deed
woul d show that no right at all in |land was acquired by the
assessee Linder the | ease and that the only right which had
been acquired was the right to renmove sand |ying on-the land
constituting the beds of the river and the nallahs specified
in the deed and the ancillary right to enter the land for
that purpose. It appears to, us that, on the |I|anguage of
the |ease-deed, this subm ssion cannot be accepted. The
| ease specifically nentions in para. 3 that, under it, the
Government do hereby demse and grant unto the Lessee
exclusive lease and liberty to enter, occupy, and use for
quarrying purpose and to raise, render nmarketable, carry
away, sell and dispose of sand within or under or upon the
lands specified in this lease and for the period named
t herein. Thus, there was a specific provision that the
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| essee was to have an exclusive right to enter and occupy
the land. Further, there was a provision

416

that, in. case any nineral not specified in the |ease was
di scovered in this land, the lessee was to report such
di scovery to the Director of Mnes and Geology and could
obtain either a prospecting licence or a mning lease in
respect of it, but, if he intimated his intention of not
wor king the newy di scovered mneral, or failed to give any
intimation to work it within the period of three nonths, it
would be open to the Governnent to sublet the working of
such newy discovered nineral. This use of the word
"sublet" in the deed indicates that, though the Governnent
reserved to it the right to allow sone other person to work
the newy discovered mneral, that person could only be
adnmtted as a sub-lessee-and, obviously, he would be the
sub-l essee wunder -the assessee. These terms do indicate
that aninterestit). 1and ,was al so conveyed by the |ease
but that is, in our opinion, not decisive of the question
whet her . the noney payabl e under the lease was a capita
expendi ture ora revenue expenditure. As -an exanple, if a
shop is taken on rent by a person to run his business and he
pays monthly or annual rent, he certainly acquires an
interest in the building and the land on which it stands as
a |lessee, but no one will contend that the paynent of rent
woul d be an expenditure of a capital nature and not revenue
expenditure. The decisive. factor is. the object with which
the lease is taken and the nature of ‘the paynent which is
bei ng made when obtai ning the |ease:

In the present case, there are, a nunber of ~ factors which
lead to the conclusion that the expenditure incurred by the
asscssee in obtaining the | ease *as revenue expenditure for
the purpose of obtaining stock-in-trade -and not  capita
expendi ture. The first point is that the | ease was for a
very short period of 11 nonths only. ~Consequently, it is
clear that the assessee did not obtain any capital asset of
an enduring nature by obtaining this |lease. Then the second
circunstance is that the sole right which was acquired by
hi m under the | ease-deed was to take away the sand lying on
the Ileased |and. No doubt, the docunent mentioned that he
was entitled to raise, render marketable, carry away, sel
and dispose of the sand within or under or upon the |and
specified in this |lease; but there was a clear finding of
fact recorded by the Appellate Assistant Conmi ssioner and
affirmed by the Tribunal that all the sand that could be
renoved was |lying on the surface and there was, no -question
of raising, digging or excavating for the sand before

obt ai ni ng it. No operations were, therefore, to be
performed on the land itself. It appears that the /High
,Court, in giving its decision against the assessee, fel

into an error in not accepting the finding of fact ‘that the
sand was lying' |oose on -the surface and the contract was
only for renoval OF that sand and, instead, recording for
itself a different -finding. In its appellate order, the
Tri bunal nentioned the findings of fact recorded

417

by the Appellate Assistant Comm ssioner and added : "It is
to be noted that the findings of fact given by the Appellate
Assi stant Conmm ssi oner as quoted fromthis order above have
not at all been chall enged before us in these appeals.” The
findings of fact. to which this sentence referred, included
the finding recorded. by the Appellate Assistant Conmi ssioner
that it was a contract for renoval of sand Ilying on the
surface of the river-beds within a specified period and no
excavation or skillful extraction was involved. No doubt,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

this finding of fact was partially based on the persona
i nvestigation nade by the Appellate Assistant Conmi ssioner
and this investigation was made, as held by the H gh Court,
about six years after the | ease contract had been entered
into. The High Court was of the viewthat it was difficult
to see how, after a |lapse of six years, the terms of the
| ease deed could be varied, altered or clarified so as to
confer any benefit on the |lessee, and that the |ease-deed
contai ned absolutely no references to the accunulation of
sand as the result of floods. its lying | oose on the surface
and the | essee being allowed to renove the sand nerely from
the surface without digging underneath. In examning this
gquestion of fact, it is clear that the Hi gh Court exceeded
its jurisdiction. The = finding of fact recorded by the
Appel | ate Assistant Commi ssioner had been affirmed by the
Tri bunal and no question was referred to the H gh Court that
it was a finding which was based on no evidence. Vet her
the evidence on which the finding was accepted by the
Tri bunal was good or bad did, not fall for consideration by
the -High Court.- The finding being binding on the Hgh
Court, that Court shoul d have proceeded on the basis that
these facts did exist and should have exanmined the |ega
position on that premise. ~This circumstance that the sand
was |ying |oose and merely required renoval wthout any
excavation or digging makes it clear that what the assessee
was taking under the | ease for the purpose of his business
was the right to renmove that sand ~and that,he was not
acquiring the land or any other rights in the land for any
ot her purpose. Then, there is the additional fact that the
| ease was for a very short period of 11 nonths. On  these
facts, the conclusion was irresistible that, in-agreeing to
pay this large sumof Rs. 82,500/the assessee was bar gai ni ng
for the right to renove the sand lying | oose on the |and
within that short period of Il nonths to the extent to which
he could do so. He did not acquire any fixed or capita
asset of an enduring nature by obtaining this | ease and al
he had in view was to have the right to obtain his stock-in-
trade in the formof sand.

During the course of arguments before us, a number of ' cases
were brought to our notice which related to quarrying | eases
of various types in India and in England. We do not
consider it necessary to refer to those cases, because the
guesti on whet her a

418

particular expenditure, is of a capital nature or “is a
revenue expenditure has always to be deci ded on the specia
facts of each case. W may, however, nmake a reference to
the decision of this Court in Gotan Lime Syndicate v.
Conmi ssi oner of |ncone-tax, Rajasthan and Del hi(1). I'n that
case al so, Rule 13 of the Rajasthan M nor M neral Concession
Rul es, 1955, which was applicable, provided that the | ease
shall be in respect of plots conprising of 5 square mles
each. The |l essee was even entitled to transfer his | ease or
any right, title or interest therein to a person holding a
certificate of approval on paynent of a fee, subject to the
previ ous sanction of the Director of Mnes and Geol ogy. and
subject to sonme other conditions. Rule 18 prescribed a
period of 5 years for a |lease and the | ease was renewable
at the ,option of the assessee for a further period of five
years. Even ,on these facts, this Court held that the
| essee in that case, in obtaining- the |ease and paying
| ease noney, had not incurred an expenditure of a capita
nature, and was entitled to claimthat the | ease nmoney paid
by himwas a revenue expenditure. |In that case also, thus,
the | ease was in respect of plots, so that interest in |and
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was conveyed, but the Court, on considering the object of
the |ease and the manner in which the rights under it were
to be exercised, came to the finding that no capita
expenditure was involved and that the only right acquired
was the right to obtain raw material fromthe | eased | and.
The payment was not for securing an enduring advantage. In
the case before us, the facts are nuch stronger in favour of
the assessee. The period of |ease is shorter and the only
object of the lease is to renove sand lying |loose on the
surface, wthout exercising any other right on the |and
i ncluded in the | ease.
In Bonbav Steam Navigation Co. (1953) Private Ltd. .
Conmi ssi oner of Incone-tax, Bonmbay(1l), this Court expl ained
the principle of determ ning the nature of an expenditure.
The -Court held : -

"Whet her a particul ar expenditure is revenue

expendi ture incurred for the purpose of
busi ness nmust be determ ned on a consideration
of ail facts and circunstances, and by the
application of principles of conmer ci a
tradi ng. The question must be viewed in the
| ar ger context™ of business necessity or
expedi ency. If the outgoing or expenditure is

so related to the carrying on or conduct of
the /business, that it may be regarded as an
integral part of the profit-earning process
and not for acquisition of an asset or a right
of a permanent character, the possession of
whichis a condition of the

(1) 59 I.T.R 718.

(2) 56 I.T.R 52, 59.

419

carrying on of the business, the expenditure
may be regarded as revenue expenditure,".

Clearly, in the present case, the expenditure incurred by
the assessee was not related to theacquisition of an asset
or a right of a permanent character. It was /for the

specific object of enable the assessee to renpve sand /|ying
| oose on the surface which was the stock-in-trade of the
busi ness of the assessee, so that the expenditure has to be
regarded as revenue expenditure.

Counsel appearing for the Department relied on a decision of
this Court inK T. M T. M Abdul Kayoom and Another v
Conmi ssioner of Inconme-tax(1l). The majority judgnment in
that case shows that the assessee, which was carrying on
busi ness in ,,conch” shells locally known as "chanks", took
on |l ease the exclusive right, liberty and authority to take
and carry away all chanks found in the sea for a period of
three years ending on June 30, 1947, along a specified
portion of the coast. The consideration of Rs. 6,111 per

year was payable in advance. It was held on the ‘facts of
that case that "this expenditure wag of the nature of
capital expenditure and not revenue expenditure.” On the
face of it, the distinguishing feature was that, in  that

case, the lessee had to obtain fish from the sea and,

consequently, had to operate in the waters of the sea

itself, and that was the nmain reason why the Court held

agai nst the assessee. This difference is clearly brought
out in the judgnent of the majority where it was held

"This is not a case of so nuch clay or so

much saltpeter or a dunp of tailings or |eaves

on the trees in a forest. The two npdes in

whi ch the respondent did the business furnish

adequat e di stingui shing characteristics. Here

'is an agreement to reserve a source, where
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the respondent hoped to find shells which
when found, became its stock-in-trade but
which, in situ, were no nore the firms than a
shell in the deepest part of the ocean beyond
the reach of its divers and nets. The
expenses of fishing shells were its current
expenses as al so the expenses 'incurred over
the purchase of shells fromthe divers. But
to say that the paynent of |ease noney for
reserving an exclusive right to fish for
chanks was on a par wi th paynents of the other
character is to err."

It is <clear that, in the present case, there is no such

reservation of an exclusive right in respect of any |and.

In fact, the first sentence in the quotation above is

clearly applicable to the present case if, for ’'the word

clay", the word "sand" is substituted.

(1) 44 1.T.R 689, 707.

420

The present-is a case where sand |lying | oose on the surface

of the Jlandis to be renpbved and the whol e object of the

| ease was to obtain the right to the sand which was to be

the stock-in-trade of the assessee. The appeals are,

consequently, allowed wth costs, the order of the High

court is set aside /and the question referred is answered in

the affirmative.

V.P.S. Appeal's al | owed.
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