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ACT:

Sal es Tax-Sale of hessian to the Mnistry of |Industry and
Supplies of the Governnent of India-If exenpt from payment
of sal es tax-Bengal Finance (Sales Tax) Act, 1941 (Benga
Act VI of 1941), s. 5(2)(a)(iii).

HEADNOTE

Per S. R DAS, ACTINGCj., VIVIAN BOSE, BHAGMTI AND
JAGANNADHADAS JJ., SINHA J. ~dissenting.-The exenption
created by the provisions of s. 5(2)(a)(iii) of the Benga

Fi nance (Sales Tax) Act of 1941 nust be construed /strictly
and cannot be extended to sales to Governnent departnents
ot her than those nmentioned therein

The Department of |ndustries and Supplies, which was  subse-
quently redesignated as the Mnistry of Industries and
Supplies, was not the sane as the Indian Stores Departnent
or the Supply Departnent of the Governnent of India and,
consequently, sales nmade to the Mnistry of Industries -and
Supplies are not exenpt from payment of sales tax under that
section.

In a welfare State wth ever expanding activities in
different fields including trade and conmerce, CGovernnent
departments are often entrusted with the perfornance of
wel | -defined activities and are authorised to deal with the
outside world and enter into transactions in the sane way as
an ordinary person or a Conmpany may do and may well be
regarded as distinct units or quasi-legal entities for the
purpose for which they are created.

Consequently, the sales of hessian nmade to the Mnistry  of
I ndustries and Supplies of the Governnent of India by the
appellant MIls were not exenpt from paynent of sales tax
under the Act and the State of West Bengal was entitled to
| evy the same.
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Per SINHA J.-The | anguage of a statute has sonetines to be
construed in a nodified formin order to give effect to the
real intentions of the |egislature where, as in the present
case, the language is only of a descriptive nature and not a
definitive one.
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MIller v. Salonons ([1852] 7 Exchequer 475), referred to.
Conmi ssi oners of Inland Revenue v. Forrest ([1890] 15 A C
334), held inapplicable.

The terms of s. 5(2)(a)(iii) indicate that the exenption
created attaches to a particular function of the Governnent
of India described by a certain name.

The change of nonencl ature was, therefore, of no consequence
so long as a particular departnent continued to discharge
that function, nanely, that of purchasing articles including
hessian for the Governnment of |ndia.

History of the department shows that the Mnistry of
Industry and Supply is a lineal descendant of the Indian
Stores Departnment and was at the tinme of the contract
di scharging its function on behalf of the Governnent of
India and, consequently, the sales made to it nust be held
to be exenmpt from paynent of sal es tax.

A department of the Government is neither a natural nor a
| egal person but is one of ‘the many functions of a
Governnment placed in charge of a hierarchy of officials with
the head of 'the departnent at the apex.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 9 and 10 of
1954,

On appeal fromthe Judgrment and Order dated the 9th day of
June 1952 of the Calcutta Hi gh Court in Appeal No. 26 of
1952 arising out of the Order dated the 6th day of Decenber
1951 of the said H gh Court exercising its Odinary Oigina
Cvil Jurisdiction in Matter No. 110 of 1950.

C.K. Daphtary, Solicitor-Ceneral of India, (R Ganapathy
lyer and R H Dhebar, with him for the appellant in C A
No. 9 of 1954 and respondent No. 3-in No. 10 of 1954,

S. Chowdhury, (S. N. Mikherji; B. N Ghosh and A K
Bose, with hin) for the appellant in C A No. 10 of 1954.

S. M Bose, Advocate-General of Wst Bengal, (B. Sen and P
K. Bose, wth hin) for respondents Nos. | and 2  in both
appeal s.
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1955. Decenber 19.

DAS ACTING C. J.-The only question canvassed before us in
the above appeals, which have been beard together, is
whet her certain sales of goods nmade by Shri Ganesh Jute
MIls, Ltd. (hereinafter referred to as the MIIs) to the
Government of India, Mnistry of Industry and Supplies are
to be deducted fromthe taxable turnover of the Mlls so as
to be exenpt from sal es tax demanded by the Comrercial = Tax
Oficer of the State of West Bengal. The relevant facts are
st at ed- bel ow.

On the first of Septenmber 1948 the Governnment of |India,
M nistry of Industry and Supplies, in Calcutta, placed wth
the MIls a confirmatory order in witing bearing No. Cal/J-
1/2001/103 for the supply to the Government of India of a
| arge quantity of hessian cloth of different descriptions at

different prices ,therein nmentioned. It was stipulated that
the contract woul d be governed by the conditions of contract
specified in FormWsB 133 as anended up-to-date. It was

specifically mentioned that the goods ordered were required
to meet an international obligation of the Governnment of

India and as such the execution of the contract in
accordance with the programre of deliveries as given in the
schedul e attached thereto was essential. The agreed prices

were stated to be exclusive of the Bengal Sales Tax and it
was stipulated that the Government of India would arrange
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direct paynment of sales tax to the Governnent of West Benga
if it was ultimately found that Sales Tax was payable in
respect of that contract. Pursuant to the af oresai d
contract, the MIIls supplied goods to the Government of
India of the aggregate value of Rs. 2,10,040 calcul ated at
the prices agreed upon

The Commerci al Tax Officer, Beadon Street, District |If
Charge, clained that the aforesaid sales should be included
in the taxable turnover of the MIls and assessed to sales
tax. The MIls, on the ,other hand, claimed exenption under
section 5 of the Bengal Finance (Sales Tax) Act, 1941.
(Bengal Act VI of 1941). The relevant portion of section 5
ran as follows; -
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"5. (1) The tax payabl e by a dealer under this Act shalL be
levied at the rate of one quarter of an anna in the rupee on
hi s taxabl e turnover;

(2) In this Act the expression "taxable turnover"” means
that part of a dealer’s gross turnover during any period
whi ch renmains, after deducting therefrom

(a) his turnover during that period on--

(1),

(G
(i) sales to the Indian Stores Departnment, the Supply

Departnment of the Governnent of India, and any railway or

The MIls further contended that if any sales tax was at al
payabl e t he sane was payabl e by the Governnment of lndia and
not by them The Commercial Tax Oficer  overruled both
these objections and on the 8th Novenber 1950 he assessed
the MIlls to sales tax in respect of the supplies made by
the MIlls to the Governnent of India under the aforesaid
contract and demanded a sum of Rs. 9, 401-10-6.

On the 6th Decenber 1950 the MIls filed a petition /under
article 226 of the Constitution of India before the High
Court at Calcutta. |In the petition the MIIls inpleaded as
respondents the Commercial Tax Oficer, the State of West
Bengal and the Union of India. The MIIls prayed for a wit
of mandanus on the respondents to cancel and/or -recal
and/or forbear fromacting or giving effect to the denand
dated the 8th Novenber 1950 and fromrealising the sum of
Rs. 9,401-10-6 and for a wit of certiorari for production
of the records and proceedi ngs before the Conmercial Tax
Oficer and for quashing the same and for other incidenta
reliefs. On the same day a rule was issued on the
respondents to show cause why the orders prayed for  shoul d
not be nade.

The Conmercial Tax Oficer filed an affidavit in opposition
di sputing the contentions put forward by
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the MIls in support of their <claim for exenption and
mai ntai ni ng that sales tax was due and had been legitimtely
assessed and denmanded. On behalf of the Union of India was
filed an affidavit affirnmed by one M -P. Pai, the then
Joint Secretary in the Mnistry of W rks, Production &
Suppl y. It was therein stated that a departnent of the
Government of India nanmed the Departnent of Supply cane into
exi stence in the nonth of Septenber 1939 i nmediately on the
comencenent of World War Il and before the enactment of the
Bengal Finance (Sales Tax) Act, 1941 (Bengal Act VI of
1941). It was averred that before the 7th January 1946 the
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said Department of Supply was charged with the procurenent
of Stores fromall places in India including Bengal and that
it also directed the work of Indian Stores Department in the
United Kingdom and of the India Supply Mssion in the United
States of America. It was added that by Resolution No.
227/ 45-Pub(c) dated the 31st Decenber 1945 the Governor-
General in Council announced the creation with effect from
the 7th January 1946 of the Departnent of Industries &
Supply in place of the existing Departnent of Supply and of
Industries and Cvil Supplies. It was claimed that the
powers and functions of the Departnent of |Industries and
Supplies were the sane as those of the Departnment of Supply
and that there was no variation in the nature of the said
functions what soever.

The rule canme up for hearing before Bose, J., who took the
view that the newy created Departnent of Industries &
Supplies was charged with the sane work of procurement of
stores for Governnent as had been entrusted to the
Department of Supply and certain additional works and that
| ater on the nane was again changed to Mnistry of Industry
and Supply. The | earned Judge pointed out that although
there was a change in the designation of the Indian Stores
Department and the Supply Departnent of the Governnent of
India, section5 (2) (a) (iii) was not anended in any way

until 1949 when by an anendi ng Act (West Bengal Act X of
1949) the exenption
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granted under section 5(2)(a)(iii) was wthdrawn. The
| earned Judge appears to have regarded this con-, tinuance

of section 5(2) (a) (iii) in the Bengal Finance (Sales Tax)
Act, 1941 as indicative of the fact that'in view of the
State of West Bengal the Mnistry of Industry & Supply was
the same as the Indian Stores Departnment ~and the  Supply
Department of the Governnent of India referred to in the
section. The |earned Judge accordingly held that the MIlIs
were entitled to the benefit of the exenption and were not
liable to pay sales tax in respect of the supplies in
guestion. He accordingly, on the 3rd January 1952, nade the
rul e absol ute.
The Commercial Tax O ficer and the State of — West ' Benga
went up on appeal fromthe said judgnment and order of Bose,
J. The appeal cane up for hearing before & Bench consisting
of K C Das Gupta, J. and P. N. Mokerjee, J. |In separate
but concurring judgnents both the |earned Judges rejected
the prelimnary objection taken by the MIlls and the ~Union
of India as to the naintainability of the appeal. On the
nmerits both of themheld that the Department of |ndustries &
Supplies was not the sane as the Indian Stores Departnent or
the Supply Departnment of the Government of India. The old
departnments ceased to exist and a new department conbi ning
some of the functions of these departnments and “sone new
functions was created and that, therefore, sales to the
newy created department could not be deducted from the
taxable turnover wunder section 5(2) (a) (iii). In the
result, the Appeal Court allowed the appeal with costs, set
asi de the order of Bose, J. and dism ssed the application of
the MIls under Article 226. The MIls as well as the Union
of India have now come up on appeal before us wth a
certificate of fitness granted by the H gh Court.

In view of the decision of this Court in National Sew ng
Thread Co. Ltd. v. Janes Chadw ck & Bros. Ltd. (1), the
guestion of mamintainability of the appeal before the High
Court has not been raised before us. The appeals have been
fought out on the merits only.

(1) [1953] S.C.R 1028.
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The appeals cane up before this Court for bearing on the
22nd and 23rd Septenber 1955. After going through the
records it was felt that the materials on record were not
sufficient to enable the Court to determi ne the real point
of controversy between the parties. The appeals were
accordingly adjourned and directions were given for the
filing of supplenentary affidavits setting out the facts
relied on by the parties respectively. Fresh affidavits
have since been filed.

It appears fromthe affidavit of one A R lyer, Deputy
Director, Directorate General of Supplies and D sposals,
under the Mnistry of Wrks, Housing & Supply, that in 1918
a departnent called the Contracts Directorate had been
constituted as a purchasing Organisation for the needs of
the Army. Wth effect fromthe 1st January 1922 the |Indian
Stores Departnent was constituted as a result of the recom
nmendati.ons of the Stores Purchase Conmttee. The functions
of this /departnent were to act as a purchasing and
i nspection agency in respect of certain commodi ties
including textile goods for all Central departnments and
m nor Local Governnents and such other authorities as night
desire to avail thenmselves of the services of this
department. Annexure |1l to the affidavit of Iyer indicates
that it was not obligatory on the other departnents to nmke
purchases through the Indian Stores Departnent. Oiginally
this departnment was constituted for a period of two vyears
but by Resolution No. S. 217 of the Governnent of India,
dated the 6th May 1924, it was placed on a pernmanent basis
and continued to discharge the sane functions. Rules 5 and
6 attached to this Resolution show that purchases could al so
be made |l ocally by other departnents in-case of energency or
for conveni ence.

In 1939 when the outbreak of World War 11 was inmmnent the
necessity for creating a new departnment was keenly felt and
the Governor-General in Council by a Resolution of the Home
Depart nent dated the 26th August 1939 (Annexure Vto Ilyer’s
affidavit) announced the <creation from that date 'of a
departrment of Supply "to deal directly with ques-
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tions concerning supplies of all kinds required for the

prosecution of war". Annexure VIII to lyer’s affidavit
shows that the control of the Indian Stores Departnent and
all other nmatters relating to the purchase of stores in

I ndi a which were being then dealt with in the Department of
Commerce were to be dealt with in the departnment of Supply
as a tenmporary measure for the duration of the war. That
the Indian Stores Department and the Contracts ' Directorate
did not lose their identity is shown by the Ofice
Menor andum dat ed the 3rd August 1940 (Annexure X, Clause 4)
and O fice Menorandum dated the 2nd Decenber 1941 < (Annexure
X, Clause | (a) and Clause 4). It is thus clear that up to
the end of the year 1940 purchases used to be made for. and
on account of the CGovernment of India by the Contracts
Directorate, the Indian Stores Departnment and the Departnent
of Supply and that purchases were al so nmade | ocally by ot her
departnents. It was then that on the 1st July 1941 the
Bengal Legislature passed the Bengal Finance (Sales Tax)
Act, 1941 which by section 5(2) (a) (iii) exenpted sales to
the Indian Stores Department, the Supply Department of the
Government of India and any railway or water transport
admnistration fromsales tax. Sales to other departnents
of the Government of |India were not so exenpted

By a Press Note dated the 2nd Septenber 1941 issued by the
CGovernment of India in the Supply Departnent (Annexure X II
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to lyer’'s affidavit) a purchase branch of the Supply
Departnment for the duration of the war was created wth
effect from the 1st August 1941 and it shows that the
Contracts Directorate and the Indian Stores Departnent bad
then "ceased to exi st as separate entities" for the duration
of the war and a new branch was being organised in their
pl ace.

Then came the O fice Menorandum dated the 23rd Decenber 1941
issued by the Government of India in the Departnent of
Supply (Annexure XlV) which superseded the previous office
menor andum dat ed the 13th Decenber 1940 (Annexure Xl1). The
137
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authorities under the Central Government concerned with the
producti on, manufacture and purchase of supplies were shown
in Statement | annexed thereto. It is «clearly nmentioned
therein that departnents other than the ones referred to
therein were and, in the absence of orders to the contrary,
woul d renai n i'ndependent of the departnent though working in
close touch with'it (Cause3). Powers of |ocal purchase
were al so not disturbed inany way (Cl ause 4). Statenent |
i ndi cates that purchases of various supplies, e.g., nmedica
and veterinary supplies, coal and coke for Railway and ot her
civil and mlitary authorities in India, etc., and Printing
and Stationery stores, were independent of the Supply
Depart ment . It is/ thus clear that the Indian Stores
Departnment and the Supply Departnment of the  Governnent of
India were not the only departnments which bad authority to
make purchases for and on behal f ‘of the Government of India
inits various departnents.

On the 21st April 1943 cane Notification No. 209No.. 107/43-
Pub(c) whereby the Governor-General in Council announced the
creation, from the 22nd April 1943, of ~a Department of
Industries and Civil Supplies to deal with (i) Statistics
and Research, (ii) Devel opment and (iii) Controls. Shortly
thereafter O fice Menorandum No. E4(179) dated the 14th May
1943 issued by the Departnent of ‘Supply intinmated that the
CGovernor-Ceneral in Council bad decided that the Departnent
of Industries and Cvil Supplies would, with effect fromthe
15th May 1943, take over responsibility for the procurenent
of cotton textiles and cotton textile stores (Annexure XVI
to lyer’s affidavit). So this Departnent of Industries  and
Cvil Supplies becane another purchasi ng organi sati on-of the
CGovernment of India apart fromthe Departnent of Supply.

The Covernment of India Resolution dated the 31st Decenber
1945 announced the creation, with effect. from the 7th
January 1946, of the Department of I|Industries and Supplies
in place of the existing Departnment of Supply and. the

Departnment of Industries and Civil Supplies. By /'this
Resol ution the Indian
1085

Stores Departnment and the Contracts Directorate which during
the war had been brought under the Supply Department, . were
incorporated in the newy created departnent. It wll be
noticed that this newy created departnent had assigned to
it the work of the procurenent of stores for the Governnent
of India which was fornerly assigned to the Departnment of
Supply and the Department of Industries and Cvil Supplies.
In addition to these duties this departnent was authorised
also to deal wth other things, nanely, development of
industries, administration of Governnent factories not
allocated to specialised departnments, Disposals of Surplus
and Cvil Supplies. The nature and volume of the purchases
made by this newy created department becane obviously
different fromand | arger than those of the two departnments
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it replaced. It is also noteworthy that the Departnent of
Supply which was created for the prosecution of war was
abol i shed as soon as the war was over (Annexure XVII to the
affidavit of lyer).

The Resolution of the Governnent of India dated the 2nd
Sept ember 1947 published in the Gazette of India dated the
6t h Sept enber 1947 (Annexure XVIII1) announced, anpongst ot her
things, that wth effect fromthe 29th August 1947 the
Department of |ndustries and Supplies woul d be re-desi gnated
as the Mnistry of Industries and Supply.

From the summary of the annexures to the affidavit of Iyer
filed in these proceedings it is quite clear that while the
Mnistry of Industries and Supply was a new designation of
the Departrment of Industries and Supplies, the Departnent of
Industries and Supplies cannot be regarded nerely as a nhew
designati on of the Departnent of Supply and the Departnent
of Industries and Civil Supplies. Indeed, the Resolution
announced the "creation" of the Departnent of Industries and
Supplies i'n place of the two existing departnments nentioned
above. Thi's newmy created departnent had wi der powers and
was a new departnment altogether. The exenption granted by
the Bengal Finance (Sales-Tax) Act, 1941 was given to two

departments by nanme. It was not given to the
1086
sales to the Governnent of India in all its departnents. It

is true that the Indian Stores Departnent and the Supply
Departnment of the Governnent of India were  not corporate
bodies but they evidently were sufficiently well defined
organi sations to be referred to as "entities" in sonme of the
Press Notes and Resol utions nentioned above and even in the
affidavits filed in these proceedings. Further, the Benga
Finance (Sales Tax) Act, 1941 by section 5 (2) (a) (iii)
certainly dealt with these two departnents as if they were
distinct entities. The Act, in a manner, conferred on these
two departments the status, as it were, of well defined and
distinct entities at |least for the purposes of that @ Act,
nanely for making sales to themexenpt fromthe tax., If it
were the object of the Bengal Legislature to give ‘exenption
to all sales to all departments of the Government of / India
it would have been quite easy for it to frame sub-clause
(iii) in a general way as sub-clause (iv) had been flaned.
Further, if sales to these two departnents were to be
regarded as covering sales to all departnents of the
CGovernment of India then the sales to the railways which at
that tinme nostly, if not wholly, belonged to the  Governnent
of India need not have been separately nmentioned in the way
it has been in sub-clause (iii). As already stated, there
were, at the date when the Act was passed, various other
departnents of the Governnent of India which were concerned
with purchase of stores but quite clearly the exenption
conferred by the section was not intended to extend to the
sales to those departnments. Therefore, the reference to
these two particular departments in the section ' cannot
possibly be read as a reference to the Governnment of India
general | y.

It has been wurged that the real object of section
5(2)(a)(iii) was to give exenption not to the particular
departrments but to the sales of such goods as, at the date
of the Act, wused to be made to those departments and,
therefore, sales of those goods nmade to any departnment of
the Governnent of India which cane to be charged wth the
duty of purchasing those
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goods should al so cone within the purview of the section and
be entitled to the benefit of the exenption conferred by it.
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W are wunable to accept this line of reasoning. Thi s
interpretation will unduly narrow the scope and anbit of the
exenption by limting it to sales of only those goods as, at
the date of the Act, wused to be sold to those two
departrments and sales of other goods even to those two
departnents, however necessary for the prosecution of the
war, would not get the benefit of the exenption. Such could
not possibly be the intention of the |egislature as
expressed by the | anguage used by it in fram ng the section

According to the section the exenption is given to all sales
made to those two departnments, no matter whether the sales
were only of the kind of goods which used to be sold to them
at the date of the Act or of other kinds of goods. The
suggested interpretation involves the addition of qualifying
words to the section which ordinarily it is Dot permssible
for the court to do. Further, the press notes and the
resolutions of the Government-of India summarised above
clearly i ndi cate that there wer e ot her pur chasi ng
departnment's which “were independent of the Indian Stores
Departnment ~or the Supply Departnent of the Governnent of
I ndi a and that the authority of other departments of making
| ocal purchases was not interfered with by the creation of
these two departnments. Therefore it may well have been
that, at the date of the passing of the Act, sane or simlar
ki nds of goods used to be sold to these two departnments as
well as to other /departments but surely it cannot be
contended, in view of the | anguage of ‘the section, that the
exenption was intended to extend to the sal es of the same or
sim lar kinds of goods to those other departnents also. It
is not necessary for us to pronounce any opinion.as to the
validity or soundness of the extreme position taken up by
the |earned Advocate- General of West Bengal nanely that as
the exenption is given by a statuteto sales nade to two

departrments eo nonmine it will not extend to sales nmade to
the same department redesignated by a new narme. It is
enough for our present
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purpose to say that the Departnent of |Industries and
Suppl i es which was subsequently re-designated as t he
Mnistry of Industries and Supply was not the sane ~as the
Indian Stores Department or the Supply Departnent of the
Government of India under a different name.  The scope  and
vol unme of the work entrusted to the Departnent of Industries
and Supplies was nuch wider and larger than that with which
the two departnents which it replaced bad been charged.
Unli ke those of the two departnents, its purchases were not
confined to goods necessary for the prosecution of the war.
To extend the benefit of the statutory exenmption to. the
sales nmade to the newy created departnent of Industries and
Supplies, of goods not required for war purposes but, say,
for neeting international obligations as in the  present
case, wWill necessarily wi den the scope of the exenption and
i npose greater |oss of revenue on the State of West ' Benga
than what the Act by its |anguage intends to do. In view of
the ever expanding activities of the nodern welfare State
indifferent fields including that of trade and conmerce, the
CGover nirent departnments are often entrusted with t he
performance of well defined activities and are authorised to
deal with the outside world and to enter into contracts of
sal e and purchase and other transactions in the sane way as
an ordinary person or conpany nay do. Such Gover nnent
departnents, therefore, may well be regarded as distinct
units or quasi legal entities, at least for the particular
purposes for which they are created. At any rate, the
Bengal Finance (Sales Tax) Act, 1941 by providing for the
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deduction of the sales to the two naned departnents fromthe
taxabl e turnover certainly treated those two departnments as
distinct entities. This exenption is the creation of the
statute and nust be construed strictly and cannot be ex-
tended to sales to other departnments. The fact that the
section was not anended until 1949 does not at all indicate
that the Bengal Legislature intended to extend the benefit
of the section to any but the departnents specifically

nmentioned in the section. |In our opinion the conclusion
arrived at by the Appea
1089

Court, nanmely that the sales tax is payable on the sale in
guestion is correct and these appeals nust be dismssed with
costs.

SINHA J.-1 regret to have to differ fromny | earned brethren
in the determ nation of the only question involved in these
appeal s, nanely, whether the sales by the appellant in G vi
Appeal No. 10 of 1954 (Messrs Shree Ganesh Jute MIls Ltd.)
to the appellant in " Cvil Appeal No. 9 of 1954, the Union of
I ndi a (the Governnent of “India at the tinme of t he
transactions -in question) were liable to paynent of sales
tax under the Bengal Finance (Sales Tax) Act, 1941 (Benga
Act VI of 1941), to be referred to hereinafter as "The Act".
The facts |leading up to these appeals may shortly be stated
as follows: The /Governnent of India in the Mnistry of
I ndustry and Supply (which for the sake of brevity may be
called "The CGovernnent" entered into acontract on the 1st
Septenber 1948 with Messrs Shree Ganesh Jute MIls Ltd.,
which rmay be designated "The MIIs", for the supply of
hessi an at certain rates and of certain description
appearing in Exhibit Ato the affidavit filed on behalf of
the MIls. Wth reference to the question of sales tax the
contract contains the follow ng stipulation:-

"The prices shown above are exclusive of the Bengal ' Sales
Tax. The CGovernment of India wll arrange direct paynent of
sales tax to the CGovernnent of ~West Bengal if it is
ultimately found that sales tax(is payable in respect of
this contract".

It is also provided that "This contract will be governed by
the conditions of contract specified in FormWB. 133 as
amended up to date". This contract was entered into and
signed by "A Hugq, Deputy Director of Supplies, for and on
behal f of the Governor-General of India". In pursuance of

the aforesaid contract the MIIls supplied hessian goods  to
the Government of India of a certain valuation on which the
Commercial Tax Oficer of Bengal, the min contesting
respondent, nade a denmand of Rs. 9,401-10-6 as sales tax
fromthe MIls. The MIIls denurred to the
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paynment and contended that the sales in question were exenpt
from paynment of the sales tax demanded in view of the
provi si ons of section 5 (2) (a) (iii) of the Act.

Eventually the MIls noved the H gh Court of Calcutta for an
appropriate wit under article 226 of the Constitution
agai nst the contesting respondents. The matter was heard by
a Single Judge of that Court who by his judgnent dated the
6t h Decenber 1951 held that the MIls were not liable to pay
the sales tax denmanded and cancelled the notice of demand
and directed the respondents 1 and 2 to forbear from
enforcing the demand. Respondents | and 2 went up in appea

under the Letters Patent. The appeal was heard by a
Di vi sion Bench which came to the contrary concl usi on. The
maj or portion of the judgnent of the Letters Patent Bench
was devoted to the discussion of the question whether the
judgrment of the learned Single Judge in the wit matter was
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anmendable to the appellate jurisdiction under the Letters
Pat ent . That question has not been pressed during the
arguments and is therefore no nore in controversy. The only
guestion that was canvassed before us was the applicability
of section 5 (2) (a) (iii) of the Act which contains the
exenption, the benefit of which is being sought by the
appel l ants in each case. The exenption is in these terns:-
"Sal es to the Indian Stores Departnment’, the Suppl y
Department of the CGovernnent of India, and any railway or
wat er transport adm nistration".

It has been contended on behalf of the appellants that the
sale of hessian by the MIls to the Governnent of India in
the Mnistry of Industry and Supply is within the terns of
the exenption quoted above. On the other hand, it is
contended on behalf _of the Sales Tax Departnent of the
CGovernment of West -Bengal that the sales in question were
not covered by the aforesaid exenption clause. It is
therefore necessary to go into sonme detail of the formation
and devel opnent of the Departnent in question

The supplenentary affidavit filed on behalf of t he
Covernment _and sworn to by Shri A. R~ lyer, Deputy Director
of Directorate General of Supplies &
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Di sposal s, discloses the follow ng facts.. The Indian Stores
Department was constituted with effect fromthe 1st January
1922 as a result of the recomendations of the Stores
Purchase Comittee which had been constituted by t he
Governnment of India to exam ne the whole question of the
constitution of an expert agency to carry out on a |large
scal e purchase of supplies required for the public services,
as recommended by the Indian I'ndustrial Comm ssion, with the
obj ect of encouragi ng the purchase of articles nmade in India
for CGovernment requirements. The scope and functions of the
Department, inter alia, were to act as~ a purchasing and
i nspection agency, and inan advisory capacity in al
matters connected with the purchase of stores for the public
services, on behalf of all Central Departnents’/  of the
Governnment and of the mnor |ocal Governments and’ also on
behal f of such nmjor |ocal Governments, Conpany ~worked
Rai | ways, Corporations, Port Trusts, Minicipalities and
quasi public bodies and Indian States as mght -desire to
avail thenselves of the Department’s assistance. The
activities of the Departnent consisted in the purchase and
i nspection in India of a large variety of goods and articles
including "textile goods", so that the purchase of hessian
which is the particular comodity involved in this case,
woul d be included in the activities of the Department. The
Department had been constituted in the first instance for a
period of two years. But by a Resolution. of the Governnent
of India dated the 6th May 1924 it was placed on a pernanent
basi s. It continued to discharge the sane functions as
bef ore. It made purchases not only for the needs 'of the
civilian departnents of the Government of |India but also of
all the requirenents of the Army. Hessian which had been
purchased from the MIlls in this case was one of the
products whi ch the Government of India used to purchase only
through the Indian Stores Departmnment whenever needed for

Gover nnent  pur poses. A Departnent called the "Contracts
Directorate” had been constituted in 1918 as a, purchasing
organi zation for the needs of the Army. But after the
constitution of the Indian

138
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Stores Department in 1922 the Arnmy authorities al so began to
utilize the services of the Indian Stores Departnment for
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procurenent of several categories of stores required by
them By a Resolution of the Hone Departnent dated the 26th
August 1939, apparently to neet the demands of the inm nent
second world war, the Contracts Directorate and the Indian
Stores Department were in 1940 amalgamated with t he
Department of Supply so that in 1941, when the Act was
passed, the position was that the Departnent of Supply as
reorgani zed on the 3rd August 1940 included anobngst its
activities and functions the purchase of stores for the
needs of the Governnment. This branch of its activity was
adm nistered by the Directorate GCeneral, Supply Branch
| ocated at New Del hi. Jute products and textiles including
hessian had to be purchased only by placing indents by the
departnment concerned with the Directorate General of Supply,
New Delhi. Thus this Departnment absorbed for the duration
of the war the purchasing sections of the Indian Stores
Department and the Contracts Directorate which were placed
under conpl etely sel f-contained organi zati ons enpowered to
procure all supplies, whether for war purposes or otherw se.
Al  authorities requiring supplies to be procured in India
had to place their indents or demands on the Directorate
General concerned. Wth effect fromthe 1st August 1941 the
Contracts Directorate and the Indian Stores Department
ceased to exist ‘as separate entities in the Suppl y
Departnent and became one purchasing organization in the
said Department. @ This Organi sation arranged for supply of
all classes of stores for purposes of Government, such as
textiles, |leather goods, etc. Thus hessian which cane under
the bead of "textiles" which was being purchased in the
first instance only by the Indian Stores Depart ment
continued to be purchased by the Supply Departnent when the
Indian Stores Departnment canme under the control " of the
Supply Departnment. By a notification dated the 21st. Apri
1943 issued by the GCovernment ~of India in the Horre
Depart ment, another Departnent called the Industries and
1093

Cvil Supplies Departnent was created. This Departnent was
primarily concerned wth statistics and. research and
devel opnent of industries, as also controls on’' civi
supplies (other than foodstuffs). Wen this Departnment was
first created, it had no purchasing activity. But with
effect fromthe, 15th May 1943 the Governnent directed -that
the new departnment should take over responsibility for the
procurenent of cotton textiles and cotton textile stores
which till then were being dealt with by the Indian Stores
Department which | ater cane under the Supply Departnent as
af oresaid. Purchase of jute and woollen textiles continued
to be the responsibility of the Supply Departnent. By a
Resolution of the Government of India dated the /31st
December 1945 the Departnment of Industries and Supplies in
pl ace of the existing Departnments of Supply -and of
Industries and Civil Supplies was created with effect. from
the 7th January 1946. Fromthat date the Department of
I ndustries and Supplies becane responsible for the
procurenent of stores fromall places in India in the sane
manner as the Departnent of Supply had been doi ng previously
to its anmal gamation with the new Departnent. The powers and
functions of the Department of Industries and Supplies in
the mtter of procurement of stores continued as before.
The Departnent continued to procure and purchase only the
sanme kinds of articles as the Departnent of Supply had been
doi ng before the coming into existence of the Departnment of
Industries and Supplies so that the creation of t he
Department of Industries and Supplies did not rmake any
difference in its activities relating to purchase of stores.
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There was no addition to or subtraction fromits functions
in the matter of purchase of stores.

From what has been stated above, it is clear that the
pur chasi ng functions of the Governnent of India with specia
reference to the procurement of textiles including hessian
with which we are i medi ately concerned were di scharged by
the Indian Stores Departnent from 1lst January 1922. Those
functions were taken over by the Departnent of Supply in
1940,
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The Department of Supply itself nerged in the Department of
Industries and Supplies with effect fromthe 7th January
1946. By a notification of the 2nd Septenber 1947 the
Departnment of Industries and Supplies was redesignated as
the Mnistry of Industry and Supply with effect from the
29t h August 1947 as a result of the energence of India as an
| ndependent State.  Thus 'the Mmnistry of Industry and Supply
is a lineal descendant of the Indian Stores Department, of
course, with an added vol une of work and functions, but the
original " activity of purchase of stores remaining the sane

in bulk and incharacter. 1t has already been noticed that
t he Indian Stores Departnent was concerned wth t he
function, anongst others, of purchasing stores of a |arge
variety of articles and goods on behalf of all Centra

Departnments of the Governnent of India and Local Gov-
ernments, Railway Conpanies, Corporations, Port Trusts,
Muni ci paliti es and ot her quasi public bodies, as al so Indian
States if they availed of the services of the departnent.
Thus the infant [Indian Stores Departnment has grown in
stature and volunme in the course-of the |ast about 25 years.
The same sapling has grown into a shady tree but its
function as the sol e purchasi ng agency of the Governnment of
I ndia and ot her Governments for a |arge variety of goods and
comodities has ' Continued. The nonenclature has undergone
successi ve changes, but the function of purchasing agency on
behalf of the Central and other ~Governnents and public
bodi es as aforesaid has remmi ned the sane. Furthernore, the
purchase of hessian, which is the subject-matter of the
demand in question has continued in the sane organi zation
t hough under a different name.

It is well settled that the provisions of a statute have to
be construed with reference to the state of affairs as they
existed at the time the statute was passed. In the vyear
1941 there was in existence the Supply Departnent of the
CGovernment of India which had incorporated the |Indian Stores
Depart ment . According to the affidavit referred to above,
the main activities of purchase of goods and commodities
1095

required by the Government of India 'and other governnents,

| ocal bodies, etc., except for purchases of small val ues,
that is to say, not exceeding Rs. 100 in each case  and of
certain specified commodities, like foodstuffs, forage,

| ethal stores, etc. referred to in para. 7 of the affidavit
(at p. 18 of the supplenmentary paper book) were carried  on
by the Supply Departnent. That is the reason why the
exenption to the Governnent of India was worded as it stands
in section 5(2) (a) (iii). As stated above, the Supply De-
partrment existed as a separate departnent up to the 6th
January 1946. Wth effect from the 7th January t he
Department of Industries & Supplies cane into existence
which later was re-designated as the Mnistry of Industry &
Suppl y. The judgrment under appeal is based chiefly on the
consi deration that the exenption clause in question does not
in terms refer to the newy created departnent which now
goes by the name of the Mnistry of Industry & Supply. But
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this departnent in so far as it deals with industry, is not
concerned with the main purchasing activities of t he
CGovernment of India. The exenption was granted in respect
of the purchasing activity of the Governnent of India and
that function continues to be assigned to the Supply
Depart ment whi ch has now beconme a wing of the newy created
department -of the Governnent. The question therefore
arises whether in those circunstances the GCovernment of
India could claimthe benefit of the exenption. The High
Court in answering that question in the negative has gone
upon nere nomenclature. It has enphasized the change in the
nane and overl ooked the substance of the matter.

After all, what is a Departnent of a Government? It is not
a nere name, whatever else it may be. It is not a person

either natural or artificial. A Departnent of Governnment is
a particular function. The Governnment has so many functions
and each of its functions or a group of functions is placed
in charge of a particular Departnment which may be made up of
a nunber  of ~clerks organized in a group, whose work 1is
supervi sed by a hierarchy of officials with

1096

the head of the department at the apex. A departnment may
therefore consist of a single function out of the many
functions of the Government, or it mmy conprise severa

functions placed in charge of a single 'departnmental head.
The |Indian Stores Departnent which cane to be incorporated
in the Supply Departnment of the CGovernnent - of India and
later nerged in the larger Departnment of the Mnistry of
Industry & Supply, ‘could have continued its separate
existence as it did until 1939 or could have becone part of
a larger departnent as it didafter the 3rd August 1940, or
the 7th January 1946, or the 29th August 1947; and
conversely, its activities could be split up into a ' nunber
of sub- departnents under different heads classified
according to the nature of the conmodities to be purchased.
But, in ny opinion, the change in the nonmenclature in either
direction should not matter so long as the function, nanely,
of purchasing articles and commobdities required by the
Governnment of India and other Governments continued 'to be

the same. It is a matter of substance and not of form

The Departnent concerned cannot be equated with -a natural
per son. Nor can it be raised to the level of a lega
per son. | am not aware of any principle of jurisprudence

which would justify placing a departnent of Governnment ~ on
the pedestal of a legal person. There is no tertium quid
between the two positions. Though the H gh Court ~-has not
said so in so many words, it has treated the ~departnent
either as a | egal person or as sonething in between a |ega
person and a natural person. That, in my opinion, is not
sound logic. Nor is there any |legal basis for treating a
departrment of Governnment either as a | egal personior as a
natural person. In ny view, the terns of s. 5(2) (a) ' (iii)
show that it was an exenption granted to a particular
function of the CGovernment of India described by a certain
nane. And one mght feel inclined to exclaimwith the great
poet Shakespeare "What is in a nane!" It is but a
description of the main purchasing activity of t he
CGovernment of India, as the history of the departnent above
set out shows,
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Sonetimes the | anguage of a statute has to be construed in a
nodified formin order to give effect to the real intentions
of the legislature where, as in the present case,, the
l anguage is only of a descriptive nature and not a
definitive one. An instance of this is furnished by the
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case of MIller v. Salonmobns(1l). 1In that case the question
arose whether a person of Jew sh persuasi on who was returned
to Parliament as a Menber of the House of Comons was
entitled to sit without taking the prescribed oath. The
formof the oath as given by 6 Geo. 3, c. 53, nmentioned the
nane of "King CGeorge” only. It was argued on behalf of that
nmenber that the oath was confined to the name of a sovereign
who bore that name. But it was held by the Court that it
was a nere description and that the intention of the statute
was to include all sovereigns who canme after King GCeorge
111. The relevant portion of the observations of the Court
are in these terns:

"The second question arising on the construction of the Act
is, whether, as the formof the oath given by the 6 Geo. 3,
c. 53, nentions the nane of King George only, the obligation
to administer it ceased with the reign of that Sovereign

because it was applicable to no other than to him | think
this argument —cannot” prevail. It is clear that the
| egi sl ature neant the oath to be taken always thereafter,
for the enactnent is general-that it shall be taken without
[imt of time-and the oath is not confined to the existing
nonar ch, but mentions ’'the successors’; and as it could not
be taken in those words during the reign of a Sovereign not
of the name of CGeorge, it follows that the nane George is
nerely wused by way of ‘designating the existing Sovereign

and the oath nust be altered fromtime to time in the nane
of the Sovereign, in the manner it ~was - when actually
adnministered in this case, in orderto carry  the obvious
nmeaning of the enactnment into effect. This is an instance
in which the | anguage of the legislature nust be  nodified,
in order to avoid absurdity and inconsistency wth its
mani fest intentions".

(1) [1852] 7 Exchequer 475; 155 E.R 1036, 1068.
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The High Court referred to the observation of Lord Halsbury
in the case O Comm ssioners of Inland Revenue v. Forrest(1)
to the effect that exenptions (from taxation should be
strictly construed because otherw se the burden of ©~ taxation
will fall on other nenbers of the comunity. Those
observations, in ny opinion, have no relevance to the facts
and circunstances of the present controversy, because we
know that the exenption was granted to the CGovernnent  of
India in the departnent dealing with purchase of certain
commodities and articles without reference to quantity. As
already pointed out, the Indian Stores. Departnent was
concerned with purchase of stores for public services on
behal f of all Central Departnments of CGovernnent ~and |oca

CGovernnents, etc., and the Governnent of Bengal as  then
constituted was one of the Provinces of India which have
been receiving subsidies and subventions to nmke up the
deficit in their budgets. As a matter of fact, as'stated on
behal f of the Bengal CGovernnent the concession was granted
in order to enabl e business comunities within the Province
of Bengal to conpete on favourable terns with others outside
Bengal in the matter of supplying the needs of t he
CGover nrent . Hence there is no question of li beral
construction of the exenption resulting in throwng a
greater burden on other citizens. On the other hand, the
| arger the sales in the Province of Bengal as it used to be,
the greater the benefit to the business comunity doing
business wthin that Province. It was therefore stated at
the Bar that though the present case involved t axes
amounting to |l ess than Rs. 10,000, the question arising for
deternmination in this case affected nuch |larger anounts
because such sales within the Province anbunted to severa
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crores. | shoul d have thought that the business comunity

in the Province of Bengal having had the advantage of the

transactions of sale, the Government of Bengal in al

fairness should have allowed the purchasi ng agency of the

Government of India the benefit of the exenption until that

benefit was in

(1) [1890] 15 A.C. 334.
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terms wi thdrawn some tinme in the beginning of 1949.

The matter can be | ooked at from anot her point of view also.
We are concerned here with the sale of hessian. As pointed
out in the affidavit filed on behalf of the- Government of
India, the purchase of hessian has all along been the
concern of the Supply Departnent, now incorporated in the
Mnistry of Industry & Supply. Sales tax is a tax on sale
of goods and tax on hessians falls within the contenplation
of the law granting the exenption if the sales were effected
through the purchasi ng agency of the CGovernment of |India.
The beneficiary certainly was not an anorphous body like a
department ~but the Government of India, because it is the
CGovernment  of 1 ndia which could be a unit for purposes of
the Act.

In this connection our attention was invited to the |ast
clause of the exenption covered by the words "and any
Rai lway or water transport admnistration®. The argunent
was that if the Government of India as such was to be the
beneficiary, then there was no necessity for the words just
quoted. But this argunent overl ooks the fact that a rail way
or a water transport adm nistration need not necessarily be
a departnent of CGovernnent because there were, and stil
are, railway systens or water transport systens which are
owned and admi ni stered by corporate bodies other ‘than the
CGovernment of India. Sales even to those public or sem-
public bodies were within the terns of the exenption, ' Those
words therefore are not words of limtation but words which
wi den the scope of the exenption in so far as the sane my
be available to railways and water transport adnministrations
not owned and carried on by the Governnent of India.

Anot her reason which nay be adduced in answer to the
contention that there was nothing to prevent the Legislature
from stating that the exenption was granted in respect of
all purchases by the Governnent of India is that the |Indian
Stores Departrment and its later substitutes had to make
purchases Dot only for the Governnent of India but also for

local governments and other public bodies. Hence the
exenption
1100

in the terms in which it occurs in section 5 (2) (a)(iii)
was not an exenption in favour of the Government. of ~ India
only but also to other Governnents and public bodies /which
could avail thenselves of the facility of purchase " -through
that departnent.

Anot her argument was urged to nmeet the appellant’s case that
really the exenption was neant for the CGovernnment of India
in its function of purchase of stores and commodities,
di scharged through the Indian Stores Departnent and |ater
through the Supply Departnent. |t was argued that iif the
| egislature neant to grant the exenption to the Governnent
of India, then the easiest thing to do would have been to
say that sales to the Government of India were exenpt from

the tax. But it has not been the contention of the
appellant that all sales to the Government of |India are
Wit hin the terns of the exenption. Only the sal es

transact ed through the purchasing departnent of the
CGovernment of India were so exempt. |In para. 7 of the
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affidavit referred to above it has been stated on behal f of
the CGovernnment that the different departnents were entitled
to make | ocal purchases of snall values, that is to say, not
exceeding Rs. 100 and of certain specified cormodities like
foodstuffs which were not within the purchasing activity of
the departnents aforesaid of the GCovernment of |India.
Hence, in ny opinion, there is no validity in this argunent
ei t her.

It was also suggested during the argunment that if the
exenption were to be related to only such conmodities and
articles as were within the purview of the Stores Departnent
and | at er of the Supply Departnment, then such an
interpretation would involve addition of qualifying words to
the section which is not ordinarily within the function of
the courts. But, in ny opinion, this argunent also suffers
fromthe infirmty that,it equates the departnents mentioned
in the exenption clause quoted above with a | egal person, -an
argunent which has al ready been dealt with. In ny opinion
there is no escape fromthe conclusion that those are nere
words of  description and are not words wth def i ned
connot at i on, because
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nei ther the Act nor the rules framed thereunder define those
departrments. |If the nonenclature only mattered, then there

is no escape fromthe conclusion that whatever articles and
commodities were purchased by the Indian Stores Departnent
or its later substitutes, of whatever nmgnitude and val ue,
would be wthin the mischief of the exemption clause in
guestion. But that, in my opinion, was not the intention of
the franers of the Act. They knew what the activities of
the Governnent through those departnents were and the
exenption was granted only in respect of those functions of
the CGovernnent, as already indicated

For the aforesaid reasons | woul d-all ow'these appeals, set
aside the orders of the Letters Patent Bench and restore the
orders passed by the Single Judge of the Calcutta Hi gh
Court, with costs throughout.

BY THE COURT.

In accordance with the Judgnent of the majority the appeals
are dismssed with costs.




