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ACT:

Crimnal Trial-Wether the person nmust be physically present
at the actual conm ssion of the crinme-Acts done by severa
persons in furtherance of commn intention-Essence of -Indian
Penal Code, 1860 (45 of 1860), s. 34.

HEADNOTE:

In atrial by jury the appellants were jointly charged al ong
with -accused No. 1 with an of fence puni shabl e under ss. 471
and 467 read with s. 34 of the Indian Penal Code. The first
charge was that in

921
furtherance of their common intention to cheat the railway
adm ni stration, accused No. 1 had fraudul ently or
di shonestly wused the forged railway receipt. The second
charge was franed in the alternative. Firstly it ~charged
all the accused under s. 467 read with s. 34 1.P.C. _on
account of accused No. 1 having forged the bill portion.” In

the alternative, accused No. 1 was charged under s. 467
I.P.C. and the appellants were charged under s. 467 read
with s. 109 I.P.C. for having abetted accused No. 1 in the
conmi ssion of that offence. Similarly charges Nos. 3 to 6
were franed in the alternative. The jury returned a unani-
nious verdict of guilty against all the accused for. the
various offences read with s. 34 |.P.C. The verdict of the
jury was not recorded with respect to the five alternative
charges agai nst accused No. 1 regardi ng substantive offences
and agai nst appellants with respect to various offences read
with s. 109 I.P.C. The Sessions Judge accepted the verdict
of the jury and convicted them of the various offences  read
with s. 34 P.C. Their appeals to the H gh Court also failed.
On appeal by Special Leave the appellants nmainly contended
that the learned Sessions Judge misdirected the jury wth
respect to the requirements of s. 34 1.P.C. It was urged
that the various of fences were actually conmtted by accused
No. 1, that the appellants were not present when accused No.
1 presented the forged railway receipts, did other crinmna
acts and took 'delivery of the goods and that therefore even
if they had agreed with accused No. 1 for the cheating of
the railway by obtaining the goods dishonestly by presenting
the forged receipt. they m ght have abetted the commi ssion
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of the various offences, but could not lye guilty of those
offences with the aid of s. 34 |.P.C. whose provisions do

not apply in the circunstances of the case. For the
applicability of s. 34 against an accused, it is necessary
t hat that accused had actually participated in t he

conmi ssion of the crime either by doing sonething which
forns part of the crimnal act or by at I|east doing
sonet hing which would indicate that he was a participant in

the commssion of that criminal act at the tine, it was
conmitted.

Hel d: In the present case, accused No. 1 alone did the
various acts which constituted the of fences of which he was
convi ct ed. The appellants took no part in the actua

conmi ssion of those acts.  Wuatever they might have done
prior to the doing of those acts, did not form an ingredient
of the offences comitted by accused No. 1. They could not
be said to have participatedin the commission of the
crimnal act which ambunted to those various of fences. They
could 'not be therefore held liable, by virtue of s. 34
|.P.C., forthe acts committed by accused No. 1 alone, even
if those acts had been conmitted in furtherance of the
conmon intention of all the three accused. Therefore, the
conviction of the appellants, for the various offences read
with s. 34 1.P.C. nust be set aside.

Barendra Kumar Ghosh'v. The King Enperor, (1929) L.R 52
I.A 40, Shree Kantiah Ramayya Munipalli” v. State of Bonbay
[1955] 1 S.C.R 1177 and Jai kri shnadas -Manohardas Desai V.
State of Bonmbay [1960] 3 S.C.R 319, referred to.
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JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Crim nal Appeals Nos. 150
and 185 of 1961.

Appeal s by special |eave fromthe judgnent and order dated
June 19, 1961 of the former Bonbay Hi gh Court in /Crimnal
Appeal s Nos. 218 and 242 of 1961 respectively.

S. Mohan Kumar mangal am R K Garg and M K. “Ramanurt hi
for the appellant (in C. A No. 150/61).
B. M Mstry, Ravinder Narain and J. B. Dadachanji, for

the appellant (in C. A No. 185 of 1961).

B. K. Khanna, B. R G K Achar and R H. Dhebar, for the
respondent (in both the appeals).

February 26, 1964. The Judgnent of the Court was delivered
by

RAGHUBAR DAYAL J.-Shiv Prasad Chunilal Jain, appellant in
Crimnal Appeal No. 150 of 1961 was accused 'No. 3 and
Pyar el al |shwardas Kapoor, appellant in Crimnal Appeal No.
185 of 1961 was accused No. 2, at the Sessions Trial before
the Additional Sessions Judge, Greater Bonbay. Along with
them was a third accused, Ranmeshwarnath Brijnohan Shukl a who
was accused No. 1 at the trial

As the two appeals arise froma comon judgrent, we would
di spose of them by one judgnent. The appellants would be
referred to as accused No. 3 and accused No. 2 respectively.
The facts leading to the conviction of the appellants are
that a large quantity of iron angles was consigned early in
February 1959 from Gobind Garh to Raypuram under railway
recei pt No. 597481, They were despatched in an open wagon
bearing E.R No. 69667. The labels of the wagon were
changed at Itarsi railway station and it was diverted to
Wadi Bunder under a | abel showing that the iron angles had
been despatched from Baran to Wadi Bunder under railway
recei pt No. 43352 dated February 6, 1959. This wagon
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reached Wadi Bunder on February 16, 1959. On February 17 it
was unl oaded by Baburao
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Gawade, P.WI and Shridhar, P.W 14, On  February 18,
accused No. 1 obtained the delivery sheet of the bill and

signed it in the nane of Shri Datta. He also obtained
delivery of the iron angles fromthe railway and signed the
Railway Delivery Book in the name of Shri Datta. The
railway authorities delivered these on the presentation of
the forged receipt No. 43352 and on paynent of the charges
amounting to Rs. 1,500/-.

These iron angles were then transported to the godown of the
Nati onal Transport Conpany at Sewi and stored there. The
entries in the book showed their receipt in the account of
accused No. 3 and al so contained a further entry indicating
the goods to be received in the account of accused No. 2.
The latter entry was nmade on the receipt of a chit, Exhibit
Z8, fromaccused No. 1 saying that the goods be entered in
the name of accused No. 2. On February 24, 1959 the accused
No. 2 signed an application, Exhibit K, addressed to the
head of fice of the National Transport Conpany for delivering
the goods. Accused No. 1 obtained the goods fromthe godown
of that conpany on February 26 and March 3, 1959.

A conplaint by the original consignee about the nonreceipt
of the iron angles sent from Gobind Garh led to an enquiry
and eventual prosecution of the three accused.

Six charges were framed. The first charge was against al
the accused for an offence puni shabl e under ss. 471 and 467
read with s. 34 1.P.C. and stated that in furtherance of
their comon intention to cheat the railway ~admnistration
accused No. 1 had fraudulently or 'dishonestly ‘used the
forged railway recei pt No. 43352.

The second charge was franed in the alternative. Firstly it

charged all the accused for an offence under s. 467 read
with s. 34 1.P.C. on account of accused No. 1 having forged
the bill portion. In the alternative, accused No. 1 was

charged with the offence under s. 467 |.P.C. and the other
accused Nos. 2 and 3 were charged under s. 467 read with s.
109 I1.P.C. for having abetted accused No. 1 in t he
conmi ssion of that offence.
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Char ges Nos. 3 to 6 were simlarly franed in the
alternative, i.e., in the first instance all the three

accused were charged with certain offences read with s. 34
I.P.C. while in the alternative accused No. 1 was charged of
the specific offence and the other two accused were  charged
with that offence read with s. 109 |I.P.C

The accused were tried by the Additional Sessions Judge,
Greater Bonbay, with the aid of a jury. The jury returned a
unani nous verdict of guilty against all the accused for the
various offences read with s. 34 |.P.C. The verdict of the
jury was not recorded with respect to the five alternative
charges agai nst accused No. 1 regarding substantive offences
and agai nst accused Nos. 2 and 3 with respect to the various
of fences read with s. 109 |.P.C. The Sessions Judge accepted
the wverdict of the jury and convicted themof the various
offences read with s. 34 |.P.C. Their appeals to the High
Court were unsuccessful and therefore accused Nos. 2 and 3
have preferred these appeals after obtaining special |eave
fromthis Court.

The nmain contention for the appellants is that the |earned
Sessions Judge msdirected the jury with respect to the
requirenents of s. 34 1.P.C. The contention is that the
various offences were actually commtted by accused No. 1 on
February 18, that neither accused No. 2 nor accused No. 3




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

was present when he presented the forged railway receipt,
did other crimnal acts and took delivery of the iron angles
and that therefore even if they had agreed with accused No.
1 for the cheating of the railway administration by
obtaining the iron angles dishonestly by presenting the
forged receipt, they m ght have abetted the comm ssion of
the wvarious offences, but could not be guilty of those
offences with the aid of s. 34 |.P.C. whose provisions, it
is contended, do not apply in the circunmstances of the
"Case. It is contended that for the applicability of s. 34
agai nst an accused, it is necessary that that accused had
actually participated in the conm ssion of the crime either
by doi ng sonething which forns part of the crimnal act or
by at |east doing sonething which would indicate that -be
was a participant in the conmission of that crimnal act ’at
the tinme it was committed. ~ Reliance is placed on the
925
cases reported  as Barendra Kumar Ghosh v. The Ki ng
Enperor (1) and Shreekanti ah Ranayya Munipalli v. The State
of Bonbay(2).
The | earned Sessions Judge in the instant case had told the
jury :
"In case you cone to the conclusion that there
was a comon intention in the mnds of all the
three accused and accused No. 1 was acting in
furtherance of that comron intention, all the
accused would be answerable for the offences
proved agai nst accused No. 1 by virtue of the
provi sions of s. 34 of the Indian Penal Code,
and it would be noanswer to the charge to say
that the acts were done by accused No. 1
al one. Therefore, you have first, to consider
for yoursel ves what ~offences are proved
agai nst accused No. 1. You have next 'to ask
yourselves whether it is proved (and it can
also be proved by circunstantial evidence)
that there was a common intention in the m nds
of all the three accused and the acts done by
accused No. 1 were done in furtherance of that
comon intention. |If your answer is 'yes' al
the three accused would be qguilty of the
charges proved agai nst accused No. 1 by virtue
of s. 34 of the Indian Penal Code."
It is contended that in thus putting the case to the jury
the |earned Sessions Judge was in error as he did not- take
into consideration the fact that accused Nos. 2 and 3 were
not present at all at the time when the various offences
were actually commtted by accused No. 1. The two cases
relied upon by the appellants support their contention
In Shreekantiah’s case(2), three persons were convicted on
several charges wunder s. 409 read with s. 34 |1.P.C. for
commtting crimnal breach of trust of certain goods
entrusted to them as governnent servants in charge of the
stores depot
(1) L.R 52 1.A 40.
(2) [1955] 1 S.C R 1177.
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at Dehu Road near Poona. The stores had illegally passed
out of the depot and were handed over to a person who was
not authorised to get themfromthe depot. It was alleged

that those accused had conspired to defraud the Governnent
of those properties and that it was in pursuance of that
conspiracy that they had arranged to sell the goods to the
other person. Accused No. 1 in that case was not present
when the goods were | oaded nor was he present when they were
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allowed to pass out of the gates, that is to say, he was not

present when the offence was conmitted. Bose J., delivering

the judgnent of the Court, said at p. 1189
"If he was not present, he cannot be convicted
with the aid of section 34. He could have
been convicted of the abetment had the jury
returned a verdict to that effect because
there is evidence of abetnent and the charge
about abetment is right inlaw But the jury
i gnored the abetnment part of the charge and we
have no neans of know ng whether they believed
this part of the evidence or not."

In considering the misdirection in the charge to the jury

and the requirenents- of s. .34 |.P.C. the |earned Judge said

at p. 1188
"The essence of the nmisdirection consists in
his ~direction to.the jury that even though a
person may not be present when the offence is
actually conmtted and even if he renmains
"behind the screen’ he can be convicted under
section 34 provided it is proved that the
offence was conmitted in furtherance of the
conmon “intention. This is wong, for it s
the essence of the section that the person
nust ' be physically present at the actua
comm ssion of the crinme."

Shreekantiah’s case(1l) is practically simlar to the present

case. Both accused No. 2 and accused -No. '3 deny their

presence at the railway station on February ~ 18 when the

various of fences were comm tted. ~ None deposed that accused

No. 3 was then present. The presence of accused No. 2 was,

however, stated by Babu Rao Gawade, P.W 1.

(1) [1955] 1 S.C.R 1177.
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He had not stated so in his statenent before the police
during investigation and the summing up by the |earned
Sessions Judge was that, under those circunstances, it was
for the jury to consider whether to believe the statenent of
the s witness in Court or not. It cannot be said as' there
was ot her evidence agai nst accused No. 2 as well about his
connection wth this criminal transaction whether the jury
bel i eved his presence at the railway station on February 18
or not.
I n Jai kri shnadas Manohardas Desai v. The State of Bonbay(1),
Shreekantiah’s case(2) canme up for consideration and was
di stingui shed, on facts. |In that case, the two accused, who
were directors of a conmpany, were convicted of an offence
under s. 409 read with s. 34 I.P.C. for commtting crimna
breach of trust with respect to certain cloth supplied to
them It was alleged that one of the accused was not
working at that factory during the period when the goods
must have been renoved and that therefore he could 'not be
made |iable for the m sappropriation of the goods by ' taking
recourse to the provisions of s. 34 [|.P.C Shah J.,
delivering the judgnment of the Court, said at p. 326:
"But the essence of liability under s. 34 is
to be found in the existence of a comon
intention animating the offenders leading to
the doing of a crimnal act in furtherance of
the comon intention and presence of the
of fender sought to be rendered |iable under s.
34 is not, on the words of the statute, one of
the conditions of its applicability........ A
conmon intention a nmeeting of mnds-to commt
an of fence and participation in the conm ssion
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of the offence in furtherance of that comon
intention invite the application of s. 34.
But this participation need not in all cases
be by physi cal presence. In of f ences
i nvol vi ng physical violence, normally presence
at the scene of offence of the offenders
sought to be rendered liable on the principle
of joint liability may be necessary, but such
is not the case in respect of other offences
where the offence’ consists of diverse acts
whi ch may be
(1) [1960] 3, S.C.R 319
(2) [1955] 1 S.C R 1177.
928
done at different tines and places. |In Shree
Kantiah”s case(l), msappropriation was com
mtted by renmoving the goods froma Gover nnent
depot and on the occasion of the removal of
the goods, the first accused was not present.
It “was therefore doubtful whether he had
participatedin the comi ssion of the offence,
and this Court in those circunstances held
that participation by the first accused was
not established. The observations in Shree
Kantiah’s case(1l) in so far as they deal with
s. 34 of the Indian Penal” Code nust, in our
judgrment, be read in the light of the facts
established and are not-intended to |lay down a
principle of universal application."
Accused No. 1, in the present case, alone did the various
acts on February 18, 1959 which constituted the offences of
which he was convicted. Accused Nos. 2 and 3 took no part
in the actual comm ssion of those acts. Whatever they night
have done prior to the doing of those acts, did not form an
i ngredi ent of the offences commtted by accused No. 1. They
cannot be said to have participatedin the comm ssion of the
crimnal act which anpbunted to those various offences. They
cannot be therefore held liable, by virtue of s. 34 |.P.C
for the acts comnitted by accused No. 1 alone, even if those
acts had been conmitted in furtherance of the common
intention of all the three accused. The result, -therefore,
is that the conviction of the appellants, viz., accused Nos.
2 and 3, for the various offences read with s. 34 I.P.C. is
to be set aside.
W did not hear, at first, the |learned counsel for the
appel l ants, on the alternative offences of  abetnent being
made out against the appellants and with respect to which
the verdict of the jury was not recorded by ‘the Sessions
Judge. We did not consider it necessary to remt the / case
for further proceedi ngs with respect to those charges and
preferred to di spose of the case finally after “giving a
further hearing to the |earned counsel for the appellants.
We accordingly heard themon the charges relating to the
appel l ants abetting accused No. 1 in the comm ssion of the
(1) [21955] 1 S.C R 1177.
929
various offences, subject matter of charges Nos. 2 to 6 and
now deal with that matter.
We need not discuss the evidence on the record and would
just note the various facts which are established from the
evi dence or which are adnmtted by the accused.
The relevant facts having a bearing on the question of
accused No. 2 abetting the conmi ssion of the offences com
mtted, by accused No. 1 are
1. Accused No. 1 is the servant of accused
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No. 3 at whose shop accused No. 2, who is a
br oker, sits.

2. Accused No. 2 deals in non-f errous
goods.
3. Accused No. 2 went with Baburam Gavade,

P.W 1, a clearing agent, on February 17,
1959, to see the goods.

4, The godown register showed the angle
irons to be received in the account of Shiv
Prasad Bi mal Kumar and Pyare Lal, accused No.
2.

-5. Accused No. 2 wote the letter Exhibit K
to the National Transport Conpany for

issuing, the delivery order with respect to
the angleirons in order to enable himto take
del i very thereof.

6. Accused No:. 2 was in possession of the
note, Exhibit Z-7 which he delivered to the
police during the investigation

The  relevant facts having a bearing on the
al | eged abetnent of the offences by accused

No. 3 are

1. Accused No. 1 is an enployee of accused
No. 3.

2. The angle irons were stored at the depot

of the National Transport Conpany at the
i nstance of, accused No. 1.

3 The books of the godown noted their
receipt  in the account of accused No. 3,
t hough the account Showed further that they
were received in the, account of -accused No.
2. This further entry was, made on recei pt of
Exhibit Z-8 from.InD

134-159 S.C. -59

930

accused No. 1 when the last ot was delivered
at the godown on February 18.

4, The entire witing on Exhibit Z-7 except
the signature of an unknown person and the
date belowit, was witten by accused No. 3.
That docunent reads:

"To Piaraya Lal c/o Ms: Sheopershad
Bi mal Kumar, Bonbay.

1. RR.  No. 43351, dated 4-2-59 Ashoknagar
to Carnac Bridge.

2. RR. No. 43352, dated 6-2-59 Baran to
Wadi Bunder.

| have received the nmaterial of the above RR
whi ch | have handed over to you for. clearance.
Sd. /- Yashwant
24-2-1959."
Besi des these circunstances, it is urged for the State that
the effect of the diversion of the wagon from its right
course at ltarsi railway station indicates that the people
responsi ble for it nust have a fairly large and influentia
organi zation with funds and that such a diversion could no$
have been nerely at the instance of accused No. 1, al
enpl oyee of accused No. 3, who is a substantial merchant
About Rs. 1,5001/- were paid as charges to the railway
authorities before the angle irons could be taken delivery
of Accused No. 1 could not have been in a position to make
that paynent.
It is further urged that accused No. 1 would not have stored
the goods wth the National Transport Conpany unless the
storage was on account of his master, accused No. 3.
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Accused No. 2 admits his going to see the goods on February
17, but states that he lost his interest in the good$ as
they were iron angles and his line of business was in non-
ferrous goods. He explains his singing the letter Exhibit
931
K by saying that he did so at the instance of accused No. 3
who represented to himthat accused No. 1 had, by m stake,
stored the goods in the nane of accused No. 2 and of accused
No. 3 showi ng himthe docunment Exhibit Z-7 which he retained
with hinself.
Accused No. 3 states that he had nothing to do with this
matter and that he wote Exhibit Z-7 at the instance of
accused No. 2 who asked himto do so, he -hinself being
unable to wite in English or Hi ndi
We now di scuss the evidence to determ ne whether the accused
Nos. 2 and 3 abetted the commission of the offences
conmitted by accused No. 1.
Exhi bit~Z-7, as originally witten, does not, appear to have
had the first line, viz., the witing of 'To, Piaraya La
Co. This was witten subsequently. This is clear, as
urged for _accused No. 2, fromthe facts that it appears to
have been witten with a different pen and, possibly, wth
different ink also, and because the word 'C/ o’ has been

witten at an unusual place. In ordinary witing, it should
have been in line with the latter expression "Ms.
Sheopershad Binal Kumar’. It follows -therefore that this

docunent was first witten by accused No. 3 to showthat a
third person had entrusted himwi th the railway recei pt No.
-43352, dated February 6, 1959, and that that - person had
received the material to which the railway receipt related.
In this original form the only concl usion possible fromthe
ori gi nal contents of the docunent can be that M s.
Sheopersbad Binal Kumar, of which accused No. 3 is the
proprietor, received this receipt fromthe third person in
order to clear the good. & fromthe rail ways. This ‘would
anply explain accused No. 1 taking delivery of the goods on
February 18 and storing themw th the National Transport
Conpany in the account of accused No. 3 and the entries in
t he godown register.
Hrmmatlal, P.W 13, is the godown-keeper. He issued the
recei pt Exhibit Pl which records:
"We have today received the —under-nentioned
goods for storage with us in our godown No.
I PL on behal f of and under lien to Shiv Prasad
Bi mal Kumar."

932
This is a clear indication of the fact that the goods were
stored on behalf of Sheopershad Bi mal Kumar, i.e., accused

No. 3. The words 'under lien are of great significance in
this respect and show that the storage was not shown to be
on behalf of accused No. 3 nerely because the angle irons
were sent by accused No. 1 who was an enpl oyee of ‘accused
No. 3. The expression 'under lien” points to there being
some specified transaction between accused No. 3 and the
Nati onal Transport Conpany for the storing of the articles.
This note further confirns the statenent of H mmatlal that
he had all first witten in the accounts that the goods were
received on account of Sheopershad Bi mal Kumar and that it
was on receipt of Exhibit Z-8 fromaccused No. 1 that he
noted the words 'Account Pyare Lal’ in the entries wth
respect to those goods.

The circunstance that accused No. 3 was in a better position
to finance the transaction than accused No. 1, is also
consistent wth the aforesaid conclusion fromthe origina
contents of Exhibit Z-7.
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Apart fromthe apparent later noting of the first line in
this docunment, Exhibit Z-7, there appears no good reason why
the recei pt should have been witten in this formif it was
to be witten at the instance of accused No. 2. There was no
reason to give the address of Pyare Lal as c/o Ms.
Sheopershad Bimal Kumar. The later entry in this docunent
nmust have been therefore for a purpose And that could have
only been to showthat the railway receipt No. 43352 was
dealt with by accused No. 2 and not by accused No. 3.
Mention may be made here of the fact that certain witnesses
who had, during their police statenents, referred to certain
actions of accused No. 3, stated in Court that those acts
were conmmtted by accused No. 2. No reliance can be placed
on any of the statements of those witnesses and this fact is
just nentioned to showthat it fits in with the very first
attenpt in converting the docunent originally prepared to
show that accused No. 3 had dealt with this forged railway
recei pt-into a docunent show ng that it was

933

not accused No. 3 but accused No. 2 who dealt with that
receipt.
Accused No. 2 has been acting as a broker. He signed
Exhi bit K. He rmust be conversant with the | anguage in which
he signed. It was not necessary that the receipt Exhibit Z-

7 should have been written in English or in Hindi even if
accused No. 2 did not' know any of those | anguages.

W are therefore not prepared to accept the explanation of
accused No. 3 with respect to his recording the docunent
Exhi bit Z-7. We hold, as admitted by him ~ that he had
witten this docunent. It nakes referenceto the forged
recei pt of which advantage was taken in getting delivery of
the iron angles. Accused No. 3, witing such a receipt,
clearly points to his being concerned with the " taking
delivery of the iron angles, by accused No. 1, his enpl oyee.
Once the forged receipt is traced to accused No. 3, fromhis
own witing, the natural conclusion is that it was he who
passed it on to his enployee accused No. 1 for the purpose
of getting delivery of those goods from the rai | way
authorities. He thus aided accused No. 1 in obtaining
delivery of those goods, and in his conmitting the ~various
of fences for achieving that object. The further fact that
the recei pt was endorsed in the nane of Datta and not in the
nane of accused No. 1, also proves that accused No. 3 nust
have known that the receipt he was dealing with was not a
genuine receipt for the goods which were to be taken
delivery of. [If he had believed the receipt to be a genuine
one, he would have endorsed it or got it endorsed in the
true nanme of his enployee. His enployee too would not _have
taken delivery wunder a false nane. W are therefore of
opi ni on t hat it is established from these vari ous
circunstances and facts that accused No. 3 had abetted the
conmi ssion of the offences, the subject matter of charges
Nos. 2 to 6, by accused No. 1.

The points in favour of accused No. 2 are that he does not
deal in non-ferrous netals and therefore he would not have
taken any interest in the transaction after he had found out
on February 17 that the goods were ferrous and not non-
ferrous. The fact that the goods were not stored in his
nane in the accounts of the godown of the National Trans-
934

port Conpany, but were stored in the first instance in the
nane of No. 3, also goes in his favour. |If accused No. 3
had nothing to do with it and accused No. 1 was sinply
acting for accused No. 2, he would have sent instructions in
the wvery first instance to Himmatlal that goods were to be
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stored in the account of accused No. 2. He did not do so. He
sent intimation for storing the goods in the name of
Pyarelal with the last lorry transporting the iron angles to
the godown. Pyarel al had no previous dealings wth the
Nati onal Transport Conpany.

In this connection, the exact direction given by accused No.
1 is of sonme significance. The direction given by him in
Exhibit Z-8 was 'Please give a receipt in the nane of alc
Pyare Lal’. The request was not that the goods were of
Pyare Lal and so be stored on his account. That should have
been the natural direction. The receipt would have then
been issued in the nane of Pyare Lal and of nobody else.
The direction given by accused No. 1 therefore indicates
that for certain purposes he desired the receipt alone to be
in the name of Pyare Lal. Naturally, Hi nmatlal had to nake
some entry in the books of the godown which would be
consistent with areceipt issued in the nane of Pyare Lal
H mmatlal  therefore noted the words 'account Pyare Lal
bel ow 'the original note 'account Sheopershad Bimal Kumar’
but saw no reason to nake a statenent in the receipt Exhibit
P that the goods were stored on behalf of Pyare Lal and
noted in it that they were stored on behalf and under lien
to Sheopershad Bi mal Kumar.

Accused No. 2 signed the letter Exhibit K for the issue of
the delivery order., Hi's explanation is that he did so when
accused No. 3 insisted and told himthat his enpl oyee had by
m stake stored the goods in his name. Odinarily, this
shoul d not have been believed by accused No. 2 as there was
no reason why accused No. 1 should store the goods in his
name by mstake. He could have and m ght ~have suspected
sonet hing not straight, but could shake off such. suspicion
by his being shown the receipt Exhibit Z-7, which showed
that the goods had been cleared by A-3 on behalf of \ certain
person who had passed on that receipt.  He was under an
obligation to accused No. 3 and it is possible that he could
935

not have strongly resisted the request of accused No. 3 sign
the letter Exhibit K Accused No.. 3 had necessar to obtain a
| etter signed by Pyare Lal when the goods has not been shown
to be stored in his account but were not in the account of
Pyare Lal or of both Sheopershad Bin Kumar and Pyare Lal

It is significant that accused No. 2 hinself did not to take
delivery of the goods. It was accused No. 1 was took the
delivery in two lots and each tine signed the receipt inthe
nane of Pyare Lal

If accused No. 2 was also a party to the dishonest ~ obtain-
ing of the goods fromthe railway, there would not ha been
any occasi on for such duplication of names on who behal f the
goods were stored with the National Transport Company or for
such a document as Exhibit Z-7 commtment into exi stence or

for accused No. 2 keeping the docurment with hinself. He
kept it with hinmself for his protection an produced it for
that purpose during investigation. It may be that = when

accused No. 3 tried to dispel his doubts wh. he was
requested to sign the letter Exhibit K, accused No. hinself
suggested the receipt Exhibit Z-7 to be address, ’'in his
nane, as only then that receipt could be of any he to him
In these circunstances, we are of opinion that the
conplicity of accused No. 2 in the comm ssion of the varios
of fences by accused No. 1 is not established beyond reason
abl e doubt.

We therefore allow the appeal of Pyare Lal and acquired him
of the offences he was convicted of. W dismss tl. appeal
of accused No. 3, Shiv Prasad Chunilal Jain, by alter his
conviction for the various offences read with s. 3, 1.P.C
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to those offences read with s. 109 |I.P.C

sent ences.

Appeal No. 185 allowed at, Appeal No.
Conviction altered and sentence maintai ned.
936

and mainta. the

150

di sm sses




