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The civil appeals herein raise a conmon point of lawi.e.
fitnment of the pronptees in the integrated seniority list. The
posts of Assistant Traffic Manager (for short "ATM and
Assi stant Mechani cal Engi neer (for short "AME) are O ass-|
Junior Scale O ficers posts. It-is the case of the appellants that
for several years, due to ban on recruitnent, pronotions were
made from | ower feeder posts even(in excess of the ratio of 1:1
under A.P. State Road Transport Corporation Enpl oyees
(Recruitment) Regul ations, 1966 (hereinafter referred'to as "the
recruitment regulations). It is the case of the appellants that
whenever direct recruitment was not possible within a short
peri od and when adm nistrative exigencies warranted the filling
of posts, like the one in the instant case, pronptions were nade
either on ad hoc or on tenporary basis and in course of tine
they were regul arized. M Subba Reddy, appellant herein, was
appointed as a Traffic Apprentice on 10.8.1971 in the
Corporation. He was pronoted tenporarily on 31.1.1983 as
ATM vide O fice Order dated 10.1.1983 and regularized on
27.12.1986 vide order dated 9.9.1988. He was confirnmed on
1.4.1987 as ATM It is the case of the appellants that while they
were senior to direct recruits, who entered the above posts in
1988, 1990 etc., in the inpugned integrated seniority |ist dated
10. 11. 1994, they have been placed below the direct recruits.

The appel l ants contend that when their pronotions were

regul ari zed, the direct recruits were not even born on the cadre

of ATMs/ AMEs and, therefore, there was no reason for placing
them bel ow the direct recruits. Per contra, it is the case of
direct recruits that the integrated seniority list is in consonance
with the quota rule of 1:1 under the statutory rules mentioned

supr a.

Before coming to the argunents advanced on both sides,
we notice the relevant provisions of recruitnent regul ations
framed by the corporation under section 45 of the Road
Transport Corporation Act, 1950. For the purposes of deciding
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this matter, we quote herein below the rel evant provisions of
the recruitnent regul ations:\027

"3. Appoi ntrent and qualifications:

1) Appoi ntrrent to the posts in the

Cor poration shall be made\ 027

a) by direct recruitnent; or

b) by pronotion; or

c) by transfer or deputation of an officia

already in the service of a Department of the
Central or State Governnent or a State
Transport Undert aki ng.

2) The net hod of recruitment to each

post specified in colum 2 of Annexure-A shall be
as shown in the corresponding entry in colum (3)
thereof and the qualifications prescribed for each
such post shall be as shown in the corresponding
entry in colum (4).

3) Not wi t hst andi ng anything in C ause

(2) the Corporation may at any tine, appoint
suitable officers of the State or Centra
Covernment or any State Transport Undertaking to
any of the posts specified in Annexure-A on
"Foreign Service' terns.

4) VWere suitable departnenta

candi dates are not available for pronotionto any

of the posts specified in Annexure-A where the

posts are to be filled by pronmotion only, such posts
may be filled by direct recruitnent by selection
provided that recruitnment to all the higher posts
fromthe | ower posts shall be made by way of
pronotion and resort had to direct recruitnment only
when suitable and qualified persons are not

avail abl e for pronotions.

17). Tenpor ary appoi nt ment :

(1) VWere it is necessary in

admnistrative interests owing to an energency

whi ch has arisen, to fill inmediately a vacancy in a

post borne on the cadre of a service and if it is
likely that there would be undue delay in nmaking
any appoi ntment in accordance with these

regul ations, the appointing authority may appoint a
person tenporarily otherw se than in accordance
with these regulations, until a person is appointed
in accordance with these regul ati on, provided the
post is not one which is reserved to be filled by
pronoti on.

(2) No appoi ntnent under clause (1) shal
ordinarily be made of a person who does not

possess the qualifications, if any, prescribed for the
sai d post. Every person who does not possess such
qual i fications and who has been or is appointed

under this clause shall be replaced as soon as
possi bl e by an approved candi dat e.

(3) Where it is necessary to fill a short
vacancy in a post borne on the cadre of a service
and the appoi ntnent of the person entitled to such
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appoi nt nent under the regulations or orders in

force woul d i nvol ve excessive expenditure on
travelling all owance or exceptional admnistrative

i nconveni ence, the appointing authority may

appoi nt any other person who possesses the
qualifications, if any, prescribed for the said post.

(4) A person appoi nted under clause (1)

shal I, whether or not he possess the qualification

prescribed for appointnment to the post to which he

i s appoi nted, be replaced as soon as possible by an
enpl oyee or an approved candi date as the case

may be, who is qualified to hold the post under the
regul ations or orders in force.

(5) A person appoi nted under cl ause (1)

or clause (3) shall not be entitled by reason only of
such appointment-to any preferential claimto

future appoi ntment to such post or category of

post s.

(6) Not wi t hst andi ng anything in these

regul ations, if and when a tenporary post is

created as an addition to the cadre of a service and
the hol der thereof 'is required by the corporation to
possess any special qualifications, know edge or
experi ence, any person who possesses such

qual i fications, know edge or experience, and is
consi dered to be the best suitedto discharge the
duties of such post may, irrespective of other

consi derations, be appointed to that post by the
appoi nting authority but the person so appointed
shal | not by reason only of such appointnent be
regarded as a probationer in such service, class,
category nor shall be acquired thereby any
preferential right to future appointnent to such
service, class, category or posts.

18). Dat e of Conmencenent of probation of
persons appoi nted tenporarily:

If a person, having been appointed

temporarily under clauses (1), (3) or (6) of

regul ation 17 to a post borne on the cadre of any
service, or having been appointed to any services
ot herwi se than in accordance with the regul ations
governi ng appoi ntnent thereto is subsequently
appointed to the service in accordance with these
regul ati ons, he shall comrence his probation from
the date of such subsequent appoi ntnment or from
such earlier date (not being earlier than the date of
his first appointment on a tenporary basis) as the
appoi nting authority may determ ne. He shall also
be eligible to draw increnments in the tinme scal e of
pay applicable to himfromthe date of

conmmencenent of his probation but shall not be
entitled to arrears of pay unl ess otherw se ordered
by the corporation.

30). Temporary Pronotion :

(1)(i) Wwere it is necessary in the admnistrative
interest to fill energently a vacancy in a post borne
on the cadre of a higher category in a service or
class by pronotion fromlower category and if the
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filling of such vacancy in accordance with these
regulations is likely to result in undue delay, the
appoi nting authority nmay pronote a person
tenmporarily otherwi se than in accordance with

these regul ati ons.

(ii) No person who does not possess the
qualifications, if any, prescribed for the said
service, class, or category shall ordinarily be
promot ed under sub-clause (i). Every person who
has been or is pronoted under sub-clause (i) shal
be repl aced as soon as possible by pronoting a
per son possessi ng such qualifications.

(2) Where it is necessary to fill a short vacancy
in a post borne on the cadre of a higher category in
a service or a class, by pronotion from]l ower

cat egory and the appointnment of a person who is
eligible for such pronotion under these regul ation
woul d i nvolve excessive expenditure on traveling

al | owance of exceptional admnistrative

i nconveni ence, the appointing authority may

promot e any ot her person possessing the
qualifications, if any, prescribed for the post.

(3) A person pronoted under sub-clause (i) of
clause (1), whether or not he possesses the
qualification prescribed for the service, class or
category to which he is pronoted shall as soon as
possi bl e be repl aced by a nenber of the service
who is eligible to hold the post under the

regul ations or orders in force.

(4) A person pronoted under clauses (1) or (2)
of regulation 30 shall not be regarded as a
probationer in the higher category or be entitled by
reason only of such pronotion to any preferentia
claimto future pronotion to such hi gher category.

(5) The appointing authority shall have the
power to revert to a | ower category or post-any
person pronoted under clause (1) or (2) of

regul ation 30 at any tine w thout assigning any
reason and without notice.

(6) If any person referred to in clause (4) is
subsequently pronoted to the higher category in
accordance with these regul ati ons, he shal

conmence his probation in such category fromthe
dat e of such subsequent pronotion or from such
earlier date as the appointing authority may inits
di scretion determine. He shall also be eligible to
draw increnents in the tinme scale of pay applicable
to himfromthe date of comrencenent of his
probati on but shall not be entitled to arrears of pay
unl ess ot herw se ordered.

34. If in any of the follow ng categories a
sufficient number of approved candi dates who

have successfully conpleted their training is not
available for filling posts reserved to be filled by
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direct recruitnment such posts may be filled
temporarily by departnental pronotion unti
approved candi dates who have successfully
conpleted their training become available to

repl ace the pronotees and the reverted person shal
subsequently be considered for repronotion

agai nst the quota of vacancies reserved for being
filled by pronotion.

(a) Asstt. Mechani cal Engineer and Asstt.

Wor ks Manager .

(b) Asst. Traffic Manager

(c) Char geman

(d) Traffic Inspector Grade Il and Head Depot
derk.

(e) Arti sans.

[tem 3 of Annexure A" (Section-B) Cass-1 Jr.
Scal e Service :

" 3. Assi stant Traffic Manager. \027 In a unit of
four:\027
1) The first and third vacancy shall be filled in

by appoi nting of an officer under training,
who has successfully conpleted his training
and the second and fourth by pronotion of a
Chi ef I nspector.

2) If a suitable candidate is not available in a
particul ar category for filling upa vacancy

reserved for that category, the vacancy nmay

be filled in by a suitable candidate fromthe

ot her categori es.

3) If no suitable candidate is available in-any of
the categories nmentioned above, the post

may be filled in by direct recruitnent by

sel ection.

Qualifications:
1) For Pronotion:

The Chi ef | nspector must have put in not
| ess than 5 years of service as such

For Direct Recruitnent: The Candi date\ 027

a) must hold a degree in Mechanica
Engi neering froma recogni sed

Uni versity or have passed sections
A & 'B of the Associate
Menber shi p Examinati on of the
Institution of Engineers (India) or
hold a diploma or a certificate
recogni zed by the Institution of
Engi neers (India) as exenpting him
fromSection A & 'B of their
Associ ate Menbershi p Exami nation

b) must have had experience for not |ess
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then four years as Traffic Executive in
| arge size passenger road transport
organi zati on exclusive of the period

of training, if any, preference will be
given to a candidate who is a graduate
menber of the Indian Institution of
Road Transport or any ot her

recogni sed Institution of Transport;
and

c) must not be above 30 years of age as
on Ist July of the year in which the
recruitnent is nade."

We al so quote herein bel owregulation 3 of Enpl oyees
Servi ce Regul ations, 1964 (hereinafter referred to as "the
servi ce regul ations"):\ 027

"3. Seniority:

(a) The " Seniority" of a person.in service,

cl ass, category or grade shall unless he has been
reduced to a | ower rank as a puni shnment, be

determ ned by the date of his first appointnent to
such service, class, category or grade. " If any
portion of the service of such person does not

count towards probation his seniority shall be
determ ned by the date of conmencenent of his
servi ce whi ch counts towards probation

(b) The appoi nting authority my, at the

time of passing an order appointing two or nore
persons sinultaneously to a service fix the order of
preference anmong them and where such order has
been fixed seniority shall be determ nedin
accordance with it.

(c) The transfer of a person from one

category or grade of a service to another category

or grade carrying the same pay or scale of pay

shall not be treated as a first appointment to the
latter for purposes of seniority and the seniority of
a person so transferred shall be determ ned wth
reference to the date of his first appointnment to the
category or grade from which he was transferred.
Where any difficulty or doubt arises in applying

this regulation, seniority shall be determi ned by the
appoi nting authority.

(d) Were a nenber of any service

cl ass, category or grade, is reduced to a | ower
service class, category or grade, he shall be placed
at the top of the latter unless the authority ordering
such reduction directs that he shall take rank in

such | ower service, class, category or grade next

bel ow any specified nenber thereof."

A bare reading of the above regul ations indicate that

under service regulation 3, the seniority is reckonable fromthe
date of appointnent to a service or a grade. On the other hand,
regul ation 3 of the recruitnent regulations deals with the

net hod and manner in which the appointnents shall be nade to
various posts. It states that appointnments can be nmade by direct
recruitnment, promotions and transfer. The method of

recruitment to each post is specified in colum 2 of Appendi x-
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A to the recruitnent regulations as shown in the correspondi ng
colum 3. Therefore, one has to read regulation 3 of the
recruitnment regulations with Appendi x-A in order to ascertain

the method of recruitnent to each post. |Item 3 quoted above
relates to method of recruitnent to the post of Assistant Traffic
Manager (ATM. Under item3 (1), it is stipulated that in a unit
of four vacancies, the first and third vacancies shall be filled by
direct recruits whereas the second and fourth vacanci es shall be
filled by pronotees. It further provides that if a suitable
candidate is not available in a particular category for filling up a
vacancy reserved for that category, the vacancy may be filled in
by a suitable candidate fromthe other category. Regulation 17
of the recruitment regul ati ons deal with tenporary

appoi ntnents, the sole criteria being undue delay in maki ng of
regul ar appointnents. Regulation 18 specifies that if a person
appointed to a tenporary post under regulation 17 is

subsequent |y appointed to the service in accordance with the
regul ations, his probation shall comence only fromthe date of
such subsequent appoi ntnment in accordance with the

regul ations. Regulation 17 deals with power to make

t erpor ary -appoi nt nents whereas regulation 30 deals with the

power to make tenporary pronotions. Regulation 30(1)

stipul ates that the appointing authority may pronote a person
temporarily, otherwi'se than in accordance with the regul ations,
in cases where adm'ni strative exigency requires the appointing
authority to imediately fill in a vacancy in the cadre of a

hi gher category. Regulation 30(3) specifies further that the
tenmporary pronotee covered by regulation 30(1) shall as soon

as possi bl e be replaced by a nenber of the service eligible to
hol d the post under the regul ations. Regulation 30(4) stipulates
that the tenporary pronotee shall not be regarded as the

probati oner in the higher category, neither shall he have any
preferential claimto future pronotion in the higher category.
Regul ation 30(6) states that if a tenporary pronotee is
subsequently pronmoted to the higher category in accordance

with the regul ations, his probation-shall comrence in the

hi gher category only fromthe date of subsequent pronotion in

the higher category and he shall not be entitled to any benefits
for the period when he was a tenporary pronotee. ~ Regul ation

34 applies to posts reserved only to be filled by direct recruits.
Reading item 3 of Appendix-A (Section-B) with regulation 34,

it is clear that filling up of the posts reserved for direct recruits
by departnmental pronotees has to be on tenporary basis under

regul ation 30 and as soon as eligible candidates from direct
recruits quota beconme available, they are to replace the
tenmporarily pronotees.

Regul ation 3 of the Service Regulations inter alia states

that seniority shall be determi ned by the date of first

appoi ntnent to such service, class, category or grade. In the
present case, regulation 3 of the service regul ati ons has been
pressed into service by the appellants, who have urged that their
seniority shall be determ ned on the basis of the date of

appoi ntnent. However, one has to read regulation 3 of the
service regulations with regulations 30 and 34 of the

recruitnent regulations. 1In the present case, the appellants \026
pronot ees were pronoted to the posts of ATMs/ AMEs

temporarily under regulation 30 as there were no direct recruits
avail able. They were pronoted subject to being reverted to
substantive posts on approved candi dates becom ng avail abl e.

Regul ation 34(6) states that the revertees shall subsequently be
consi dered for repronotion agai nst the quota of vacancies
reserved for pronotees. Therefore, in the present case, one has
to read regulation 3 of the service regulations with regul ations
30 and 34 of the recruitnment regulations. It is only when such
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revertees are repronoted as per regulation 34, they can be

deened to have been appointed to the post of ATM or AME
Therefore, when the appellants were tentatively appointed to

the post of ATMs/AMEs originally for want of direct recruits

and to the posts reserved for direct recruits, it cannot be said
that they were first appointed to that category within the
nmeani ng of regulation 3 of the service regulations. Therefore,
in so far as posts reserved for direct recruits are concerned, the
tenmporary pronotions cannot be said to be first appointnents to
that category. It follows that seniority had to be fixed between
the direct recruits and the pronotees strictly in accordance wth
the quota provided for in Item 0263 of Appendi x-A (Section-B).

M. Rakesh Dwi vedi, learned senior counsel appearing

on behalf of the appellants submtted that the appellants had a
right to be pronoted within their quota during the years 1981 to
1987, when vacancies for pronotees quota became avail abl e.

During this period, no direct recruits were available. Direct
recruits becane available in July 1988, Novenber, 1990 and

June, 1992. Appellant M Subba Reddy was regul ari zed from
27.12.1986 vide order dated 9.9.1998, when no direct recruits
were avail able and, ‘therefore, it was inproper for corporation to
pl ace direct recruits above the pronptees. It is the case of the
appel l ants that the direct recruits cannot clai mappoi ntnents
fromthe date of the vacancy in their quota before their
selection. It has been contended that Item 3 of Appendi x-A
(Section-B) prescribes the method of recruitment in the nmanner

in which vacancy is allocated.~ According tothe | earned

counsel it does not involve rota for the purposes of seniority. It
prescribes only quota, therefore, rota cannot be inplied. It was
urged that seniority is dealt with only by regulation 3 of the
service regul ati ons, 1964 and not by regul ation 34 of the
recruitment regul ations, 1966. Reliance was placed inthis
connection on regul ati on 34 as anmended on 15.9.1995. It was
submitted that in view of the said amendnents, Appendi Xx-A

refers to only allocation of vacancy and not for determ nation of
seniority. It was to be deternined only by regulation 3 of the
service regul ations. The non-avail ability of candidates in a
particul ar category, it was urged, nay be on account of ban on
recruitment or on any other ground. Therefore, in the present
case, where pronotees were regularized in the pronotion quota
when direct recruits were not available, the quota in item3(1)
of Appendix-A will not apply. It was subnmitted that in any
event, allocation of vacancy under the said clause was not rigid
and it cannot be a basis for denying seniority to the pronotees
fromthe date of regularization. Reliance was place on the
judgrment of this Court in the case of The Direct Recruit C ass-

Il Engineering Oficers’ Association & Ors. v. State of
Maharashtra & Ors. reported in [AIR 1990 SC 1607].

We do not find any nerit in the above argunents.

Appel | ants have not challenged the validity of the above

regul ations. As stated above, it has been contended before us
on behal f of the appellants that item3(1) of Appendix-A
(Section-B) prescribes nethod of recruitment and the manner in
whi ch vacancy is to be allocated, which does not involve
rotation for the purposes of seniority; that item3(1) of
Appendi x- A (Section-B) prescribes only quota and rota cannot
be inmplied. However, the appellants before the Hi gh Court
unequi vocal |y submitted that under the above regul ati ons,
promotions and direct recruitnents were required to be nade in
the ratio of 1:1 and that the said regul ations provided for a cycle
i n which vacancies were to be rotated. [See: Affidavit of M
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Subba Reddy dated 28.12.1994]. |In the said affidavit, it is
further subnmitted that in the absence of direct recruits, the slots
reserved for direct recruits were liable to be adjusted with the
pronot ees i mredi ately and subsequently arrived direct recruits
shoul d be given their positions in the seniority |ist subsequently
in a bunch. 1In our view, the avernents of the appellants before
the Hi gh Court, if accepted, would result in conplete violation

of the quota and rota rule enbodied in the above regul ati ons,

whi ch cannot be pernitted. As stated above, appellants were
promoted originally subject to the conditions envisaged in

regul ation 34 and, therefore, they cannot claimseniority by
ignoring the said regulations and on the basis of their officiating
services. They were pronoted tenporarily under regulation 30

whi ch provides for ad hoc pronotions. Regul ati on 34 ensures

i nduction of qualified direct recruits. But for regulation 34,
candi dates from feeder posts would be tenporarily pronoted to

the slots reserved for direct recruits and on their regularization,
the quota prescribed for direct recruits will be defeated.

Regul ati on 34 has been enacted to protect quota prescribed for
direct recruits. ~As stated above, regulation 3 of the service
regul ations has to be read with regulations 30 and 34 of the said
recruitment regul ations.” The appellants were pronoted on
tenmporary basis under regulation 30 with the clear

under standi ng that the period of officiation will not give them
any right over direct recruits in future. It is for this reason that
regul ation 30 (6) states that if a tenporarily pronptee is
subsequently pronoted in accordance with the regulations, his
probation will comence in the higher category only fromthe

date of subsequent pronotions. For the sane reason, regulation

34 states that revertees shall be subsequently considered for
repronotion agai nst the quota of vacancies reserved for being
filled by pronotion. Therefore, regulation 34 protects the

guota prescribed for direct recruits.” On reading regulation 3 of
the service regulations with regul ati ons30 and 34 of the
recruitment regul ations, it becones clear that neither the date of
promotion nor the date of selectionis the criteria for fixation of
seniority. The fixation of seniority under the above regul ati ons
depends upon the nunber of vacancies falling in a particular
category. Therefore, the rule of rota is inbuilt in the quota
prescribed for direct recruits and for pronotees in terns of

item 3 of Appendi x-A (Section-B) to the recruitnent

regulations. |In the present case, the above regul ati ons prescribe
a quota of 1:1, which leads to rota for confirmation.  The
fixation of seniority under the above regul ati ons depends upon

the nunber of vacanci es agai nst which pronotees becane due

for pronmotion. In the case of Devendra Prasad Sharma v.

State of Mzoram & O's. reported in [(1997) 4 SCC 422], rule
25(iii) stated that the relative seniority of direct recruits and of
pronot ees shall be determ ned according to rotation of

vacanci es between direct recruits and pronotees based on the

guot as of vacancies reserved for direct recruitnment and

promotion. Rule 25(iii) is simlar to Item3 (1) of Appendix-A
(Section-B). It was held by this Court that in cases where there
is rotation of vacancies between direct recruits and pronotees
based on quota of vacancies, the rotation has to be considered in
accordance with the vacanci es as and when they accrue under

the rules. Therefore, the quota rule needs to be strictly adhered

to, if not, it would lead to absurdity. |If the contention of the
appel l ants is accepted, it would nean that the entire group of
direct recruits will have to be placed below the entire group of

pronotees. W are of the opinion that having fixed the quota

bet ween the two sources of recruitment, there is no discretion
with the corporation to alter the quota or to deviate fromthe
guota. In the circunstances, there is no nerit in the argunent of
the appellants that item 3(1) of Appendi x-A (Section-B)
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prescribes only quota and not rota and that the said item was
not for deternmination of seniority. |In the case of S G

Jai si nghani v. Union of India & Ors. reported in [AIR 1967

SC 1427], this Court held that having fixed the quota between
two sources of recruitment, it is not open to the governnent to
alter the quota or to deviate fromthe quota. |In the case of
Union of India & Os. v. S.D. Gupta & Ors. reported in [AIR
1996 SC 3325], the respondents were pronotees \026 Extra
Assistant Directors (Cass-111) in Central Water Conmi ssion

Engi neering C ass-1 Service. The recruitment rules were nmade
w.e.f. 15.10.1965. |In the earlier litigation, the tribunal found
that one Shri V.P. Msra, Extra Assistant Director was

pronoted on ad hoc basis on 31.3.1978 and he was required to

be confirmed with effect fromthe date on which vacancy was
available to himin the quota of pronptees. The vacancy had
adnmittedly arisen in the quota of pronptees on 3.5.1979. Shr
V.P. Msra was fitted in'that vacancy. Wile doing so, the
department applied principle of rota and quota and determ ned
the inter-se seniority of pronotees and direct recruits.
Consequently, the pronotees were pushed down in the order of
seniority which led to second round of litigation. The question
whi ch arose for determ nation-before this Court was whet her
fitnment of seniority determined by the departnment was in
accordance with the rules. The Court found that 60% of the
vacancies were to be filled by direct recruits and 40% by

pronot ees. Anobng the 40% quota, there was a further

demarcation in the ratio of 25% and 15% between pronotees

and transferees. Adnmittedly, the pronptees were entitled to
their fitment within 25% quota. Vacancies for the pronotees

had arisen on 3.5.1979 and, therefore, V.P. Msra was entitled
to that vacancy which arose on that date. ~However, as stated
above, in the integrated |list, the pronotees were pushed down.

It was contended on behal f of the pronotees that the direct
recruits were not born in the service when the pronotees were
promoted and equity requires that the pronotees cannot be

pushed down. This Court rejected the said argunent by

observing that the object of direct recruitnent is to blend tal ent
and experience. So long as the system continues, consequences
were inevitable. Although, the direct recruits were recruited
later, their fitment in the order of seniority had to be determ ned
with reference to rota and quota prescribed under the rules. In
such a case, there was no illegality even when pronotees were
pushed downwards in the order of seniority. |In our view, the
judgrment of this Court in the case of S.D. CQupta s case ('supra)
squarely applies to the facts of the present case.

Appel | ants have relied upon the judgment of this Court in

the case of The Direct Recruit Cass-11 Engineering Oficers’
Associ ation’s case (supra). In that natter, an unusual situation
had devel oped under which the rota and quota systemhad

br oken down. The pronotees had worked for twenty years

wi t hout being reverted and in view of that fact, the Constitution
Bench of this Court confirned the principles of counting

towards seniority, the period of continuous officiation.  The
sai d judgnent has no application to the facts of this case. In‘the
present case, the argunent of the appellants is that on the date
when the appellants were regul arized, there were no direct
recruits avail abl e and consequently they cannot be pushed down
inthe integrated seniority list. Hence, the judgnent of this

Court in the case of The Direct Recruit Cass-11 Engineering
Oficers’ Association (supra) has no application to the present
case. In fact, in the later judgnent of this Court in the case of

State of West Bengal & O's. v. Aghore Nath Dey & Os.
reported in [(1993) 3 SCC 371], it has been held, relying on the
judgrment in the case of The Direct Recruit O ass-I
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Engi neering Officers’ Association (supra), that seniority has to
be counted fromthe date of initial appointrment and not from

the date of confirmation provided the initial appointnent is
according to the rules. But the corollary to the above
proposition is that where initial appointnent is only ad hoc and
not according to rules, the officiation cannot be taken into
account for considering the seniority. The ratio of the judgnent
of this Court in the case of Aghore Nath Dey (supra) is that the
benefit of ad hoc or tenporary service is not admissible, if
appoi ntnent was outside the rules. Applying the ratio of the
said judgnent to the facts of this case, the benefit of tenporary
promotion to the appellants under regul ation 30 was not

adm ssible to themfor conputation of seniority.

It was, however, urged on behal f of the appellants that
the position changed when vacanci es becane available in the
promoti on quota and the appellants came to be regul ari zed vi de
order dated 9.9.1988. < By the said order, according to the
appel | ants, regularization took place with retrospective effect
fromthe dates indicated against their names and agai nst the
post earnmarked for pronotion and consequently in the
integrated seniority list, they were not |liable to be pushed down
bel ow direct recruits: W do not find any merit in this
argunent. Under regul ation 30 read with regul ation 34,
tenmporary pronotees were liable to be reverted as and when
approved direct recruits becane avail abl'e. The pronptees were
liable to be replaced by direct recruits. Under regulation 34, the
said revertees were to be considered for repronotion only
agai nst the quota of vacancies reserved for pronotees. This is
clear fromthe terns of the order dated 9.9.1988. In the case of
U P. Secretariat U D. A Association & Os. v. State of UP. &
Os. reported in [(1999) 1 SCC 278], it has been held that a
direct recruit is to be treated as in service fromthe date he joins
it, whereas the pronptee has to be fitted into service fromthe
dat e when he becones entitled to fitnent in accordance with the
guota and rota rule prescribed under the rules. In the case of A
N. Sehgal & Ors. v. Raje Ram Sheoram & Ors. reported in
[AIR 1991 SC 1406], one of the argunents advanced on behal f
of the pronotees was that they were pronoted as Executive
Engi neers agai nst regul ar vacanci es and they continued in
service without break fromthe respective dates of their
promotion, therefore, they were menbers of the service in
substantive capacity fromrespective dates of pronotion. [t was
argued that the direct recruit Shri Raje Ramwas recruited | ong
after the pronmotion of the appellants (pronotees) and, therefore,
the pronotees cannot be pushed down and pl aced bel ow t he
direct recruit. On exam nation of the rules, this Court found
that recruitment to the service was fromthree sources, nanely,
direct recruitnment, pronotion and by transfer. A ratio was
prescri bed under rule 5(2) between the pronotees and direct
recruits. The ratio was 1:1. It was held that rule 5(2) had
restricted the nunmber of posts to pronmptees at 50% Under the
proviso to rule 5(2), it was laid down that the rigour of 50%
guota may be relaxed in cases where direct recruits were not
available. On reading rule 5, it was held by this Court that a
pronotee within his quota under rule 5 got his seniority from
the date when the vacancy arose in his quota. It was held that
the pronotee occupying the post within 50% quota of the direct
recruit acquired no right to the post and should yield to direct
recruit though pronoted later to him It was held that the
seniority of the pronptee has to be reckoned only fromthe date
of availability of the post and, therefore, he has to be placed
bel ow his i mredi ate senior pronotee within the said quota.

The officiating period of the pronotee between the date of
initial promotion and the date of availability of vacancy woul d
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stand excluded. A direct recruit on pronotion within his quota,
though later to the pronptee is interposed in between the

periods and interjects the pronotee’s seniority; he snaps the
links in the chain of continuity and steals a march over the
promotee. It has been further held that the rule of quota is a
statutory rule and nust be strictly inplemented. The result of
pushi ng down the pronptees nmay work hardship but it is

unavoi dable as it would nullify otherwise the statutory rules. In
the case of U P. Secretariat U D. A Association (supra), it has
been held by this Court that mere inaction on the part of the
gover nrent cannot be made ground to contend that the quota

rul e has broken down. In the present case, in the absence of
direct recruitnment, the appellants could not have got seniority
over direct recruits. Were there is inaction on the part of the
CGovernment or enployer or inposed ban on direct recruitnent

in filling up the posts neant for direct recruits, it cannot be held
that the quota has broken down.

Bef ore concluding, it may be pointed out that in the
present case, the inpugned seniority list is dated 10.11.1994
whereas regulation 34 has been anended w.e.f. 15.9.1995.
Therefore, reliance placed onthe anended regul ation 34 by the
appel l ants is incorrect.

For the aforestated reasons, we do not find any nerit in
the above civil appeals and the sane are dism ssed accordingly,
with no order as to costs.




