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I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 10660 COF 2010

CENTER FOR PIL & OTHERS . ..., APPELLANTS

VERSUS

UNFTON OF INDIA & OTHERS ..., RESPONDENTS

QFCE Bl B B &

1. By this order we are disposing of the prayer nmade by the
appel l ants for appointnent of a group of independent persons to
assist the Court in nonitoring the investigation being carried
out by the Central Bureau of Investigation (CBI), the
Enforcenment Directorate and the Income Tax Departnment in '2G

case'.

2. The wit petition filed by the appellants before the Del hi
Hi gh Court for ordering an investigation by the CBI or a Speci al
I nvestigation Team into what was termed as '2G Spectrum Scani
for unearthing the role of respondent no. 5 Shri A Raja, the
then Union Mnister, Departnent of Teleconmunications, senior
officers of the departnent, mddlenen, businessnen and others
was dismssed by the Delhi Hgh Court vide order dated

25. 5. 2010.



3.

Court

The appellants challenged the order of the Delhi

in SLP(C) No. 24873/2010. By a detailed order

Hi gh

dat ed

16.12. 2010, this Court granted |eave and issued the follow ng

di rections:

“(i) CBI shall conduct thorough investigation into
various issues highlighted in the report of the
Central Vigilance Conmm ssion, which was forwarded
to the Director, CBI vide letter dated 12-10-2009
and the report of the CAG who have prima facie
found serious irregularities in the grant of
licences to 122 applicants, nmgjority of whom are
said to be ineligible, the blatant violation of the
terms and conditions of licences and huge loss to
t he public exchequer running into several thousand
crores. CBI should also probe how licences were
granted to large nunber of ineligible applicants
and who was responsible for the sane and why TRA
and DoT did not take action against those |icensees
who sold their stakes/equities for many thousand
crores and al so against those who failed to fulfi
rol | out obl i gati ons and conmply W th ot her
conditions of |icence.

(i) CBlI shall conduct the investigation wthout
being influenced by any functionary, agency or
instrunentality of the State and irrespective of
the position, rank or status of the person to be
i nvesti gat ed/ pr obed.

(rit) CBl shall, if it has already not registered
first information report in the context of the
alleged irregularities commtted in the grant of
licences from 2001 to 2006-2007, now register a
case and conduct thorough investigation wth
particular enphasis on the loss caused to the
public exchequer and corresponding gain to the
i censees/service providers and also on the issue
of allowing use of dual/alternate technology by
sone service providers even before the decision was
made public vide press rel ease dated 19-10-2007.

(tv) CBlI shall also make investigation into the
all egation of grant of huge loans by the public
sector and other banks to sone of the conpanies
whi ch have succeeded in obtaining |icences in 2008
and find out whether the officers of DoT were
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signatories to the |oan agreenent executed by the

private conpanies and if so, why and wth whose

perm ssion they did so.

(v) The Directorate of Enf or cenent / agenci es

concerned of the |Inconme Tax Departnment shal

continue their investigation w thout any hindrance

or interference by anyone.

(vi) Both the agencies i.e. CBI and the Directorate

of Enforcenent shall share information with each

other and ensure that the investigation is not

hanpered in any manner what soever.

(vii) The Di rector CGeneral , | ncone Tax

(I'nvestigation) shall, after conpletion of analysis

of the transcripts of the recording nade pursuant

to the approval accorded by the Hone Secretary,

Governnment of India, hand over the sanme to CBI to

facilitate further investigation into the FIR

already registered or which my be registered

herei nafter.”
4, In furtherance of the directions given by the Court, the
CBl, the Directorate of Enforcenent and the |Incone Tax Depart nent
have, fromtinme to tinme, submtted reports showi ng the progress
made in the investigation of 2G case. After considering the
obj ections raised on behalf of the Union of India, this Court by
order dated 11.4.2001 decided the issue relating to appointnent

of the Special Public Prosecutor.

5. During the hearing of the case Shri Prashant Bhushan,
| earned counsel for the appellants repeatedly nmade a request for
appoi ntnent of a group of independent persons to assist the Court
in nonitoring the investigation, which request was strongly

opposed by Shri K. K. Venugopal .
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6. Shri Prashant Bhushan, subnmitted that keeping in viewthe
nature of the case in which political and executive functionaries
of the State have connived with the businessnmen for causing |oss
to the public exchequer to the tune of nmany thousand crore
rupees, sone of whom have already been chargesheeted before the
Speci al Judge, CBI, this Court should appoint independent persons
for assistance in nonitoring the further progress of the case.
Learned counsel submtted that the first chargesheet filed by the
CBl is acconpanied by docunents running into 80,000 pages and
| arge nunber of reports have been submtted before this Court by
the CBlI, the Enforcenent Directorate and the Inconme Tax
Departnment which require detailed study of different facets of
the crinme allegedly conmitted by |arge nunber of persons and,

therefore, if a group of independent persons is appointed, the

nmonitoring by the Court wll beconme nore convenient and
ef fective.
7. Shri K. K. Venugopal , | earned senior counsel appearing for

the CBI argued that the Court should not entertain the prayer
made on behalf of the petitioner and appoint any outsider for
assisting it because for the last nore than one year the CBI and
ot her agencies have very effectively investigated the case and
filed two chargesheets. Learned senior counsel submtted that the
Court has al so expressed satisfaction with the node and pace of
i nvestigation so far carried out by the CBI and the Enforcenent

Directorate and, therefore, there is no warrant for appointnent
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of any other person who nmay act as a super-CBI. Shri Venugopa
enphasi zed that the Court nonitoring the investigation cannot
i ssue direction regarding the manner in which such investigation
should be <carried out Dbecause that would tantanount to
interference with the functioning of the CBI which is a statutory
body established under the Delhi Special Police Establishnent
Act, 1946 (for short, 'the 1946 Act'). Learned senior counsel
then submtted that even though under Section 8(1) of the Centra
Vi gi l ance Comm ssion Act, 2003 (for short, 'the 2003 Act') the
Central Vigilance Commi ssion has been clothed with the power to
exerci se superintendence over the functioning of the Delhi
Special Police Establishnent, it cannot interfere wth the
i nvestigation or direct the manner in which the investigation
shoul d be conducted. Learned senior counsel also submtted that
the monitoring before this Court has already cone to an end
i nsofar as the chargesheets filed before the Special Court are
concerned and in the mdst of further investigation there is no
justification for appointnent of a group of persons to nonitor

the investigation in the name of assisting the Court.

8. We have considered the respective subm ssions. In Vineet
Narain's case (1998) 1 SCC 226, this Court entertained the
petition filed under Article 32 of the Constitution and ordered
i nvestigation by the CBl into what canme to be known as 'Hawal a
Case'. After considering the reports subnmtted fromtine to tine,

the three-Judge Bench exam ned different facets of the need of an
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i ndependent agency to investigate the cases of corruption by
public servants and issued several directions concerning the CBI
the Central Vigilance Conmm ssion, the Enforcenent Directorate,
etc., including the foll ow ng:

"58. As a result of the aforesaid discussion, we
hereby direct as under:

. CENTRAL BUREAU OF | NVESTI GATI ON (CBI) AND CENTRAL
VI G LANCE COW SSI ON ( CVC)

1. The Central Vigilance Conm ssion (CVC) shall be
given statutory status.

2. Selection for the post of Central Vigilance
Commi ssi oner shall be made by a Conmittee conprising
the Prime Mnister, Hone Mnister and the Leader of
the Qpposition from a panel of outstanding civil
servants and others with inpeccable integrity, to be
furni shed by the Cabinet Secretary. The appointnent
shall be made by the President on the basis of the
recommendati ons nmade by the Commttee. This shall be
done i medi ately.

3. The CVC shall be responsible for the efficient
functioning of the CBI. Wile Governnent shall remain
answerable for the CBlI's functioning, to introduce
visible objectivity in the nechanism to be
established for overviewing the CBI's working, the
CVC shall be entrusted wth the responsibility of
superi ntendence over the CBI's functioning. The CBI
shall report to the CVC about cases taken up by it
for investigation; progress of investigations; cases
in which charge-sheets are filed and their progress.
The CVC shall review the progress of all cases noved
by the CBI for sanction of prosecution of public
servants which are pending wth the conpetent
authorities, specially those in which sanction has
been del ayed or refused.

4. The Central Governnent shall take all neasures
necessary to ensure t hat t he CBI functions
effectively and efficiently and is viewed as a non-
parti san agency.

6. Recommendations for appointnment of the Director

CBI shall be mde by a Commttee headed by the
Centr al Vi gil ance  Conmi ssi oner with the Home
Secretary and Secretary (Personnel) as nenbers. The
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views of the incunbent Director shall be considered
by the Committee for meking the best choice. The
Committee shall draw up a panel of IPS officers on
the basis of their seniority, integrity, experience
in investigation and anti-corruption work. The final
sel ection shall be made by the Appointnents Committee
of the Cabinet (ACC) from the panel reconmended by
the Selection Conmttee. |If none anong the panel is
found suitable, the reasons thereof shall be recorded
and the Commttee asked to draw up a fresh panel.”

9. After taking note of the directions given in Vineet
Narain's case, the Governnment introduced the Central Vigilance
Commi ssion Bill, 2003, which was finally enacted as the Centra
Vi gi l ance Comm ssion Act, 2003. The preanble and Sections 3(1),
3(2), 3(3), 8(1)(a), 8(1)(b) and 8(1)(e) of that Act read as
under :

“Preanble: An Act to provide for the constitution of
a Central Vigilance Commi ssion to inquire or cause
inquiries to be conducted into offences alleged to
have been commtted wunder the Prevention of
Corruption Act, 1988 by certain categories of public
servants of the Central Governnment, corporations
established by or under any Central Act, Governnent
conpani es, societies and |ocal authorities owned or
controlled by the Central Governnent and for matters
connected therewith or incidental thereto.

3. (1) There shall be constituted a body to be known
as the Central Vigilance Conm ssion to exercise the
powers conferred upon, and to perform the functions
assigned to it wunder this Act and the Central
Vigilance Comm ssion constituted under sub-section
(1) of section 3 of the Central Vigilance Conmm ssion
O di nance, 1999 (Ord. 4 of 1999) which ceased to
operate, and conti nued under the Governnent of India
in the Mnistry of Personnel, Public Gievances and
Pensions (Departnment of Personnel and Training)
Resolution No. 371/20/99-AVD 111, dated the 4th
April, 1999 as anended vide Resolution of even
nunber, dated the 13th August, 2002 shall be deened
to be the Conm ssion constituted under this Act.

(2) The Comm ssion shall consist of —
(a) a Central Vigilance Comm ssioner —Chairperson;
(b) not nore than two Vigilance Conm ssioners —



Menmber s.

(3) The Central Vigilance Comm ssioner and the
Vigilance Commissioners shall be appointed from
anongst persons—

(a) who have been or are in an All-India Service or
in any civil service of the Union or in a civil post
under the Union having knowl edge and experience in
the matters relating to vigilance, policy making and
adm ni stration including police adm nistration; or

(b) who have held office or are holding office in a
corporation established by or under any Central Act
or a Governnent conpany owned or controlled by the
Central Governnent and persons who have expertise and
experience in finance including insurance and
banki ng, law, vigilance and investigations:

Provided that, from anongst the Central Vigilance
Comm ssioner and the Vigilance Comm ssioners, not
nore than two persons shall belong to the category of
persons referred to either in clause (a) or clause

(b).

8. Functions and powers of Central Vi gi | ance
Commi ssion - (1) The functions and powers of the
Comm ssi on shall be to—

(a) exercise superintendence over the functioning of
the Del hi Special Police Establishnment insofar as it
relates to the investigation of offences alleged to
have been commtted under the Prevention of
Corruption Act, 1988 (49 of 1988), or an offence with
which a public servant specified in sub-section (2)
may, under the Code of Crimnal Procedure, 1973 (2 of
1974), be charged at the sane trial;

(b) give directions to the Delhi Special Police
Establi shnent for the purpose of discharging the
responsibility entrusted to it under sub-section (1)
of section 4 of t he Del hi Speci al Pol i ce
Est abl i shnment Act, 1946 (25 of 1946):

Provided that while exercising the powers of
superi nt endence under clause (a) or giving directions
under this clause, the Conm ssion shall not exercise
powers in such a manner so as to require the Del hi
Speci al Police Establishnent to investigate or
di spose of any case in a particul ar manner;

(c) inquire or cause an inquiry or investigation to
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be nmade on a reference nade by the Central Governnent

wherein it is alleged that a public servant being an

enpl oyee of the Central Governnment or a corporation

established by or under any Central Act, Governnent

conpany, society and any local authority owned or

controlled by that Governnent, has commtted an

of fence under the Prevention of Corruption Act, 1988

(49 of 1988), or an offence with which a public

servant may, under the Code of Crimnal Procedure,

1973 (2 of 1974), be charged at the sane trial;

(e) review the progress of investigations conducted

by the Delhi Special Police Establishnent into

offences alleged to have been conmitted under the

Prevention of Corruption Act, 1988 (49 of 1988) or

the public servant may, under the Code of Crimna

Procedure, 1973 (2 of 1974), be charged at the sane

trial;”
10. A conbined reading of the directions given by this
Court in Vineet Narain's case (supra) and Sections 8(1)(a), 8(1)
(b) and 8(1)(e) of the 2003 Act makes it clear that the Centra
Vigilance Comm ssion is required to exercise superintendence over
the functioning of the Delhi Special Police Establishnent in
matters relating to the investigation of offences allegedly
coommitted under the Prevention of Corruption Act and/or an
offence with which a public servant specified in sub-section (2)
of Section 8 of the 2003 Act is charged at the sane trial and
give directions to the Del hi Special Police Establishnent for the
pur pose of discharging the responsibility entrusted to it under
Section 4(1) of the 1946 Act. However, in view of proviso to
Section 8(1)(b) of the 2003 Act the Central Vigilance Comm ssion
cannot, while exercising the power of superintendence under

clause (a) or giving directions under clause (b), direct Delhi

Special Police Establishment to investigate or dispose of any
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case in a particular manner. In other words, the power of
superi nt endence cannot be used by the Central Vi gi | ance
Commission for interfering with the manner and nethod of
investigation or consideration of any case by the CBlI in a

particul ar manner.

11. Al though, initially the CBI may not have taken up
the matter relating to investigation of 2G case with requisite
seriousness, after 16.12.2010 it has satisfactorily conducted the
i nvestigation. Therefore, there is no justification to appoint a
group of persons to directly or indirectly scrutinise or
supervise the further investigation being conducted by the CBI
and other agencies. However, keeping in view the nature of the
case and involvenent of |arge nunber of influential persons, we
feel that it will be appropriate to require the Central Vigilance
Commi ssioner and the Senior Vigilance Conmm ssioner appointed
under Section 3(2) of the 2003 Act to render assistance to the
Court in effectively nmonitoring the further investigation of the
case. This course will be perfectly in tune with the nmandate of

Section 8(1) of the 2003 Act.

12. We, therefore, issue the follow ng directions:
(i)In future copies of the report(s) of the investigation
conducted by the CBI and other agencies shall be nade
avai lable to the Central Vigilance Conm ssioner in sealed

envel opes.
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(Ti)Wthin next one  week t he Centr al Vi gi | ance
Commi ssioner and the Senior Vigilance Conmm ssioner shal
examne the report(s) and send their observations /
suggestions to this Court in seal ed envel opes which shal
be considered along with the report(s) of the CBlI and

ot her investigating agencies.

13. The aforesaid direction shall not in any nanner be
construed as a reflection on the integrity of the investigation
so far done by the team of CBlI and other investigating agency or
which nay be done in future or their conpetence to effectively

performthe job in relation to 2G case.

( ASOK KUMAR GANGULY )
NEW DELHI ;
FEBRUARY 02, 2012.



