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D.K JAIN, J.:

Leave granted.
2. In relation toa Miulti-State Co-operative Bank
carrying on business in nore than one State, which
government \026 Central or State, is the "appropriate
government" for the purposes of the Industrial D sputes
Act, 1946 (for short "the ID Act™), is the short question for
consi deration in this appeal ?
3. The Appel | ant-Bank (hereinafter referred to as "the
Bank") was originally registered under the Maharashtra
State Co-operative Societies Act, 1960. As the Bank had a
nunber of branches outside Maharashtra, subsequently, it
got registered under the Mil ti-State Co-operative Societies
Act, 1984. It is in the banking business and is governed by
the provisions of the Banki ng Regul ati on Act, 1949 (for
short "the BR Act"). The respondent is a trade uni on and
represents worknen enpl oyed in the Bank
4. Mai nly aggrieved by transfer of el even enpl oyees from
one place to another, alleging it as an act of viectimsation,
the respondent filed a conpl ai nt agai nst the Bank under
Section 28 of the Maharashtra Recognition of Trade Unions
and Prevention of Unfair Labour Practices Act, 1971 (for
short "the MRTU & PULP Act"), along with an application
for interimrelief, before the Industrial Court at Minbai.
VWile resisting the conplaint, the Bank raised certain
prelimnary issues of jurisdiction and maintainability of the
conpl aint under the MRTU & PULP Act. The plea of the
Bank was that as it was engaged in the business of banking
and i s a Banking Conmpany as defined in Clause (c) of
Section 5 of the BR Act, the appropriate government woul d
be the Central Governnment and therefore, the provisions of
the MRTU & PULP Act, a State Act, were not applicable.
The Industrial Court upheld the objection and ordered that
the conplaint may be returned to the respondent for
seeking relief before an appropriate forum
5. The respondent questioned the validity of the said
order by preferring a wit petition in the H gh Court.
Allowing the wit petition, the | earned single Judge cane to
the conclusion that for the "appropriate Governnent" to be
the Central CGovernnment it was necessary that the Bank
nmust be a Conpany incorporated under the Conpanies
Act, 1956, which requirenent was mssing in the present
case. He observed, that even though the respondent may be
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carryi ng on banki ng business, yet it is not a Conmpany as
defi ned under Section 5(d) of the BR Act. Inter-alia, holding
that the definition of Banking Conpany woul d not include
a Co-operative Bank, which would be regul ated under the
provi sions of the Maharashtra State Co-operative Societies
Act, the | earned Judge set aside the order of the Industria
Court and remanded the matter back to that Court for
decision on merits.
6. Bei ng aggrieved, the Bank filed a Letters Patent
Appeal before the Division Bench. Inter-alia, observing that
Section 2(bb) of the ID Act is an instance of |egislation by
i ncorporation and not |egislation by reference and,
therefore, the amendnments made in the BR Act after 1949
cannot be read into the I D Act, Division Bench cane to the
concl usion that the appropriate Governnent in the present
case woul d be the State Governnent. In other words, the
Di vi sion Bench held that for the purpose of deciding which
is the "appropriate governnent" the expression "Banking
Conpany" will have to be read, as it existed in BR Act of
1949 and that the subsequent amendnents nade vide
Banki ng Regul ation Act, 1965 had to be ignored. Being
aggrieved, the Bank is beforeus by special |eave.

We have heard M. Janshed Camm, |earned senior
counsel appearing on behalf of the Bank and M. Chander
Uday Si ngh, |earned senior counsel on behalf of the
respondent.
8. On behal f of the appellant it -was contended that
Section 2(bb) of the ID Act creates its own corporate entity,
i.e., multi-State Banki ng Conpany and reference to the BR
Act is for the limted purpose of identifying one kind of
banking institution it brings-in. Thus, there is no question
of such nmulti-State Banking Conpany referred to in the BR
Act of being bodily lifted in the ID Act by |egislative
i ncorporation of the BR Act, 1949 and, therefore, when the
expressi on "Banki ng Conpany" was expanded in 1965 to
i ncl ude co-operative banks, such co-operative banks al so
becanme banki ng conpani es under the BR Act and if any of
these newy included banki ng conpani es operate in nore
than one State, then they also becone multi-State Banking
Conpani es for the purpose of Section 2(bb) of the ID Act. It
is asserted that introduction of definition "Banking
Conpany" in the first part of Section 2(bb) of ID Act is a
case of referential |egislation and not |egislation by
i ncorporation. Laying enphasis on the Industrial Disputes
(Banki ng and | nsurance Conpani es) Act, 1949 (for short
“"the IDBIC Act") it was submitted by the | earned counse
that the 1DBI C Act mandates that in respect of nulti-State
Banki ng and I nsurance Compani es the appropriate
Government for all industrial disputes would only be the
Central CGovernnment and, therefore, the expression
"Banki ng Conpany" in Section 2(bb) of the ID Act nust be
read in conjunction with the object and purpose of IDBIC
Act so as to bring ID Act into syne with the 1DBIC Act.. The
submi ssion is that being aware of the malice in the
industrial field relating to multi-State Banks and | nsurance
Conpanies, IDBIC Act was enacted to bring all nulti-State
Banki ng and I nsurance Conpani es under the control of the
Central Covernment as appropriate CGovernment, to obviate
the difficulties being faced by the banks and i nsurance
conpani es, havi ng branches outside one State, inter-alia in
the formof lack of uniformty of service conditions and
i ndustrial peace.
9. Per contra, |earned counsel for the respondent
submitted that the doctrine of statutory incorporation
squarely applies in the present case, as the definition of
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"Banki ng Conmpany"” in the ID Act had been bodily lifted
fromthe BR Act. Mbdreover, the definitions in Sections 2(a),
2(bb) and 2(kk) of the ID Act are exhaustive. Subsequent
amendnments fromtime to time in Section 2(bb) to include
certain specified institutions clearly show the |egislative
intent not to give an expansive interpretation to the origina
words. It is contended that the fact that the Parlianent
expressly amended Section 2(bb) to include State Bank of

I ndi a, notw thstandi ng anendnents to the BR Act on 22nd

Cct ober, 1956 to apply that Act to the State Bank of India
and correspondi ng new banks is a strong indicator of the

| egislative intent that amendments to the BR Act were not

i ntended to apply automatically to Section 2(bb) of the ID
Act .

10. In order to appreciate the contentions raised, it would
be necessary to refer to sonme salient statutory provisions,
whi ch formthe background of the issue involved.

11. The |1.D.-Act came into force with effect from 1st April
1947. The term "appropriate Governnent" was defined in
Section 2(a). However, sub-clause (i) of clause (a) cane to
be anmended in the year 1949 by the anendnment Act 54 of

1949, whereby in relation to any industrial dispute
concerni ng a "Banki ng-Conmpany" or |nsurance Conpany,

the Central CGovernnent was declared to be the

"appropriate Government™. Sinultaneously, Section 2(bb)

was i nserted by the same Act, defining the "Banking
Conpany". Needless to add that it is only those banking
conpani es which fall within the anbit of the definition in
the said provision that the Central CGovernment woul d be

the appropriate government. Wth respect to- other banking
conpani es, the State Governnent, in which the bank is
situated, would be the appropriate governnment-in terns of
sub-clause (ii) of clause (a) of Section 2 of the ID Act.
Section 2(bb) which is at the centre of controversy reads as
under :

"2(bb). "Banki ng Conmpany" means a banki ng

conpany as defined in Section 5 of the Banking

Conpani es Act, 1949 (10 of 1949) having

branches or other establishnents in nore than

one State and includes (the Export-Inport Bank

of India) (the Industrial Reconstruction Bank of

India), (the Industrial Devel opnent Bank of

India), (the Small Industries Devel opnent Bank

of India established under section 3 of the Small

I ndustri es Devel opment Bank of |ndia Act,

1989), the Reserve Bank of India, the State Bank

of India (a correspondi ng new bank constituted

under Section 3 of the Banki ng Comnpanies

(Acqui sition and Transfer of Undertakings Act,

1970 (5 of 1970) (a correspondi ng new bank

constituted under Section 3 of the Banking

Conpani es (Acqui sition and Transfer of

Undert aki ngs) Act, 1980 (40 of 1980), and any

subsi diary bank), as defined in the State Bank of

I ndi a (Subsidiary Banks) Act, 1959 (38 of 1959)."

From a bare reading of the Section it is clear that in order

to fall within the nmeaning of this definition, a "Banking
Conpany" has to satisfy two requirenents, viz: (i) it should

be a "Banki ng Company" as defined in Section 5 of the

Banki ng Conpani es Act, 1949 and (ii) it should have

branches or other establishments in nore than one State.

It may al so be noted that some banks, by nanme, have
specifically been included in the definition. Section 5 of the
BR Act gives interpretation to various expressions used in
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the said Act. As per clause (c) of Section 5 the expression
"Banki ng Company" mneans any " Conpany" which transacts

the business of banking in India. According to Section 5(b)
"banki ng" neans the accepting, for the purpose of |ending

or investnent, of deposits of nobney fromthe public,
repayabl e on demand or otherw se and w t hdrawabl e by

cheque, draft, order or otherw se. The expression

"Conpany" has been interpreted in clause (d) of Section 5

to nean any Conpany as defined under Section 3 of the
Conpani es Act, 1956 and includes foreign conpany wthin

the meani ng of Section 591 of that Act. I ndubi tably, the
appel l ant-Bank is not a Company within the neaning of the
sai d clause. However, by the Act 23 of 1965 severa
amendnments were carried out . in the BR Act with effect from
1st March, 1966, wi dening the scope of the said Act. By that
amendnment Part-V, containing only one Section 56,

providing for application of BR Act to Co-operative Banks,

i ke the appell ant-Bank, was inserted. Section 3 was
substituted to declare that the provisions of the BR Act
shal |l apply to a Co-operative Society only in the nmanner

and to the extent specified in Part-V thereof.

12. The main question raised for determ nation is whether
the afore-noted amendnents to the BR Act, particularly
insertion of Section 56 in the new format w.e.f. 1st March
1966, after the insertion of the definition of "Banking
Conpany" in the I D Act by Act 54 of 1949 will apply

muitatis nutandis to the matters governed by the 1D Act?

13. As there is no indication in the ID Act as to the
applicability or otherw se of the subsequent anendments in
the BR Act, the question posed has to be answered.in the
light of the two concepts of statutory interpretation
nanel y, incorporation by reference and nere reference or
citation of one statute into another. Thus, answer to a
rather intricate question hinges on the test whether at the
time of insertion of the definition of the term "Banking
Conpany" in the formof sub-section(bb) of Section 2 of the
ID Act by the 1949 Act it was a nere reference to the
Banki ng Conpani es Act, 1949 (later re-christened as the
Banki ng Regul ation Act) or the intendment of the

| egislature was to incorporate the said definition as it is in
the I D Act?

14. Bef ore adverting to the said core issue, we may briefly
notice the distinction between the two afore-nentioned
concepts of statutory interpretation, viz., a nere reference
or citation of one statute in another and incorporation by
reference. Legislation by incorporation is a conmon

| egi sl ative device where the legislature, for the sake of
conveni ence of drafting incorporates provisions froman
existing statute by reference to that statute instead of
verbati mreproduci ng the provisions, which it desires to
adopt in another stature. Once incorporation is nade, the
provi si on incorporated beconmes an integral part of the
statute in which it is transposed and thereafter there'is no
need to refer to the statute from which the incorporation.is
made and any subsequent anmendnent nade in it has no

effect on the incorporating statute. On the contrary, in the
case of a mere reference or citation, a nodification, repea
or re-enactnent of the statute, that is referred will also
have effect on the stature in which it is referred. The effect
of "incorporation by reference” was aptly stated by Lord
Esher, MR In re: Wod s Estate, Ex parte Her

Maj esty’s Commi ssioners of Wrks and Buildings in

the followi ng words at page 615:

"If a subsequent Act brings into itself by

reference some of the clauses of a former Act, the
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| egal effect of that, as has often been held, is to
wite those sections into the new Act just as if
they had been actually witten in it with the pen
or printed init, and, the nonment you have those
clauses in the later Act, you have no occasion to
refer to the former Act at all."”

15. The Privy Council in Secretary of State for India in
Council vs. Hi ndustan Co-operative Insurance Society
Ltd. , while anplifying the doctrine of incorporation
observed as foll ows:

"Their Lordships regard the [ocal Act as

doi ng nothing nore than incorporating certain

provi sions froman existing Act, and for

conveni ence of draft doing so by reference to that
Act, instead of setting out for itself at |ength the
provi sions which it was desired to adopt\005 The

i ndependent exi stence of the two Acts is

therefore recogni zed; despite the death of the

parent Act, its offspring survives in the

i ncorporating Act. Though no such saving

cl ause appears in the General C auses Act, their
Lordshi ps think that the principle involved is as
applicable in Indiaas it is in this country."”

16. The doctrine of legislation by i'ncorporation and its
ef fect has been dealt with by this Court in a catena of
decisions. In Ram Sarup vs. Minshi & Os. a

Constitution Bench held that repeal of Punjab Alienation of
Land Act, 1900 had no effect on the continued operation of
the Punjab Pre-enption Act, 1913 and that the expression
"agricultural land" in the later Act had to be read as if the
definition of the Alienation of Land Act had been bodily
transposed into it. After referring to what Brett, L.J. said
on the effect of incorporation.in Carke vs. Bradl augh
nanely, "where a statute is incorporated, by reference, into
a second statute the repeal of the first statute by /a third
does not affect the second", it was observed as foll ows: -
"Where the provisions of an Act are

incorporated by reference in a later Act the

repeal of the earlier Act has, in general, no effect

upon the construction or effect of the Act in

which its provisions have been incorporated.

* * *

In the circunstances, therefore, the repea

of the Punjab Alienation of Land Act of 1900 has
no effect on the continued operation of the Pre-
enption Act and the expression ’'agricultura

land’” in the later Act has to be read as if the
definition in the Alienation of Land Act had been
bodily transposed into it."

17. The sane principle was applied in Bolani Oes Ltd.
vs. State of Orissa . In that case this Court was

consi dering the question regarding the interpretation of
Section 2(c) of the Bihar and Orissa Mtor Vehicles
Taxation Act, 1930 (for short "the Taxation Act"). This
Section when enacted adopted the definition of "notor
vehicle" contained in Section 2(18) of the Mdtor Vehicles
Act, 1939. Subsequently, Section 2(18) was anended by
Act 100 of 1956 but no correspondi ng anendnent was

nmade in the definition contained in Section 2(c) of the
Taxation Act. The argunent advanced was that the
definition in Section 2(c) of the Taxation Act was not a
definition by incorporation but only a definition by
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reference and the neaning of "nmotor vehicle" in Section 2(c)
must, therefore, be taken to be the same as defined from
time to time in Section 2(18) of the Mtor Vehicles Act,
1939. The argunent was rejected by this Court and it was
held that this was a case of incorporation and not reference
and the definition in Section 2(18) of the Mtor Vehicles
Act, 1939, as then existing, was incorporated in Section 2(c)
of the Taxation Act and neither repeal of the Mtor Vehicles
Act, 1939 nor any anmendnent in it would affect the
definition of "notor vehicle" in Section 2(c) of the Taxation
Act .

18. The decision of this Court in Mbhindra & Mahindra
Ltd. Vs. Union of India & Anr. also proceeded on the

sanme principle. There the question was in regard to the

ef fect of subsequent anendnment in Section 100 of the Code

of Civil Procedure, 1908 on Section 55 of the Mnopolies

and Restrictive Trade Practices Act, 1969 (for short "The
MRTP Act™). Section 55 of the MRTP Act provides for an
appeal 'to this Court against the orders of the Mnopolies
and Restrictive Trade Practices Comm ssion on "one or

nore of the grounds specified in Section 100 of the Code of
G vil Procedure, 1908". ~ Section 100 of the Code of G vi
Procedure was substituted by a new Section in 1976, which
narrowed the grounds of appeal under that Section. In
construing Section /55 of the MRTP Act this Court held that
Section 100 of the Code as it existed in 1969 was
incorporated in Section 55 and the substitution of new
Section in the code, ‘abridging the grounds of appeal, had

no affect on the appeal under Section 55 of the MRTP Act.

19. The principle laid down in these decisions was
reiterated in U P. Avas Evam Vi kas Parishad vs. Jainu
Islam & Anr. and lately in P.C. Agarwala vs. Paynent

of Wages Inspector, MP. & Os. It is, therefore, clear
fromthe afore-noted decisions that if there is a nmere
reference to a provision of one statute in another without

i ncorporation, then, unless a different intention clearly
appears, the reference would be construed as a reference to
the provision as may be in force fromtinme to tine'in the
fornmer statute. But if a provision of one statute is

i ncorporated in another, any subsequent anendment in'the
fornmer statute or even its total repeal would not affect the
provision as incorporated in the latter statute.

20. However, the distinction between incorporation by
ref erence and adopti on of provisions by nere reference or
citation is not too easy to highlight. The distinction is one
of difference in degree and is often blurred. The fact that
no cl ear-cut guidelines or distinguishing features have been
spelt out to ascertain whether it belongs to one or the other
category nmakes the task of identification difficult. The
semantics associated with interpretation play their role to a
l[imted extent. Utimately, it is a matter of probe into

| egislative intention and/or taking an insight into the

wor ki ng of the enactnment if one or the other viewis
adopted. Therefore, the kind of |anguage used in the

provi sion, the schenme and purpose of the Act assune
significance in finding answer to the question. (See:
Col I ector of Custonms vs. Sanpathu Chetty & Anr. ). The
doctrinaire approach to ascertain whether the legislation is
by incorporation or reference is, on ultimte anal ysis,
directed towards that end. (See: Maharashtra State Road
Transport Corporation vs. State of Mharashtra &

Os. ) Thus, the question for deternination is to which
category the present case bel ongs.

21. The plai n [ anguage of Section 2(bb) of the |ID Act
makes the intention of the legislature very clear and we
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have no hesitation in holding that reference to Section 5 of
t he Banki ng Conpani es Act, 1949 in the said provision is

an instance of legislation by incorporation and not

| egi sl ati on by reference.

22. Section 2(bb) of the ID Act as initially introduced by
Act 54 of 1949 used the word "means\005.. and includes" and
was confined to a "Banki ng Conpany" as defined in Section

5 of the Banki ng Conpani es Act, 1949, havi ng branches or

ot her establishnents in nmore than one provi nce and

includes Inperial Bank of India. Simlarly, Section 2(kk),
whi ch was al so introduced by Act 54 of 1949, defines

I nsurance Company as "an | nsurance Conpany defined in
Section 2 of the Insurance Act, 1938 (IV of 1938), having
branches or other establishnents in nore than one

province". It is trite to say that when in the definition

cl ause given in any statute the word "neans" is used, what
follows is intended to speak exhaustively. Wen the phrase
"means” is used . in the definition, to borrow the words of
Lord Esher MR in Gough vs. Gough , it is a "hard and

fast" definitionand no neaning other than that which is

put in the definition can be assigned to the sane. (Al so see:
P. Kasilingamand Os. vs. P.S. G College of Technol ogy

and others ). On the other hand, when the word

"includes” is used i'n the definition, the |egislature does not
intend to restrict the definition; makes the definition
enunerative but not exhaustive. That is to say, the term
defined will retain its ordinary neaning but its scope would
be extended to bring within it nmatters, whichin its ordinary
meani ng may or may not. conprise.  Therefore, the use of

the word "nmeans" followed by theword "includes"” in

Section 2(bb) of the ID Act is clearly indicative of the
legislative intent to nake the definition exhaustive and
woul d cover only those banki ng conpanies which fal

within the purview of the definition and no other.

23. Mor eover, Section 2(bb) has subsequently been
amended fromtine to tine by various anendnments to

i nclude certain specified banks and institutions, which
woul d ot herwi se not fall wi thin the exhaustive definition of
the "Banki ng Conmpany" in Section 2(bb) read with Section
5(c), 5(b) and 5(d) of the BR Act. It is plain that ' if the
Parliament had intended an expansive interpretation of the
original words, then there would have been no reason

what soever to keep anending the definition fromtine to

time. In our view, therefore, the | anguage of Section 2(bb)
clearly denpnstrates the |legislative intent-not to bring
within its anbit all the banks transacting the business of
banki ng in India.

24. We are, therefore, of the opinion that introduction of
t he Banki ng Conpani es Act, 1949 in clause (bb) of Section

2 of the ID Act is a case of incorporation by reference; it has
beconme its integral part and therefore, subsequent

amendnents in the BR Act woul d not have any effect on

the expression "Banki ng Conpany" as defined in the said

Secti on.

25. At this juncture, we nmay al so consider an alternative
subm ssi on made on behal f of the Bank that even if it is
assuned that the provisions of Section 5 of the BR Act were

i ntroduced into Section 2(bb) of the ID Act by way of

| egi sl ative incorporation, tw of the exceptions, nanely,
exceptions (c) and (d), carved out by this Court in State of
Madhya Pradesh vs. MV. Narasimhan and reiterated in

P.C. Agarwal a’s case (supra), would apply in the instant
case. The exceptions so enunerated are:

(a) Were the subsequent Act and the

previous Act are supplenental to each




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 8 of 8
ot her;

(b) Where the two Acts are in pari materi a;

(c) Wiere the anendnment in the previous Act,

if not inported into the subsequent Act

al so, would render the subsequent Act

whol Iy unwor kabl e and i neffectual; and

(d) Where the anendnent of the previous Act,
ei ther expressly or by necessary

i ntendnent, applies the said provisions to

the subsequent Act.

26. In our view, there is no substance in the contention

The ID Act is a conplete and self contained Code in itself
and its working is not dependant on the BR Act. It could
not al so be said that the anendnents in the BR Act either
expressly or by necessary intendnent applied to the ID Act.
We, therefore, reject the contention advanced by | earned
counsel for the appellant on this aspect as well.

27. Further, as noticed above, the definition of the
"Banki ng Company" in clause (bb) of Section 2 of the ID Act
bei ng exhaustive, it is only with respect to the "Banking
Conpany" falling within the anbit of ‘the said definition in
the ID Act, that the Central Governnment woul d be the
appropriate government, which admttedly is not the case
her e.

28. In the light of the analysis we have nade of the
provi sion contained in Section 2(bb) of the ID Act, we deem
it unnecessary to dilate on the inpact of the IDBIC Act on
the I D Act.

29. For all these reasons, we have no hesitation in
uphol di ng the view taken by the H gh Court that for the

pur pose of deciding as to which is the "appropriate
government", within the neaning of Section 2(a) of the ID
Act, the definition of the "Banking Conpany” will have to be
read as it existed on the date of insertion of Section 2(bb)
and so read, the "appropriate governnent” in relation to a
mul ti-state co-operative bank, carrying on business in nore
than one state, would be the State Governnent.

30. In the result, the appeal fails and is dism ssed
accordingly. The appellant shall pay the costs of the
respondent throughout.




