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DR ANAND, J.:
1. The appellant was tried for an of fence under  Section

302 IPC in connection with the nurder of one A ner Singh on
11.7.1984 at about 7.30 p.m The learned Judge @ Specia

Court, Ferozepur convicted himfor the said offence and
sentenced him to suffer life inprisonment. Through  this
appeal, under Section 14 of the Terrorists Affected  Areas
(Special Courts) Act, 1984, the appellant has challenged his
convi ction and sentence.

2. According to the prosecution case, the appellant _is
married to the sister of Pal Singh. An engagenent had been
brought about through the instrumentality of the appell ant
bet ween the daughter of Pal Singh and Lakhmir Singh son - of
Kashmir Singh. The deceased, Aj mer Singh and hi's brother

@urnej Singh PW3 were on friendly terns with Kashmir Singh
but for some reason or the other, that engagenment was
snapped and Lakhmr Singh was nmarried to sone  other  girl
about 3 days prior to the occurrence. The appel | ant
suspected that Ajnmer Singh deceased and his brother Gurnegj
Si ngh PW were responsible for the snapping of t he
engagenent. On 11.7.1984 at about 7.30 p.m, Curnej | Singh

PW 3 acconpani ed by Aj mer Singh, deceased and Raghbir  Si ngh

PWI were going to the fields to answer the call of nature
and when they reached near the bridge on the village pond,
the appellant cane fromthe opposite side wearing the robes
of a N hang and exhorted that he would teach thema |esson
for getting the engagenment snapped. |Imediately thereafter
the appellant took out a pistol fromunderneath the chola
(robes) that he was wearing and fired a shot at A mer Singh

On alarm being raised by Ajner Singh, P8 and PW, the
appel l ant fled away alongwith the pistol. One Major Singh

PW who was al so present in the nearby field also witnessed
the occurrence. Ajnmer Singh was renoved to the haveli and
whil e he was being shifted to the Hospital at Malout, in the
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tractor trolley of Kashmir Singh, he expired. On reaching
the hospital, the doctor pronounced A ner Singh dead. On
i nformation being sent by Dr. Sant Singh, Ex. P-5 about the
arrival of Ajner Singh deceased at the hospital to the
police station, Shri Raghubir Singh, ASI PW proceeded to
the hospital and recorded the statement of Gurmej Singh, EX.
P-4 at about 11.45 p.m The statenent was sent to the police
station for registration of a case and on its basis fornal
FIR Ex. P-4/ B was drawn up. A case under Section 302 | PC and
Section 25 Arns Act was registered at 12.10 a.m on

12.7.1984.: A copy of the special report was sent to the
Il aga magi strate and was received by himon 12.7.1984 at
about 6. 30

499

a.m After preparing the ingquest report Ex.P-2, the dead
body was dispatched for postnortem which was performed by
Dr. Sant Parkash Singh, Sr. Medical Oficer PWM on July 12,
1984 at about 11:00 a.m The doctor found fire arm injuries
on the deceased and opined that the death had been caused
due to shock and haenorrhage as a result of injury No. 1,
which was found to be sufficient inthe ordinary course of
nature to cause death.. During the investigation by ASI
Raghubir Singh, PWthe rough site plan of the place of
occurrence was prepared. ~ Fromthe spot, blood stained earth
as well as an enpty were collected vide neno Ex. P-8. The
same were secured in separate seal ed parcels. The appell ant
was arrested on 8.8.1984 and at the tinme of ‘his arrest, he
was found to be carrying with hima pistol and 7 live car-
tridges which were seized by the police.

3. At the trial, the prosecution exam ned Dr. Sant Parkash
Si ngh, PW. Draughtsman-Ajit Sharma, PW2, Gurnej Singh, PW
and Raghubir Singh, ASI PW. Raghubir Singh PW and Mjor
Singh PWs, the two other eye witnesses were tendered for
Cross exam nati on only. The appell ant denied  the
prosecution allegations against-himin his statement under
Section 313 Cr.P.C. The appellant was thereafter, convicted

and sentenced for the offence under Section 302 |PC The
case under Section 25 Arns Act was separately tried.

4, Learned counsel for the appellant subnmitted  that t he
solitary eyew tness exam ned at the trial by the

prosecution Qurnej Singh, PWB could not be relied upon, _as
not only he being the brother of the deceased was interested
in the prosecution case but al so because his evidence  stood
beli ed by the nedical evidence which showed that the stomach
and the bladder of the deceased were enpty thereby sug-
gesting that the injuries had been received by the -deceased
after he had answered the call of nature and not before as
suggested by Gurnmej Singh, PW3. Learned counsel _ also
submitted that in Rukka Ex. P-5 which was sent by the
doctor to the police station, it was recorded that the dead
body had been brought to the hospital by Raghbir Singh and
Maj or Singh and the name of Gurnej Singh was conspi cuous by
its absence which went to show that Gurnej Singh PWB was not
present at the tine of occurrence or when the deceased was
renoved to the hospital. According to the |learned counsel
the non-exani nation of Raghbir Singh, PW4 and Major Singh
PWs by the prosecution, who were only tendered for cross-
examnation, is a serious infirmty in the prosecution case
and renders it wunsafe to uphold the conviction of the
appel l ant on the basis of the uncorroborated testinmny of
Gurnej Si ngh, PW3.

5.@urnej Singh, PWB, is the elder brother of the deceased.
lieis the solitary eye witness exam ned by the prosecution
The absence of his name fromrukka Ex. P-5, sent by the
doctor to the police station imrediately after the arrival
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of the dead body in the hospital creates some doubt about
the presence of Gurnej Singh at the place of occurrence at
the tinme when the deceased woul d have acconpanied the in-
jured to the hospital. The identification of the deceased
by Gurnmej Singh and Mjor Singh PW at the tinme of
post nort em exam nati on of the deceased which has been relied
upon by |earned counsel for the State, can not cure the
def ect of the absence of the name of PWB from Ruqga
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Ex. P-5 because the postnortem exam nati on was conducted the
next day on 12-71984 at 11.00 a.m There is no explanation
avai l abl e on the record, nor has any been offered before wus
to explain the absence of the nane of PWB from Rugga Ex.P-5
in which it was recorded that Raghbir Singh and Major Singh
had brought the deceased to the hospital.

6. That the deceased died as a result of fire arminjuries
is not disputed but what has been challenged is whether the
occurrence took place in the manner described by Gurmnej

Singh 'PWB and whether Gurnej Singh PWB is an eye W tness.

The first information report was recorded by Raghubir Singh
PW on the basis of the statenment of Gurmej Singh, Ex.P-4
which was recorded at the hospital at about 11.45 p.m on
11.7.1984. The possibility that Gurmej Singh PWB m ght have
arrived at the hospital later on after learning about the
renmoval of his deceased brother to the hospital by Raghbir
Singh and Major Singh cannot be rul ed out. Mor eover, we
find that the special report reached the |l aga magi strate on
the next day at 6.30'a.m There is no explanation, available
on the record about the delay in receipt of' the specia

report by the Ilaga Magistrate. ~ Wien adm ttedly the court
of the |Ilaqga Magistrate and the police station are quite
close to each other. The fact that at thetimeof postnortem
exam nation the stonach and the bl adder were found  enpty,

though suggestive of the position that contrary to what
GQurrej  Singh, PW deposed, the deceased had answered the
call of nature before he was shot at, but cannot be
conclusive of it, as the possibility that the deceased ni ght
have defalcated and urinated after the receipt of ~ injuries
and before his death cannot rul ed out.

7. The prosecution in this case cane up with a positive case
that besides Gurnej Singh, PWB, Raghbir_ Singh PWl-and Major
Singh PW had al so witnessed the occurrence.  The nanmes of
these two witnesses are also nentioned in the rukka EX. P-5
as the persons who had brought the dead body to the
hospi tal . Their evidence in the circunstance of the case
was essential for unfolding of the prosecution case. The
prosecuti on however did not exam ne them and tendered them
for cross-exam nation by the accused at the trial but  they
were not cross-exam ned by the accused. Fromthe record of
the trial court we find that both PWM and PWs had been ten-

dered for cross examination "in the [light of t he
observations of the Suprene Court in the case of Jaggo AR
197 1, SC 1586. " We are at a loss to appreciate how a wit-

ness coul d be cross-exan ned, when he has not been exam ned
in chief that is to say, when there is nothing in relation
to which he coul d be cross-exani ned.
8.1t will be pertnment at this stage to refer to Section 138
of the Evidence Act which provides :
"138. Order of exam nations. Wtnesses shal
be first exam ned-chief then (if the adverse
party, so desires) crossexam ned, then (if the
party calling himso desires) re-exam ned.
The exmnation and cross-exam nation must
relateto relevant facts but t he Cross-
exani nati on need not be confined to the facts
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to which the witness testified on hi s

exam nation-in chief.

Direction for re- exam nati on. The re-

exam nation shall be directed to the ex-

pl anation of matters referred to in cross-

exam nation; and if new matter is, by per-

m ssion of Court, introduced in re-exam -
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nati on, the adverse part), may further cross-

exam ne upon that matter.
9. It would, thus be seen that Section 138 (supra) envisages
that a wtness would first be exam ned in chief and then
subj ect ed to cross-exam nation and for seeki ng any
clarification, the wtness nay be re-examned by t he
prosecuti on. There is, 1in our opinion, no neaning in
tendering a witness for cross exanm nation only. ' rendering
of a wtness for cross-exanm nation, as a matter of fact,
amounts ' to giving up of the witness by the prosecution as it
does not choose to exanmine him in chief however, the
practice  of tendering w tness for «cross-exanmination in
Session Trials had been frequently resorted to since the en-
actnent of the Code of Criminal Procedure, 1898. The reason
behi nd taking recourse to such a practice, which undoubtedly
is inconsistent wth Section 138 (supra), is not for to
seek. Under that Code as it stood prior to its amendnent by
Act 26 of 1955 a full-fledged magisterial enquiry was to be

held, in a case which was triabl e exclusively by the Court
of Sessions or the High Court, in~ accordance wth the
procedure laid down.in Chapter XVIIl thereof and in that
enquiry prosecution was required to examne all  its wt-

nesses. Under Section 288 of that Code the evidence of the
Wi t nesses so recorded by the Cormitting Magi strate could be
treated, at the discretion of the Session Judge, as
substantive evidence at the trial. Mre often than not, the
prosecution tak ing advantage of the above provision, use to
asks for and obtain | eave of the Sessions Court to treat the
depositions of thesr witnesses whomthey did not intend to
exam ne afresh, recorded in the conmittal enquiry as its
evidence in the trial and then tender them for /cross-
exam nati on. In other words, the prosecution brought on
record of the trial court and relied upon the testinonies of
some of the witnesses recorded at its instance before the
Conmmitting Magistrate as its evidence during the trial and
then tendered themfor cross-examination by the defences.
It will be pertinent to mention here that-Act 26 of 1955
whi ch anended the Code of 1898 restricted the exam nation of
prosecution witnesses in the conmttal enquiry inrespect of
cases instituted on police report only to those who were to
gi ve an ocul ar version of the incident only.
10. The question as to whether such a practice was | egal and
valid in view of Section 138 (supra) and, if so -to what
extent and in what manner it could be adopted came 'wup for
consi deration by different Hi gh Courts.
11. In Veera Koravan and others v. Enperor [AIR 1929 Madras,
906] a Division Bench of the Madras Hi gh Court opined that
nerely tendering of a prosecution wtness for Cross-
examnation is not a practice which should be encouraged
specially in a murder case as the procedure would be wunfair
to an accused.
12. In Sadeppa Cireppa Mutgi and others v. Enperor (AR
1942 Bonbay, 37) Beaunont, C.J. speaking for the Division
Bench of the Bonbay Hi gh Court opined

"*The other Kakeri witness is Shanbu, (Ex.

34), and a very irregular course was adopted

with regard to him He way tendered for
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cross-exam nation. The practice of tendering
W tnesses for cross-examnation which is no

doubt often adopted, is inconsistent wth
S. 138, Evidence Act, which says that w tness
shall be first exam ned-in-chief and then, if
ad-
502

verse party so desires, cross-exam ned, and
if, the party calling him so desire, re-
examned. It is obvious that if a witness is
exam ned by the defence wi thout having given
any evidence-in-chief, he is not being cross-
exam ned, by whatever nane the process may be
descri bed. The practice of tendering for
cross-exam nation should only be adopted in
cases of witnesses of secondary inportance.
VWere the prosecution have already got suffi-
cient evidence ona particular point, and do
not want to waste tine by examning a wtness
who was examined in the |ower Court, but at
the same tine do not want to deprive the
accused of the-right of cross-examning such
Wi t ness, t hey t ender him for Cross-
exam nation. But, | think, strictly speaking,
the wi tness ought to be asked by the
prosecution, wth the consent, of course, of
the pl eader for the accused, and the | eave of
the ‘Judge, whether his evidence in the |ower

Court, is true. |f he gives a general answer
as to the truth of his evidence in the | ower
Court, he can be cross-examned on that. But

he must in some way be exam ned-in-chief
bef ore he can be cross-exani ned. However, the
practice of tendering a witness for cross-
exam nation certainly should not be enployed
in the case of . an -inportant eye-w tness."
Enphasi s suppl i ed)
13.A Full Bench of the Bonbay High Court in Enperor v.
Kasamally Mrzalli (AIR 1942 Bonbay, 71) approved the
opi nion of Beaunont, C.J. (supra) and " condemed" the
practice of tendering a witness for cross-exam nation in no
uncertain terns.
14. A Division Bench of the Punjab High Court in Kesar Singh
and another v. the State (AIR 1954 Punjab, 286) after
analysing the provisions of Sections 137 and 138 of the
Evi dence Act, followed the law | aid down by the Full Bench
of the Bonmbay Hi gh Court in Kasamalli’'s case (supra) and
observed
"The other wtness of this fact is Jai/ Ram
P. W21 who was tendered for cross-exam nation
but he was not cross-exanm ned. That ‘again in
ny opinion is no evidence. The lawin  regard
to examination of witnesses is contained in
Section 137 and 138, Evidence Act. There is
no provision in that Act for permtting a
witness to be tendered for cross-exam nation
wi thout his being exam ned-in-chief and this
practice is opposed to S. 138 of the Act. "
(Enphasi s ours)
15. In Dhirendra Nath v. State (AIR 1952 Cal cutta, 621), a
Di vi sion Bench of the Calcutta H gh Court held:
"There is a type of case where witnesses of a
secondary inportance who have been exam ned
before the Committing Magistrate arc not
call ed before the Sessions Court, because the
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16. In

prosecution considers that it has already had
a sufficient body of evidence

concerned and then in fairness to the defence,
it those witnesses for cross-exam nation. But
the fact that the witness is tendered for
cross-exam nation nmeans and inplies that there
has been sone exam nation-in-chief. As far as
| can see, the only Practical way in which a
Wi t ness can be t ender ed for Cross-
exam nation is by asking him generally,

may be bya single question, in the sessions
court as to whether the statenments nade by
hi m before the comitting Magi strate were
true and on his answering in the affirmtive,
tendering the evidence given in the comritting
Magi strate’s court which would then serve

as  the exam nation-in-chief. Unl ess t he
exam nation-in-chi ef is brought on the
record in that fashion, | cannot understand on
what the defence w'll cross-exam ne t he
W tness tendered for cross-ex-

503

am nation. ~ It does not appear fromthe record

in this case that the evidence of the witness
before /the Comm tting Magistrate was brought
on the record at all. _I'nthese circunstances,
tendering for cross-exam nation seens to ne to
have been al nmost mneani ngl ess. ™

Chotta Singh v. State (AIR 196 Punjab, 120), the

Punj ab Hi gh Court hel d:

"Tendering a witness for cross-exam nation. is
al nbst tantampunt to giving up a wtness.
There is nothing in law that justifies such a
course. The trial courts adopt this manner of
examning wtnesses sinply to lighten their
burden, but it is not realised that in a
serious case like the present nurder case when
the learned trial Judge failed to exam ne
Wazira P. W5, he was very seriously remiss in
his duty."

17. A Division Bench of the Kerala Hgh Court in

Thazhat het hi

observed

Hansa v. State Kerala (AR 1967 Kerala, 16)

“"In this connection we wish-to clarify the
m staken inpression which the teaned Judge
seens to have entertai ned about the  propriety
of the procedure adopted by the prosecution in
tendering eye-w tnesses for cross-exan nation

PWLO who had given evidence in the Comitting
Court as an eye-witness was tendered for
cross-exani nation in the Sessions Court | after
he made a bald statenent that he has correctly
stated all he knew about the incident in the
enquiry, Court. The | earned Judge has
evidently relied on an observation made by the
Pat na H gh Court in Manzurul Haque v. State of
Bi har, AIR 1958 Pat 422 to find that such a
procedure is proper. But it is really not.
The very decision relied on by the |earned
Judge started by enunciating the principle
t hus :

" The practice of tendering witnesses |eads to
consi derabl e conf usi on and is to be
deprecated. A material w tness should not be

on

the poin
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nerely tendered but should be sworn and asked
to gi ve evi dence by t he prosecution
Tendering if at all should be confined to
wi t nesses of secondary inportance. "
18. Thus, it is seen that the Bonbay Kerala, Calcutta,
Madras and Punjab High Courts have notw thstanding the
provi sions of Sections 288 of the Code of 1898 consistently
taken the view that there is no procedure whereby the
prosecution is permitted to tender a witness for cross-ex-
ami nation only, w thout there being any exam nation-in-chief
inrelation to which, such a witness can be cross exam ned.
The practice of tendering a witness for cross-exam nation
has been consistently discouraged and even condemmed by
those High Courts and in our opinion rightly. Qur attention
has not been drawn to any judgnent of any other H gh Court
whi ch may have taken the contrary view
19.1n the State of U P. and another v. Jaggo alias Jagdish
and others (AIR 1971 SC, 1586) which has been referred to
and relied upon by the prosecution and the trial court for
adopting - the procedure of tendering PWM and PW for cross
exam nation only in our-opinion, has not been properly
appreci ated and has been misapplied. That judgnent cannot
be read to lay down, as a nmatter of |egal preposition, that
a wtness can be "tendered" for cross-exam nation even
without there being any examnation in chief If there is
sone earlier statement of the wtness recorded by a
conpetent court or an affidavit filedinthe trial court and
the witness testifies to the correctness of that earlier

statenment at the trial, it (in certain cases of w tnesses of
a formal nature) as noticed earlier be per-
504

mssible to tender himfor cross-exanination after. he is
sworn to the correctness of the earlier statenent,  because
in thateventhat earlier statement is treated as t he
exam nation-in-chief of the witness but that is not the same
thing as tendering a witness for ~cross-exan nation only,
wi t hout there being any cxam nation-in-chief on the record.
In Jaggo’s case (supra) a Bench of this court was
consi dering the question whether the nmere presentation of an
application by the prosecution to the effect that a certain
wi t ness had been "won over" was concl usive of the allegation
that he had been so "won over" and the —prosecution  was
therefore relieved of its obligation to examine himat the
trial. The preposition was negatived and it was in that
context, that this court observed
"On behal f of the appellant it was said that
Ramesh Chand wa won over and therefore the
prosecution could not call Ramesh., The . High
Court rightly said that the nere presentation
of an application to the effect that a w'tness
had been won over was not conclusive  of the
guestion that the wi tness has been won  over.
I n.such a case Ramesh coul d have been produced
for cross-exam nation by the accused. That
would have elicited the correct facts. | f
Ranesh were an eye-witness the accused were
entillwd to test his evidence particularly
when Lalu was alleged to be talking with Ranmes

at the tine of the occurrence.”
(Enphasi s ours)
20. The Division Bench, therefore was considering a
peculiar fact situation in that case and even in that
context it was observed that the witness "could have been
produced for cross-exam nation by the accused" and that "the
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accused wer e entitled to test hi s evi dence. " The
observati ons of the Division Bench in Jaggo’s case,
therefore, do not support the view that a material w tness
can be "tendered" for cross-exam nation only. The
observations froma judgment of this Court cannot be read in
isolation and divorced fromthe context in which the same
were made and it is inproper for any Court to take out a
sentence fromthe judgnent of this Court, divorced from the
context in which it was given, and treat such an isolated
sentence as the conmplete enunciation of |law by this Court.
The judgnent in Jaggo.v (supra) has in our opinion been
m sappreci ated and that judgnent cannot beinterprcted as a
sanction fromthe Suprene Court to the prosecution to adopt
the practice of tcndering a witness for cross-exam nation
only, wi t hout there bei ng any exam nati oni n-chi ef,
inrelation to which the witness has to be cross-exanined.
Al that the judgment |In Jaggo’s case (supra) enphasises is
that the mere ipsi dixat of the prosecutor that a particul ar
witness has been ~won over is not conclusive of that
all egation and the Court -should not accept the samne
nmechani cally and relieve the prosecutor o his obligation to

exam ne such a witness. It was for this reason suggested by
t he Bench that where the prosecution nmakes such an
allegation, it nust keep the witness in attendance and

produce himto enable the defence to cross exanmine such a
witness to test his evidence as well as the allegations of
the prosecution and bring out the truth on the record.
After the coming into force of the Criminal Procedure Code,
1973, which repl aced the Code of 1998, recordi ng of evidence
in commtnent proceedings have been totally dispensed wth
and section 299 of _that Code has been emtted.
Consequently, the course suggested by sone of ‘the High
Courts in the earlier quoted judgnents
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regarding tendering of a witness for cross-exanination who
had been exanmined in the conmttal court, is also no nore
rel evant or available. The Jaggo’s case, which was decided
when the Code of 1898 was operating in the field could not,
therefore, be pressed into service by the trial court while
dealing with the instant case tried according to the Code of
1973. Thus, considered it is obvious that the trial court,
wongly permitted the prosecution to tender PW and PWs - for
cross-exam nation only. Both PW and PWb were, according to
the prosecution case itself, eye witnesses of the occurrence
and had renoved the deceased to the hospital. Their evi -
dence was, of a material nature which was necessary for the
unfolding of the prosecution story. The effect of their
being tendered only for cross exam nation amunts to. the
failure of the prosecution to exam ne themat the trial
Thei r non-exam nation, in our opinion, seriously affects the
credibility of the prosecution case and detracts materially
fromits reliability.

21. There is yet another infirmty in this case. W find
that whereas an enpty had been recovered by PW, AS|
Raghubir Singh fromthe spot and a pistol alongwith sone
cartridges were seized fromthe possession of the appellant
at the tine of his arrest, yet the prosecution, for reasons
best known to it, did not send the recovered enpty and the
seized pistol to the ballistic expert for the exam nation
and expert opinion. Conparison could have provided |ink
evi dence between the crine and the accused. This again 1is
an om ssion on the part of the prosecution for which no ex-
pl anati on has been furnished either in the trial court or
before wus. It hardly needs to be enphasised that in cases
where injuries are caused by fire arns, the opinion of the
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Bal listic Expert. is of a considerable inportance where both
the fire armand the crine cartridge are recovered during
the investigation to connect an accused wth the crine.
Failure to produce the expert opinion before the trial court
in such cases affects the creditworthiness of the pros-
ecution case to a great extent.

22.From a critical analysis of the material on the record,
we find that it would not be safe to rely wupon the sole
testinony of PWB Gurnej Singh, the brother of the deceased,
wi t hout independent corroboration in view of the infirmties
poi nted out by us above which render his testinbny as not
wholly reliable and since in the present case no such
i ndependent corroboration is available on the record, it
woul d be unsafe to rely upon the testinony of P8 only to
uphol d the conviction of the appellant. The prosecution has
not been able to establish the case against the appellant
beyond a reasonabl e doubt. The trial court, therefore, fel
in error in convicting and sentencing the appellant. Hi s
conviction and sentence cannot be sustai ned. This appea
consequently succeeds and is allowed. The conviction and
sentence of the appellant is set aside. The appellant is on
bail. Hs bail bonds shall stand di scharged.
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