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ACT:

Frame of Suit-Whether earlier  giving up a cause of
action by deletion fromthe plaint and | ateron again re for
inclusion of the sane causeis barred by the principle of
Oder Il of Rule 2 C.P.C

Doctrine of constructive Res-judicata-Wen it applies-
Whet her deletion of a cause of action fromthe plaint and
again a request for inclusion would anbunt to a bar of Res-
j udi cat a.

Del hi Rent Control Act, Section 25B-Wether violative
of Art. 14 of the Constitution.

HEADNOTE:

The appellant was the tenant of respondent in Quarter
No. IV-H 46 Lajpat Nagar from 1-7-1967. On 2-6-1976, the
respondent filed an application under sections 14A(1),
14(1)(e) and 14(1)(f) of the Delhi Rent Control ~Act, for
eviction of the appellant firstly on the ground that as her
husband was required by the Governnent to (vacate the
Government quarters or pay the penal rent, the husband of
the respondent had to shift to the house of his wife which
was in the tenancy of the defendant. A prayer was al so nmade
that even otherwise the premses were required for a
bonafi de necessity of the landlord and al so as the prenises
had becomne unfit for human habitation the respondent
required the same for carrying out repairs which coul d not
be done wunless the premses were vacated. On 3-6-76 the
respondent filed an application wthdrawing the cause of
action nentioned by her regarding bonafide necessity and
repairs as contenplated by Section 14(1)(e) and 14(1)(f) of
the Act. The Rent Controller accordingly allowed the
plaintiff to wthdraw the two causes of action nentioned in
the application since no notice was served at this tine on
the appellant. Thereafter notice was served on the
appellant. On 4-6-1976, the plaintiff again sought to anend
her petition by deleting the cause of action mentioned under
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section 14A(1) of the Act i.e. requirenment of the respondent
because her husband had been directed to vacate the
CGovernment Quarter. On 13-8-1976 the appellant appeared
before the Rent Controller and filed an application under
section 25B, sub sections 4 and 5 requesting the Rent
Controller to give himpermssion to defend the suit, on the
ground that as the |andlady was not a Governnent servant she
was not entitled to mmintain the eviction petition under
Section 14A(1) of the Act. On 6-10-76 the husband of the
respondent filed an application for being inpleaded as a
party, but this application was rejected on 22-11-76. The
r espondent thereafter again filed another application on
27-1-77 praying for anmendnent of her eviction application by
re-inserting the cause of action contained in section
14(1)(e) of the Act and sought to claim eviction on the
ground of bonafi de” requirement. This application was
contested by the appellant but was allowed by the Rent
Controller by his order dated 19-2-77 |eaving open to the
appellant ‘'to file hi's objection by a fresh application if he
wanted to defend the suit. The appellant accordingly filed
an application on 9-3-77 for permission to defend the suit
on the ground that the amendnment sought for by the plaintiff

was uncalled for and  illegal and could not be allowed.
Utimately, the Rent
855

controller by his / order dated 27-7-77 rejected the
application for |eave to appear and defend the suit and
passed an order evicting the appellant fromithe prem ses.
The revision petition filed by the appellant under Section
25B(8) in the Del hi High Court was dism ssed on 6-4-1978 and
hence the appeal by special |eave of the Court.

It was contended: (a) that the second application given
by the respondent for re-anending her plaint by inserting
the relief under section 14(1)(e) which she had given up at
a prior occasion when she had based her suit under section
14A(1) was barred by the principles of Oder Il Rule 2
C.P.C. (b) that even if order Il Rule 2 CP.C, had no
application, the second application filed by the respondent
was barred by the doctrine of constructive res-judi cata and
(c) Section 25B which [ays down the procedure for disposing
of the applications filed by the landlord -under the
provisions of Section 14A and 14(1)(e) are violative of
Article 14 of the Constitution in as nmuch as the provisions
are arbitrary and discrimnatory in nature, and seek - to
provide two different procedures for tenants sinmilarly
si tuat ed.

Di sm ssing the appeal by special |eave, the Court
N

HELD: 1. A perusal of order Il Rule 2 C.P.C -~ would
clearly reveal that this provision applies to cases where a
plaintiff omts to sue a portion of the cause of “action on
which the suit is based either by relinquishing, the cause
of action or by omtting a part of it. The provision has,
therefore, no application to cases where the plaintiff has
based his suit on separate and distinct causes of action and
chooses to relinquish one or the other of them In such
cases, it is always open to the plaintiff to file a fresh
suit on the basis of a distinct cause of action [860 E-F]

In the instant case, the second anendment application
was rot barred by the principles of order Il, Rule 2 C.P.C
The respondent had first based her suit on three distinct
causes of action, but later confined the suit only to the
first cause of action, nanely the one nentioned in Section
14A(1) of the Act and gave up the cause of action relating
to section 14(1) (e) and (f). Subsequently by virtue of an
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amendnment she relinqui shed the first cause of action arising
out of section 14A(1) and sought to revive her cause of
action based on section 14(1)(e). At the time when the
respondent relinquished the cause of action arising out of
Section 14(1)(e), the applicant was not in the picture at

all. Therefore it was not open to the appellant to raise any
objection to the amobunt sought by the respondent. 1861 G H
862 A-(C

Mohamed Khalil Khan and O's. v. Mhbub Alikhan and

Os. 75 1.A 121 P.C.; applied.

2. One of the essential conditions of res judicata is
that there nust be a nornmal adjudication between the parties
after full hearing. In ‘other words, the natter nust be
finally decided between the parties. [862 C

In the instant case, the doctrine of constructive res-
judi cata has no application whatsoever, since at the time
when the respondent relinquished her first cause of action,
the appellant was no where in the picture and there was no
adj udi cation between the parties. The second anmendnent
applicationwas nmade in the same proceedings on a case of
action that she was allowed to insert with the perm ssion of
the Court. Although both the parties went to the Court on
the basis of

856
these facts, neither the bar of res judicata nor that of
Order 11 Rule 2 C.P.C. was raised before the Rent

Controller. [862 C, K

3. It is well 'settled that what Article 14 forbids is
hostil e discrimnation and not reasonable classification
Di scrimnation may take place in many ways and what Article
14 requires is that equals nust be treated alike. |If equals
and unequals one also treated alike then also Article 14 is
clearly attracted and discrimnation results. [862 F-Q

(b) A reasonable classification based on grounds havi ng
a clear nexus with the objective to be achieved and groupi ng
certain persons in a separate category in view of their
special peculiarities is undoubtedly perm ssible. O course,
classification should not be purely a class |egislation
[862 G H]

(c) It is also well settled that there is always a
presunmption in favour of tho constitutionality of a statute
and any party who seeks to challenge the legislation onthe
ground of applicability of Article 14 nust plead and prove
tho necessary facts. In naking a classification, the Court
nmust presune nmatters of common know edge, - conmon report,
history of the tine and every other relevant fact. [862 H
863 A

Chiranjit Lal Chowdhari v. Union of India and Os.
[1950] S.C.R 869, State of West Bengal v. Anwar. Ali Sarkar
[1952] S.C.R 284; Sri Rankrishna Dalnma v. Shri ~Justice
S. R Tandol kar and O's. [1959] S.C.R 279 Mahant Mdti Das v.
S. P. Sahi the Special Oficer in charoe of H ndu Religi ous
Trust and Ors., [1959] 2 Supp. S.C.R 563, A C. Aggarwa
Sub Divisional Magistrate Delhi and Anr. v. Mst. Ram Kal
etc. [1968] 1 S.C.R 205; referred to.

4. The Rent Control Act is a piece of socia
legislation and is neant nainly to protect the tenants from
frivolous evictions. At the sane time, in order to do

justice to the landlords and to avoid such restrictions on
their right to evict the tenant so as to destroy their |ega

right to property certain salutary provisions have been made
by the legislature which give relief to the landlord. In the
absence of such a legislation a |landlord has a common | aw
right to evict the tenant either on the determi nation of the
tenancy by efflux of tinme or for default in paynent cf rent
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or other grounds after giving notice under the Transfer of
Property Act. Their broad right has been curtailed by the
Rent Control Legislation with a viewto give protection to
the tenants having regard to their genuine and dire needs.

[864 C E]

VWhile the rent control |egislation has given a numnber
of facilities to the tenants, it should not be construed so
as to destroy the limted relief which it seeks to give to
the landlord also, like the question of |andlord s bonafide

personal necessity. The concept of bonafi de necessity shoul d
be meaningfully construed so as to make the relief granted
to the landlord real and practical. [864 E-Q

Bega Begum and Ors. v. Abdul Ahned Khan (dead) by 1. rs
and Ors. [1979] 2 SS.C R 1; referred to.

Section 25B of the Delhi Rent Control Act was inserted
in the statute by Act 18 of 5976 and was given retrospective
effect from1-12-75, with the sole object of sinplifying the
procedure for eviction of tenants in case the landlord
requires the prem.ses bonafide for his personal occupation
The Legislature inits wsdomthought that a short and
si nmpl e procedure shoul d be provided
857
for those I|andlords who generally want the prenmises for
their bonafide necessity so that they nmay be able to get
qui ck and expeditious relief. [865 G H, 866 A-B]|

Section 25B does not govern all ~grounds open to a
landlord for evicting the tenant but- it is confined only to
the ground in section 14A and proviso to section 14(1)(e).
In other words, the ‘bonafide necessity of the |andlord has
been put in a separate class or category having regard to
the peculiar incidents of his right. Section 14A also
relates to a special situation where the |andlord under the
Government Rules is asked to shift to his own house, if he
has one or in a house that belongs to his spouse, failing
which he has to pay a penal rent which al nost takes away a
maj or part of his salary. Thus, such a landlord becones a
class by hinself. The statute thus puts personal necessity
of the landlord as a special class requiring specia
treatment for quick eviction of the tenant and cuts out
del ays and plugs all the | oophol es, which nmay cause delay in
getting the relief by the Iandlord. The classification nmade
by the legislature is in public interest and is in conplete
consonance with the objectives sought to be achieved. The
| andl ords havi ng personal necessity have been brought
together as a separate class because of their special needs
and such a classification cannot be said to be unreasonabl e
particularly where the legislature in its obvious w sdom
feels that the Landlords should get this relief as quickly
as possible. [868 A-E]

Even though a summary procedure has been evolved the
tenant has been afforded full opportunity to defend the
application provided he can disclose good grounds for
negating the case of the landlord. No litigant has a right
to protract the Ilegal proceedings by taking frivolous,
irrelevant, irrational or uncalled for pleas. This is what
Section 25B seeks to prevent. [869 E-F]

An appeal is purely a creature of the statute and this
right has not been given in order to cut out unnecessary
del ay. Indeed the highest Court of the state has been given
a wide power of revision where the said Court can exam ne
the case of the tenant and the landlord and the validity of
the order passed by the Controller. The right of the tenant,
therefore, is sufficiently safeguarded by the proviso to
sub- section 8 of Section 25B of the Act. In order to give
the relief to the tenant agai nst any apparent error of |aw
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or fact where no revision has been filed in the H gh Court,
the statute confers power of review on the Controller. [869
G H, 870 A]

Thus, taking an overall picture of the situation, the
ci rcunmst ances under which the landlord s needs have been
classified and the safeguards given by the statute it cannot
be said by any stretch of imagination that Section 25B and
its sub sections are violative of Article 14 of the
Constitution. In fact, Section 25B contains valuable and
sufficient guidelines which conpletely exclude the exercise
of uncanalised or arbitrary powers of the Rent Controller
[870 A-B]

Section 25B is constitutionally valid. The |egislature
has not taken, away the right of the tenant at all but has
nerely sinplified the procedure for eviction of the tenant
in cases falling within the anbit of sections 14A and
14(1)(e) of the Act. A tenant cannot challenge the validity
of such™ a provision enacted by the |egislature from which

the tenant itself derive such rights. |If the legislature
considered “in its wsdom to confer <certain rights or
facilities on that tenants, it ~could due to changed
circunstances curtail, ~nodify, alter or even take away such

rights or the procedure enacted for the purpose of eviction
and | eave the tenants to seek their remedy under the conmobn
law. [870 GH 871 A B-C

858

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1291 of
1970.

Appeal by Special Leave fromthe Judgnent and Order
dated 6-4-1978 of the Del hi Hi gh Court in Gvil Revision No.
822/ 77.

Madan Mohan, V.J. Francis and D. K Garg for the,
Appel | ant .

R P.H Parekh, C B. Singh, M Mdgal and B.L. Verna for
t he Respondent,

The Judgnent of the Court was delivered by

FAZAL ALlI, J. This appeal by special |eave is directed
agai nst the judgment and order of The Del hi Hgh Court dated
the 6th April, 1978 dismssing the revision petition filed
by the appellant against an order of the Rent Controller
For the purpose of brevity and to avoid confusion the
appel l ant shall hereafter be referred to ‘as the defendant
and the respondent as the Plaintiff.

The def endant appellant was inducted as a tenant by the
plaintiff in Quarter No. |V-H 46, Lajpat Nagar, New Del hi on
1-7-1967. On 2nd June, 1976 the plaintiff filed an
application under sections 14A(1) 14(1)(e) and 14(j)(!l) of
the Del hi Rent Control Act, hereinafter referred to as the
Act, for eviction of the tenant firstly on the ground that
as the husband of the plaintiff was required by the
Government to vacate the Government quarter or pay the pena
rent the husband of the plaintiff had to shift to the house
of his wife which was in the tenancy of the defendant. A
prayer was also made by the plaintiff that even otherw se
the premises were required for a bonafide necessity of the
| and-l ady and also as the premi ses had becone unfit for
human habitation the plaintiff required the sanme for
carrying out repairs which could not be done unless the
prem ses were vacated. On the next date, that is on 3rd
June, 1976 the plaintiff filed an application with draw ng
the cause of action nmentioned by her regarding bonafide
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necessity and repairs as contenplated by sections 14(1)(e)
and 14(1) (f) of the Act. The defendant appellant at this
time was nowhere in the picture and no notice had yet been
served on him The Rent Controller accordingly allowed the
plaintiff to wthdraw the two causes of action nmentioned in
the application. Thereafter notice was issued to the
defendant. On the 4th June, 1976 the plaintiff again sought
to anmend her petition by deleting the cause of action
nmentioned under section 14-A(l) of the Act, that is to say
requirement of the plaintiff because her husband had been
directed to vacate the CGovernnent quarter. This was perhaps
necessi tated because there were some amendnents in the
Government Rules on the 'subject. On the 13th August, 1976
the defendant appeared before the Rent Controller
859
and filed an application -under section 25B sub-sections 4
and 5 requesting the Rent Controller to give the defendant
perm ssion to defend the suit, on the ground that as the
| and- | ady ‘'was -~ not a Governnent servant she was not entitled
to maintain the eviction petition under section 14A(1) of
the Act. The defendant also raised some other contentions.
On 6-10-1976 the husband of the plaintiff filed an
application for being inpleaded as a party, but this
application was rejected on 22-11-1976. The plaintiff
thereafter again filed another application on 27-1-1977
praying for anmendnent of her eviction  application by re-
inserting the cause of action contained in section 14(1)(e)
of the Act and sought to claimeviction on the ground of
bonafi de requirenent. . This application was contested by the
def endant but was allowed by the Rent Controller by his
order dated 19-2-1977. The Rent Control ler however left it
open to the defendant to file his objection by a fresh
application if he wanted to defend the suit. The def endant
accordingly filed an application on the 9th March, 1977 for
perm ssion to defend the suit- on the ground that the
amendnent sought for by the plaintiff was uncalled for and
illegal and could not be allowed. Utimtely the Rent
Controller by his order dated 27th July, 1977 rejected the
application of the defendant for |eave to appear and defend
the suit and passed an order evicting the defendant fromthe
prem ses. Being aggrieved by this order the defendant went
up in revision to the Delhi H gh Court —as no appeal or
second appeal agai nst the order passed by the Rent
Control l er was maintainable under sub-section 8 of section
25B of the Act. The revision petition was heard by Justice
Prakash Narain of the Delhi High Court who by his order
dated 6th April, 1978 dism ssed the revision petition with
costs. Thereafter, the petitioner approached this Court and
obt ai ned special |eave. Hence this appeal

On a perusal of the judgnment of the Rent Controller and
that of the Hgh Court priman facie it seens to us-that the
appeal was clearly concluded by findings of fact in'as nuch
as both the Courts had found that the plaintiff had proved
that she required the prem ses for her bonafide necessity.
Learned counsel for the appellant, however, raised three
points of |law before us. In the first place, it was argued
that the second application given by the plaintiff for re-
amendi ng her plaint by inserting the relief under section
14(1) (c) which she had given up at a prior occasion when she
had based her suit wunder section 14A(1) was barred by the
principles of order 2 Rule 2 of the Code of Civil Procedure.

It was next contended that even if order 2 Rule 2
C.P.C. had no application, the second application for
amendnment filed by the plaintiff 20-625 SCl/79
860




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 15

was barred by the doctrine of constructive res judicata.
Finally, it was argued that section 25B which | ays down the
procedure for di sposing of applications filed by the
I andl ord under the provisions of sections 14A and 14(1)(e)
are violative of Article 14 of the Constitution in as nuch
as the provisions are arbitrary and discrimnatory in
nature, and seek to provide two different procedures for
tenant simlarly situate
So far as the first two contentions are concerned, we
are of the opinion that do not nerit any serious
consi deration. Regarding the question of the applicability
of order 2 Rule 2, C.P.C the argunent of the |earned
counsel for the appellant is based on serious m sconception
of law. Order 2 Rule 2 C P.C. runs thus:-
"2 (1) Every suit shall include the whole of the
clai mwhich-the plaintiff is entitled to make
in respect of the cause of action but a
plaintiff may relinquish any portion of his
claimin order to bring the suit within the
jurisdiction of any Court.

(2) Where a plaintiff-omts to sue in respect of,
or intentionally relinquishes, any portion of
his claim he shall not afterwards sue in

respect of the portion so omtted or

rel inqui'shed".
A perusal of Oder 2 Rule 2 would clearly reveal that this
provision applies ' to cases where a plaintiff onmts to sue a
portion of the cause of action on which the suit is based
ei ther by relinquishing the cause of action or' by omtting a
part of it. The provision has, therefore, no application to
cases where the plaintiff basis his suit on -separate and
di stinct causes of action and chooses to relinquish one or
the other of them In such cases, it is always open to the
plaintiff to file a fresh suit on the basis of a distinct
cause of action which he nmay have rel inquished.

In the case of Mhammd Khalil Khan & Ors. v. Mhabub

Ali Man & Os. the Privy Council (observed as follows: -

"That the right and its infringenent, and not the
ground or origin of the right- and its infringenent,
constitute the cause of action, buy the cause of action
for the Qudh suit (No. 8 of 1928) so far as the Mahbub
brothers are concerned was only a denial of title by
themas that suit was nainly against Abadi Begum f or
possessi on of the Qudh property; whilst in the present
suit the cause, of action was w ongful

861
possessi on by the Mahbub brothers of the Shahjahanpur
property, and that the two causes of action were thus
different."

"Their Lordships are satisfied that there /is no
force in the contention that the plaintiffs- in the
present suit could not reasonably comence an action in
respect of the Shahjahanpur property while their right
to nutation in the Revenue registers was the subject of
an appeal to the Comm ssioner which had not been
decided, or, in other words, that it was not open to
them to sue the defendants in respect of the
Shahj ahanpur property at a date earlier than Cctober
29, 1928 and to include the Shahjahanpur property in
the earlier suit No. 8 instituted on Septenber 14,
1928".

"The principles laid dowmm in the cases thus far
di scussed may be thus summarized; (1) the correct test
in cases falling under O 2. r. 2 is "whether the claim
inthe newsuit is, in fact, founded on a cause of
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action distinct fromthat which was the foundation for

t he f or mer suit. Moonshee Buzl oor Ruheem v.
Shansoonni ssa Begum (2) The cause of action neans
every fact which will be necessary for the plaintiff to

prove, if traversed, in order to support his right to
the judgnent Read v. Brown. (3) |If the evidence to
support the two clainms is different then the causes of
action are also different Brunsden v. Hunphery. (4) The
causes of action in the two suits may be considered to
be the same if in substance they arc identical

(Brunsden v. Hunphery). (5) The cause of action has no

rel ati on whatsoever to the defence that may be set up

by the defendant, nor does it depend on the character
of the relief prayed of by the plaintiff. It refers "to
the media upon which the plaintiff asks the court to
arrive at a conclusion in his favour." Miss. Chand Kour

v. Partab Singh. This observation was nmade by Lord

Watson in a case under s. 43 of the Act of 1882

(corresponding to 0.2.r.2) where plaintiff made vari ous

claimsin the same suit”

Applying the aforesaid principles laid down by the
Privy Council we find that none of the conditions nentioned
by the Privy Council ~are ~applicable in this case. The
plaintiff had first ‘based her suit on
862
three distinct causes of action but later confined the suit
only to the first cause of action, namely, the one nentioned
in section 14A(1) of the Act and gave up the cause of action
relating to section 14(1) (e) and (f). Subsequently, by
virtue of an amendnent  she relinquished the first cause of
action arising out of -section 14A(1) and sought to revive
her cause of action based on section 14(1)(e). At the tine
when the plaintiff relinquished the cause of action arising
out of section 31 14(1)(e) the defendant was not in the
picture at all. Therefore, it was not open to the defendant
to raise any objection to the amendnent sought by the
plaintiff. For these reasons, we are satisfied that the
second anendnent application was not barred by the
principles of 0.2r.2 CP.C and the contention of the
| earned counsel for the appellant nust fail

Secondly, as regards the question of constructive res
judicata it has no application whatsoever —in the instant

case. It is well settled that one of the essentia
conditions of res judicata is that there nmust be a fornal
adj udi cation between the parties after full hearing. In

ot her words, the matter nust be finally decided between the
parties. Here also at a tine when the plaintiff relinquished
her first cause of action the defendant was no where in the
pi cture, and there being no adjudication between the parties
the doctrine of res judicata does not apply. The second
amendnment application was made in the sane proceedings on a
cause of action that she was allowed to insert with the
perm ssion of the court. Although both the parties went to
the court on the basis of these facts, neither the bar of
res judicata nor that 0.2 r.2 appear to have been raised
before the Rent Controller. For these reasons, therefore,
the second plank of the argunent put forward by counsel for
the appell ant al so nust be rejected.

Lastly, we come to the question of the application of
Article 14 to the provisions of the Act. This is undoubtedly
a question which nerits serious consideration. Before
approaching this question we mght observe that it is well
settled that what Article 14 forbids is hostil e
di scrimnation and not reasonabl e classification
Di scrimnati on may take place in many ways, and what Article
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14 requires is that equals nust be treated alike. If equals
and unequals are also treated alike then also Article 14 is
clearly attracted and discrimnation results. A reasonable
classification based on grounds having a clear nexus with
the objective to be achieved and grouping certain persons in
a separate category in view of their special peculiarities
i s undoubtedly perm ssible. O course, classification should
not be purely a class legislation. It is also well settled
that there is always a presunption in favour of the
constitutionality of a statute and any
863
party who seeks to challenge the |legislation on the ground
of applicability of Article 14 nust plead and prove the
necessary facts. In nmaking a classification the court nust
presuned matters of common know edge, common report, history
of the tine and every other rel evant fact.

In the case of Chiranjit Lal Chowdhuri v. The Uni on of
India & Ors. this Court observed as follows: -

"The | egi sl ature wundoubtedly has a wide field of
choi'cein determning and classifying the subject of

its laws, and if the |law deals alike wth all of a
certain class, it is normally not obnoxious to the
charge of denial of equal protection, but the
classification  should never be arbitrary. It nust

al ways rest upon- sone real and substantial distinction
bearing a reasonable and just relation to the things in
respect to which the classification is made; and
classification made wi t hout~ any substantial basis
shoul d be regarded as invalid":
Sane view was taken in the case of The State of Wst Benga
v. Anwar Ali Sarkar.

In the case of Shri Ram Krishna Dalma v. Shri Justice
S.R Tendolkar & Ors. it was held that in determnining
whether there is any intelligible differential on the basis
of which the petitioners and their conpani es coul d have been
grouped together it is permssibleto look to the facts
appearing in the notification ‘as also those brought to the
notice of the court.

In the case of Mhant Mti Das v. S. P. - Sahi, The
Special Oficer in charge of H ndu Religious Trusts & Os.
this Court held that apart fromthere being a presunption in
favour of the constitutionality of all enactnent the burden
is upon the party who alleges that there has been a clear
transgressi on of the constitutional guarantee.” It was
further pointed out that t he | egi slature correctly
appreciated the needs of its own people and that its |aws
are directed to problens made manifest by experience and
that any discrimnation made are based on adequate grounds
as the legislature is free to recogni se degrees of harm and
may confine its restrictions to those cases where the need
is deemed to be the clearest.

These observations «clearly justify the classification
made by the legislature in enacting the Delhi Rent Contro
Act as we shall show | ater.

864

To the sane effect is the decision in the case of Shr
A. C. Aggarwal, Sub-Divisional Mgistrate, Delhi & Anr. v.
Mst. Ram Kali etc.

In the light of the principles enunciated by the
decisions of this Court we would now briefly approach the
rel evant provisions of the Del hi Rent Control Act which have
been applied to the facts of the present case.

To begin wth, it is not necessary for us to deal wth
section 14A(1) because the cause of action contained in this
section has been given up by the plaintiff-respondent. W
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woul d, therefore, confine ourselves to the validity of
section 14(1) (e) and the procedure prescribed to give
relief mentioned in the aforesaid section in section 25B

Bef ore discussing the relevant provisions of the Act it nmay
be necessary to observe that the Rent Control Act is a piece
of social legislation and is neant mainly to protect the
tenants from frivolous evictions. At the sane tine in order
to do justice to the landlords and to avoid placing such
restrictions on their right to evict the tenant as to
destroy their legal right to property certain salutary
provi sions have been made by the |legislature which give
relief to the landlord. In the absence of such a | egislation
a landlord has a common |[aw right to evict the tenant other
in the determ nation of the tenancy by efflux of tinme or for
default in paynent of ~rent or other grounds after giving
noti ce under the Transfer of Property Act. This broad right
has been curtailed by The Rent Control Legislation with a
view to give protection to the tenants having regard to
their 'genuine and dire needs. Wile the rent contro

| egi sl ati'on-has given a nunber of facilities to the tenants
it should, not be construed so as to destroy the linmted
relief which it seeks to give to the Ilandlord also. For
i nstance one of the grounds for eviction which is contained
in alnost all the ‘Rent Control Acts in the country is the
qguestion of landlord s bonafide personal necessity. The
concept of bonafi de necessity shoul d ‘be neaningfully
construed so as to nmmke the relief granted to the |andlord
real and practical. In the case of Bega Begumé& O's. v.
Abdul Ahmed Khan (dead) by L.Rs and Ors. this Court to which
one of wus (Fazal Ali, J.) wasa party and spoke for the
Court observed as follows :-

"Moreover, section 11(h) of “the ~“Act 'uses the
words’ reasonabl e requi renent”’ whi ch undoubt edl y
postul ate that
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there nmust be an element of need as opposed to a mere

desire or wish. The distinction between desire and need

shoul d doubtless be kept in mnd but not so as to nake
even the genuine need as nothing but a desire'as the

H gh Court has done in this case. It seens to us that

the connotation of the term’'need or 'requirenent’

should not be artificially extended nor its |anguage so
unduly stretched or strained as to make it inpossible
or extrenely difficult for the landlord to get a decree
for eviction. Such a course would defeat the very
purpose of the Act which affords the facility of
eviction of the tenant to the landlord on certain
speci fied grounds. This appears to us to be the genera
schene of all the Rent Control Acts prevalent in other

States in the country. This Court has considered the

import of the word ’'requirenent’ and pointed out that

it merely connotes that there should be an el enment of

need" .

Comi ng back to the Delhi Rent Control Act it appears
that section 25B was inserted in the statute by Act 18 of
1976 and was given retrospective effect from 1-12-1975. The
statement of objects and reasons which formed part of the
Del hi Rent Control Act run thus:

"There has been a persistent demand for anendments
to the Delhi Rent Control Act, 1958 with a view to
conferring a right of tenancy on certain heirs
successors of a deceased statutory tenant so that they
nmay be protected from eviction by |andlords and al so
for simplifying the procedure for eviction of tenants
in case the landlord requires the prem ses bona fide
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for his personal occupation. Further, Governnment
decided on the 9th Septenber, 1975 that a person who
owns his own house in his place of work shoul d vacate
the CGovernment acconmpdation allotted to himbefore the
31 st Decenber, 1975. Governnent considered that in the
ci rcunst ances, the Act requires to be amended urgently.

As the Parliament was not in session the Delhi
Rent Control (Anendnent) Ordi nance 1975 was pronul gated
on the 1st Decenber, 1975. The Bill seeks to replace
the said O di nance".

(Enphasi s ours)

This Act actually replaced the ordinance which was
promul gated on 1st Decenber, 1975. The objects and reasons
clearly reveal that the anmendnent has been nmde for
sinplifying the procedure for eviction of tenants in case
the landlord requires the prem ses bona fide for

866

his personal occupation. It is a matter of common know edge
that even though the landlord nay have an immediate and
i nperative necessity for vacating the house given to a
tenant he _is conpelled to resort to the time consum ng any
dilatory procedure of a suit which takes years before the
landlord is able to ~obtain the decree and in npst cases by
the time the decree is passed either the |landlord dies or
the need disappears and the landlord is conpletely deprived
of getting any relief. It appears tous ‘that it was for
these reasons that the Ilegislature in its w sdom thought
that a short and 'sinple procedure should be  provided for
those | andl ords who generally want the prem ses for their
bona fide necessity so that they nay be able to get quick
and expeditious relief. Section 25B of the Act runs thus:-

"25.B (1) Every application by a landlord for the
recovery of possession of any prenises on the ground
specified in clause (e) of the proviso to sub-section
(1) of section 14, or under- section 14A, shall be dealt
with in accordance with the procedure specified in this
section.

(2) The Controller 'shall, issue summobns, in
relation to every application referred in sub-section
(1) in the formspecified in the Third Schedul e:

(3)(a) The Controller shall, in addition to, and
simul taneously with, the issue of sunmons for service
on the tenant, also direct the summons to be served by
regi stered post, acknow edgenment due. addressed to-the
tenant or his agent enpowered to accept the service at
the place where the tenant or his agent actually and
voluntarily resides or carries on busi ness or
personal ly works for gain and may, if the circunstances
of the case so require, also direct the publication of
the sunmmons in a newspaper circulating in the locality
in which the tenant is last known to have resided or
carried on business or personally worked for gain

(b) Wen an acknow edgement purporting to be
signed by the tenant or his agent is received by the
Controller or the registered article containing the
sunmons is received back with an endorsenent purporting
to have been made by a postal enployee to the effect
that the tenant or his agent had refused to take
delivery of the registered article, the Controller may
decl are that there has been a valid service of summons.

(4) The tenant on whomthe summons is duly served,
(whether in the ordinary way or by registered post) in
t he

867
formspecified in the Third Schedul e shall not contest
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the prayer for eviction fromthe prem ses unless he
files an affidavit stating the grounds on which he
seeks to contest the application for eviction and
obtains leave from the Controller as hereinafter
provided; and in default of his appearance in pursuance
of the sumons or his obtaining such |eave, the
statenent nade by the landlord in the application for
eviction shall be deened to be admitted by the tenant
and the applicant shall be entitled to an order for
eviction on the ground aforesaid.

(5) The Controller shall give to the tenant |eave
to contest the application if the affidavit filed by
the tenant discloses such facts as would disentitle the
| andl ord from obtaining an order for the recovery of
possession of the prenmises on the ground specified in
clause (e) of the proviso to sub section (1) of section
14 or under section 14A.

(6) Were leave is '‘granted to the tenant to
contest the application, the Controller shall comrence
the ‘hearing of the application as early as practicable.

(7) Notwi thstanding anything contained in sub-
section (2) of section 37, the Controller shall, while
hol ding an inquiry in a proceeding to which this
Chapter applies, follow the practice and procedure of a

Court of Small Causes, including the recording of
evi dence.
(8) No appeal or second appeal shall |ie against

an order for the recovery of possession of any preni ses
made by the Controller in accordance with the procedure
specified in this section
Provided that —the H gh Court may, for the purpose
of satisfying itself that an -order made by the
Controll er under this section is according to law, cal
for the records of the case  an(l pass such order in
respect thereto as it thinks fit
(9) Where no application has been made to the Hi gh
Court on revision, the Controller my exercise the
powers of reviewin accordance with the provisions of
order XLVII of the First Schedule to the Code of G vi
Procedure, 1908.
(10) Save as otherwise provided in this Chapter,
the procedure for the disposal of —anapplication for
eviction on the ground specified in clause (e) of the
proviso to sub-section (1) of section 14, —or under
section 14A, shall be the sane
868

as the procedure for the disposal of applications by

Control l ers”.
It is obvious that this section does not govern. all grounds
open to a landlord for evicting the tenant but is confined
only to the ground in section 14A and proviso to section
14(1)(e). In other words, the bona fide necessity of the
| andl ord has been put in a separate class or category having
regard to the peculiar incidents of this right. Section 14A
with which we are not concerned in this case also relates to
a special situation where the |andlord under the Governnent
Rules is asked to shift to his own house if he has one or in
a house that belongs to his spouse failing which he has to
pay a penal rent which al nost takes away a major part of his
salary. Thus, such a landlord be conmes a class by hinself.
The statute thus puts personal necessity of the landlord as
a special class requiring special treatnment for quick
eviction of the tenant and cuts out all delays and plugs al
the | oophol es which may cause delay in getting the relief by
the landl ord. It is obvi ous, t her ef ore, t hat t he
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classification nade by the legislature is in public interest
and is in conplete consonance with the objectives sought to
be achi eved. The landl ords having personal necessity have
been brought together as a separate class because of their
speci al needs and such a classification cannot be said to be
unreasonabl e particularly when the legislature in its w sdom
feels that the landlords should get this relief as quickly
as possible. Sub-section (2) of section 25B enjoins on the
Controller to issue sunmobns as soon as an application for
eviction has been filed before the Rent Controller. Sub-
section 3(a) further provides that along with the issue of
sumons in the ordinary way sunmons shoul d al so be served by
regi stered post acknow edgenent due addressed to the tenant
or his agent enpowered to accept the service. Sub-section
3(b) provides that when the acknow edgenent due purporting
to be signed by the tenant or his agent is received by the
Controller with an endorsenent. made by a postal enployee
that the tenant or his agent has refused to take delivery of
the registered article the Controller nmay declare that there
has been " avalid service off sumobns. This provision is
designed to cut out delays by the conduct of the defendant
intrying to evade service of summons in a variety of ways.
Sub-section (4) provides that the tenant on whomthe sumons
is served shall not ‘be allowed to contest an application for
eviction unless he/files ah affidavit stating the grounds on
which he seeks to contest the application for eviction and
he has to obtain ' |eave from the Controller to contest the
application. In case the tenant -does not appear the
Controller can presune that the application for eviction
shall be deened to have been admtted by the tenant. Sub-
section (5) provides that the Controller shall give

869

to the tenant | eave to contest the application if the tenant
di scl oses such facts as would disentitle the Iandlord from
obtaining an order for the recovery of possession of the
prem ses. This is also a very salutary provision in order to
prevent frivolous pleas taken by the tenants to avoid
eviction. Sub-section (6) provides that where ‘leave to
defend is granted to the tenant the Controller shall proceed
to hear the application and in order to ensure a quick
deci si on sub-section (7) enjoins that the Controller shal
follow the practice and procedure of the Court of Smal
Causes including recording of evidence. Subsection (8) bars
appeal or second appeal against an order passed by the
Controller for recovery of possession of the prem ses.
Nevert hel ess the proviso to sub-section (8) confers on the
Hi gh Court a power of revision for satisfying.itself whether
or not the order nade by the Controller is according to | aw.
Subsection (9) confers a power of review on the Controller
where no application for revision has been filed before the
H gh Court. Sub-section (10) provides that <procedure
menti oned above shall apply also to an application for
eviction on the ground as specified in clause (e) of the
proviso to section 14(1); That is to say bona fide
requirenent of the landlord in respect of the tenanted
prem ses.

The conments by the |[|earned counsel for the appellant
are first that there was no reason to discrimnate the
| andl ord suing for personal necessity by trying his
application in a sunmary fashion. W have al ready pointed
out that the classification nmade by section 25B is a
reasonabl e classification and cannot be said to be in any
way discrimnatory or arbitrary. Even though a summary
procedure has been evol ved the tenant has been afforded ful
opportunity to defend the application provided he can
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di scl ose good grounds for negativing the case of the
landlord. No litigant has a right to protract the I|ega

proceedings by taking frivolous, irrelevant, irrational or
uncalled for pleas. This is what the section seeks to
prevent.

It was then argued by counsel for the appellant that
where an application has been allowed for eviction of the
tenant, no appeal or second appeal is provided by the Act.
An appeal is purely a creature of the statute and this right
has not been given in order to cut out unnecessary del ay.
I nstead the highest Court of the State has been given a w de
power of revision where the said Court can exam ne the case
of the tenant and the landlord and the validity of the order
passed by the Controller. The right of the tenant,
therefore, is sufficiently safeguarded by the proviso to
sub-section (8) of section 25B of the Act referred to above.
In order to give relief to the tenant
870
agai nst any apparent error of law or fact where no revision
has been " filed in the H gh Court the statute confers power
of review on the Controller

Thus taking an overall ~picture of the situation, the
ci rcunst ances under which the landlord s needs have been
classified and the safeguards given by the statute it cannot
be said by any stretch of imagination that section 25B and
its sub-sections are violative of -Article 14 of the
Constitution of |India, or that section 25B suffers fromthe
vice of excessive del egation of powers. In fact section 25B
cont ai ns val uabl e and sufficient gui delines which completely
exclude the exercise of uncanalised or arbitrary powers by
the Rent Controller. As discussed above the rights of the
tenants are sufficiently protected. For instance if the
tenant presents a plausible defence the plaintiff can be non
suited if the defence is accepted by the Controller. The
tenant however cannot claima legal right to take all sorts
of frivolous, baseless or irrelevant pleas which alone the
statute bars. W have already indicated that summary
procedure relates only to a particular ground on'the basis
of which the landlord can seek eviction and does not apply
to other grounds on which the tenant can be evicted.

There is yet another inportant aspect of the matter
which may be nmentioned here. Prior to the enactnment of the
Rent Control legislation in our country, the relationship of
| andl ord and tenant was governed by our comon |aw viz. the
Transfer of Property Act (Sections 107 to 111). The tenant
was inducted with this tacit agreement to be regul ated by
the conditions enbodied in the contract and could not be
allowed to repudiate the agreenment reached between him and
the landlord during that period. The tenant was, therefore,
bound in lawto vacate the prem ses either voluntarily or
through a suit after he was given a notice as required by
the Transfer of Property Act under the ternms and conditions
of the |ease. However, as a piece of social reformin order
to protect the tenants from capricious and frivolous
eviction, the Ilegislature stepped in and afforded specia
protection to the tenant by conferring on himthe status of
a statutory tenant who could not be evicted except under the
conditions specified and the procedure prescribed by the
Rent Control Acts. Thus to this extent. the agreement of
| ease and the provisions of the Transfer of Property Act
stood superseded. At the sane tinme, the Rent Control Acts
provided the facilities of eviction to the landlord on
certain specified grounds |like bona fide personal necessity
or default in paynent of rent etc. Thus any right that the
tenant possessed after the expiry of the | ease was conferred
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on him only by virtue of the Rent Control Act. It s,
therefore, nanifest that if the legislature considered in
its wisdom to confer <certain rights or facilities on the
t enant s,
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it could due to changed circunstances curtail, nmodify, alter
or even take away such rights or the procedure enacted for
the purpose of eviction and | eave the tenants to seek their
renmedy under the common | aw.

Thus, we do not see how can the tenant challenge the
validity of such a provision enacted by the |legislature from
which the tenant itself derived such rights.

In the instant case, the |egislature has not taken away
the right of the tenant at all but has nerely sinplified the
procedure for eviction of the tenant in cases falling within
the anbit of Sections 14A & 14(1) (e) of the Act as
di scussed in the judgnent. In t hese ci rcumst ances,
t her ef ore, any chal | enge by the t enant to the
constitutionality of the Act nust necessarily fail and hence
Section 25Bis constitutionally valid.

For —these reasons, ~therefore, all the contentions
rai sed by the appellant” fail and the appeal is disnissed.
But in the peculiar circunstances of the case there will be
no order as to costs. Tine till 31-5-1980 is given to the
tenant to hand over peaceful and vacant possession to the
landlord on filing an wundertaking to this Court wthin a
nont h acconpani ed by an affidavit that he woul d do so on the
date fixed and shall not induct ~any other person on the
prem ses. The tenant will, during this period, continue to
pay the compensation. for wongful use of the prenises
equi valent to the amount of the rent and clear all ‘arrears.
V. D. K. Appeal dism ssed
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