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ACT:
Mot or Vehicl e-Publication of schene-Schene, if consti -

tutionally valid-Mtor Vehicles Act, 1939 (4 of 1939), SS.
68c, 680( 3) - Raj ast han State Road Transport Servi ces
(Devel opnment Rules, 1960 r. 3-Constitution of India, Arts.
14, 32.

HEADNOTE:
The petitioners were hol ders of Stage-carriage pernits on
Jodhpur-Bilara arid Bilara-Beawar routes. The Raj ast han

Roadways published a draft schene which provided for taking
over the transport service on the Jodhpur- Bilara-Beawar-A -
nmer route by the Roadways and al so for taking over three
overl apping routes or portions thereof which were entirely
on Jodhpur-Bil ara-Beawar-Ajner road and the names of the
permit-hol ders on these three overlapping routes with their
permts were also specified for cancellation and no other
transport vehicles were to ply on the route to be taken
over. The petitioners filed objection and challenged the
schenme on the ground of discrimnation before the /Lega
Renenbrancer as sonme overlapping routes were not “notified.
He hel d that even though these routes were not specified in
the draft schenme and no notice had been given to the permt
hol ders thereof, it was open to himto render the permnits
ineffective with respect to these routes also and passed
orders accordingly. The pernmithol ders affected by the order
of the Legal Remenbrance filed wit petitions in the High
Court. The H gh Court directed the Legal Renenbrancer to go
into the matter again and to |leave the question of the
twel ve partially overl apping routes for a subsequent schene.
The effect of the decision of the Legal Renenbrancer
considered intile light of the decision of the H gh Court
was that all the twelve partially overlapping routes were
left out of the schenme and only the three routes notified in
the draft-scheme were affected. The present petition is
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directed against his decision approving the schene as
nodi fied by himand published on August 31, 1962. In this
Court it was urged (1) that the procedure of approving a
part of the scheme once and another part later was ill egal
221
(ii)that the approval of the scheme by the Legal Rem
enbrancer after abdication of his own judgnment was not a
valid approval ; (iii) that the Legal Renmenbrancer ought to
have given a fresh hearing ab initio to the objectors ; (iv)
that there was no proper hearing and (v) that there was
di scrimnation, as the, operators of the twelve partially
over | apping routes were |left out of the schene.
Held, that as the twelve overlapping routes were never
included in the draft schene, the approval given to the
craft scheme wi thout touching these routes cannot be called
Oan approval of a part of the schene.
Hel d, further that in the present case the order of the High
Court was analogous to a remand order and therefore, the
decision 'of the Legal Renmenbrancer nust be treated as a
fresh decision and not a review of his earlier decision and
there was no abdication by himof his functions.
Hel d, further, that when the objectors had been given ful
opportunity to | ead evidence on the previous occasion which

was still there for the Legal Renenbrancer to take into
account, it was sufficient for himto hear the objector’s
argunents. If it is borne in mnd that the order passed by

the High Court in the proceedings was in the nature of a
remand order, this objection nmust fail.

Hel d, further, that the fact that the rules did not provide
for a coercive process to secure-attendance of w tnesses did
not nmean that there could be no proper hearing without it.
Held, further, that under s. 68C it was opento the State
Covernment to take over any area or route to the conplete or
partial exclusion of other persons .and there was no
discrimnation in the present case, for routes completely
covered, by the route taken over  stand on a different
footing fromthe routes only partially covered.

JUDGVENT:

ORI G NAL JURI SDICTION: Wit petition No. 142 of 1962.
Petiti oN under Art. 32 of the Constitution of India for the
enforcenent of fundanental rights.

B. Chhangani and B. D. Sharma, for the petitioners.

222

C. K. Daphtary, Solicitor-General of India, Kan Singh, S.

K. Kapoor and P. D. Menon, for the respondents.

1962. Decenber 14. The judgnent of’ the Court was
del i vered by

WANCHOO, J.-This petition under Art. 32 of the Constitution
chal |l enges the constitutionality of a schene finalised under
s. 68D (3) of the Mtor Vehicles Act, No. IV of 1939
(hereinafter referred to as the Act) in the State  of
Raj ast han. The petitioners are holders of stage-carriage
permts on Jodhpur-Bilara and Bil ara-Beawar routes. A draft
scheme was published under s. 68C of the Act by the
Raj ast han Roadways, which is a State Transport Undert aking,
(hereinafter referred to as the Roadways), on January 26,
1961. It provided for taking over of the transport service
on the Jodhpur-BilaraBeawar-Aj mer route by the Roadways.
Further it provided for taking over three overlapping routes
or portions thereof which were entirely on Jodhpur
Bi | ar a- Beawar - Aj nerroad, nanely, Jodhpur-Bilara, Bi |l ar a-
Beawar, and Beawar-Ajner, and as required by r. 3 of the
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Raj ast han State Road Transport Services (Devel opnent) Rul es,
1960, (hereinafter referred to as the Rules), the nanes of
the permtholders on these three overlapping routes wth
their permits were also specified for cancellation, and no
transport vehicles other than the vehicles of the Road ways
were to ply on the route to be taken over. The usual tine
was also given for filing objections to all those whose
interests were affected by the draftschene. The petitioners
filed objections under s.68D of the Act, which were heard by
the Legal Renenbrancer to the CGovernnent of Rajasthan, he
being the person appointed to hear and decide the objec-
tions, The objectors wanted to | ead evi dence and did produce
sone wi tnesses but some w tnesses to whom summpnses were
i ssued did not turn up and

223
the objectors wanted the issue of coercive processes agai nst
them The Legal Renmenbrancer however refused this on the
ground that |ie had no power to issue coercive process. As

the objectors did not produce any further wtnesses, the
argunents. _were heard and the Legal Renmenbrancer gave his
deci sions-on May 31, 1962.

One of the min points then raised before the Lega
Renmenbrancer was that there were a dozen other overl apping
routes which were not touched by the schene, and therefore
the schene was bad /on the ground of discrimnation. It may
be nentioned that /these overlapping routes were not
conpl etely overlapping the route to be nationalised, though
the vehicles paying on those twelve routes had to pass over
part of the Jodhpur-Bilara-Beawar-Ajner road. It was urged
on behal f of the Roadways before the Legal - Remenbrancer that
the intention was to render ineffective the permts on these
twelve routes also insofar as they overlapped the route to
be taken over, though these, routes were not nentioned in
the draft-scheme |ike the three routes which were conpletely
covered by the Jodhpur-Bilara-Beawar-Ajner route and no
notice was apparently given to the seventy-two permt-
hol ders on these twel ve partial ly over-I|apping routes. The
Legal Renenbrancer held that even though these routes were
not specified in the draft-scheme and no notice had been
given to the permit-holders thereof, it was open to him
to render the permts ineffective wth respect to these
rout esal so and proceeded to pass orders accordingly.
Thereupon five wit petitions were filed in the H gh~ Court
of Rajasthan by the permt-holders on the three routes which
had been notified in the draftschene as well as by sonme of
the permit-holders of the twelve partially overlapping
routes which had not been notified but which had been
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affected by the order of the Legal Renenbrancer.. Two  nmain
points were urged before the High Court in support ~of the
cbchallenge to the wvalidity of the scheme as finally
published on June 16, 1962. In the first place, it was
urged that the State CGovernnent when publishing the ' scheme
as required by s. 68D(3) of the Act had made certain changes
in it beyond the decision of the Legal Renenbrancer —and
therefore the final schene as published was invalid as it
was not open to the State Government to make any changes in
the schene as approved by the Legal Remenbrancer. Secondly,
it was urged on behalf of the operators on the twelve
partially overlapping routes which had not been notified in
the draft schene that it was not open to the Lega
Remenbrancer to affect their interests when their routes
were not specified in the draft scheme and they had been
gi ven no notice thereof. The H gh Court accepted both these
contentions. It was of the opinion that it was not open to
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the State Governnent to make any nodification in the
deci sion of the Legal Remenbrancer and i nasnuch as that had
been done the final schene as published was invalid. It
also held that as the twelve partially overlapping routes
were not notified in the draftschene and no notice had been
given to the permtholders thereof, it was not open to the
Legal Renenbrancer to pass any orders with respect to them
It therefore set aside the schenme as published under s. 68D
(3) of the Act. Finally, the H gh Court observed that as
the scheme as published was not the schenme as approved by
the Legal Renmenbrancer and as the decision of the Lega
Renmenbr ancer becomes final when it is published, it was open
to the Legal Renenbrancer to nodify his decision, even
though he nmay have signed and pronounced it. The Lega
- Remenbrancer was thus directed to go into the matter again
and |eave the question of the twelve partially overlapping
routes for a subsequent schene. The final scheme as
publ i shed under ~s. 68D (3) of the Act was set aside and the
Regi onal Transport
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Authority  was directed not to-inplenent it wuntil it was
regul ari sed i n accordance wth | aw
The matter then went back to the Legal Renenbrancer who
consi dered the draft-schene in the |light of the decision of
the H gh Court and after hearing further agrunents disposed
of the objections. The main effect of his decision was that
all the twelve partially overlapping routes were |left out of
the schene and only the three routes notified in the draft-
schene which were conpletely covered by the route Jodhpur-
Bi | ar a- Beawar-Aj mer, were affected. The decision of the
Legal Renenbrancer approving the schenme as nodified by him
was published on August 31, 1962, and the present  petition
is directed against that decision

The decision of the Legal Renenbrancer i's being challenged
bef ore us on the foll ow ng grounds: -

(1)A draft-scheme under the Act has to be approved as a
whol e and the procedure of approving a part of the schene
once and another part later is illegal, and therefore, the
approval given to the draft-schenme by the Legal Renenbrancer
does not result in approving the schenme, as required by |aw.
(2)1't was not open to the Legal Renenbracer to review his
order dated May 31, 1962 even after the decision of the Hi gh
Court, and insofar as the Legal Remenbrancer did so in
obedi ence to the order of the H gh Court he abdicated his
own judgrment, and the approval therefore after such
abdi cation of his own judgnent, is no approval in | aw

(3)As the schenme as published on June 16, 1962 was set
aside by the H gh Court, it was the duty of the Lega
Renmenbrancer to give a fresh hearing ab initio to the
objectors which he did not do, and therefore the —approva
accorded by himto the draft-schene
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after the judgrment of the High Court is no approval in'|aw
(4)Hearing requires taking of evidence; but as the Legal
Renmenbr ancer expressed his inability to conpel attendance of
wi t nesses, there was no hearing as contenplated by |law, and
therefore the approval of the draft-scheme without a proper
hearing is no approval in |aw

(5) There was discrimnation inasmuch as the oper at or sof
the twelve partially overlapping routes were left out of the
schene.

Re. (1) &(2).

There is no doubt that a draft-scheme has to be considered
as a whole and all objections to it have to be decided
before it can be approved by the State Government or by the
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officer appointed in that behalf, and the Act does not
envi sage approving of a part of the schenme once and putting
it into effect and | eaving another part unapproved and |eft
over for enforcenment later. It is also true that the Act
does not provide for review of an approval once given by the
Legal Renenbrancer, though he may be entitled to correct any
clerical mstakes or inadvertent slips that may have crept
in his order. It is also true that the Legal Renenbrancer
when considering the objections has to exercise his own
judgment subject to any directions that the H gh Court.
m ght give on questions of lawrelating to a particular
draftschenme. But we do not think that this is a case where
the draft-scheme has been approved in part and another part
of it has been left unapproved to be taken up later; nor is
this a case where the Legal Renenbrancer abdicated his own
judgrment or reviewed his earlier decision when he proceeded
to reconsider the matter after the H gh Court had set aside
the schene as published under s. 68D (3) of the Act on June
16, 1962.
227

Let us see what the draft-schene was neant to provide in
this case. As we have already indicated, the draft-schene
was published in order totake over the Jodhpur-Bilara-
Beawar- Ajmer route. It also provided for taking over al
the three conpletely overlapping routes, nanely, Jodhpur-
Bilara, Bilara-Beawar, and Beawar-Aj nmer routes, and also
portions thereof falling entirely on this road from Jodhpur-
A mer . There was no indication in the draft-scheme for
taking over what are called partially overlapping routes,
only parts of which overl apped on the Jodhpur-Bil ar a- Beawar -
Ajmer road. These partially overlapping routes were of two

ki nds. In sonme cases one term nus was- on _Jodhpur-Bilara-
Beawar - Aj mer road while the other term nus was not ‘.on this
road. In other cases, both the terminiof the overlapping
routes were not on this road, though a part of the 'route
fell on this road. Rule 3 of the Rules provides for indi-
cating all such overlapping routes as are intended to be

affected and the draft schene in the present case only
indicated three routes which were conpletely on~this road
nanmely, Jodhpur-Bilara, Bilara-Beawar, and Beawar- A ner, and
was not concerned at all with the other overlapping routes,
where overl apping was only partial. 1t was therefore in our
opi nion unnecessary to bring in the question of the twelve
partially overlapping routes when objections to this draft
schene were being considered. There is no doubt” that the
Roadways was al so responsible for the introduction of this
confusion for it seens to have been urged on its behalf,
when the objections were considered on the first occasion
that these partially overlapping routes were also neant to
be covered by the draft scheme, even though they were not
nmentioned in the draft scheme as required by r. 3 of the
Rul es and no notice had been issued to the permthol ders of
those routes. The petitioners also raised a point wth
respect to these overlapping routes, and that is how on the
first occasion, the Legal Renenbrancer held that even though
t hese routes had
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not been included in the draft scheme and no notice had been
given to the permt-holders thereof, it was open to him to
pass orders with respect thereto and he proceeded to render
the overlapping part of these routes ineffective. It is
obvious froma perusal of the draft schenme that these twelve
partially overlapping routes were not included in it at al
and they were brought in only because of the objection
rai sed by the petitioners and the reply of the Roadways t hat




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

they were neant to be included. That is why when the wit
petitions were decided by the High Court, it pointed out
that the scheme did not intially include the partially
overl appi ng routes. The Hi gh Court then went on to observe
that if the Legal Renmenbrancer thought fit to include these
routes in the scheme al so, he should have given notice to

all concerned to file their objections. Wth respect, it
seens to us that this observation of the High Court is not
correct. If the schene did not include the partially

overl apping routes-as it undoubtedly did not, in spite of
what the objectors m ght have said and what the Roadways
m ght have maintai ned before the Legal Remenbrancer on the
first occasion-it was not open to the Legal Renenbrancer to
i nclude these overlapping routes in the schene at all and he
could not do so even if he had given notice to the permt-
hol ders on these overl apping routes. The question therefore
whet her the final approval of the draft scheme as published
on August 31,1962 is an approval of a part of the scheme
only, 'leaving another part of the schenme unapproved and
therefore liable to enforcenent later, can only adnit of one
answer, nanely, that the approval was of the schene as a
whol e. The contention therefore on behalf of t he
petitioners that part of the schene has been approved and
the rest of it has beenleft unapproved, can have no force
on the facts of the present case. The 'twelve overlapping
routes were never neant to be affected by the scheme which
left themuntouched. The contentionthat only part of the
schenme has been
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approved appears to have been based on the fact that these
routes have not been rendered ineffective as to the
overlapping part. But as these routes were never  included
in the draft schenme, the approval given to the draft ' schene
wi t hout touching these routes cannot in the circunmstances be
call ed an approval of a part of the schene.

Nor do we think that there is any force in the contention
that the Legal Renenbrancer abdicated his judgnent when
going into the question on the second occasion after the
judgrment of the H gh Court. The order of the Lega
Renenbr ancer dat ed August 17, 1962 shows that he
reconsi dered the entire nmatter after hearing further
argunents and there can be no doubt that he was exercising
his own judgnent when he finally decided to approve the
draft scheme wth certain nodification. What the Lega
Renenmbrancer has done in this case is to. reappraise the
evidence in the light of the |l egal position indicated by the
Hi gh Court. Nor do we think that there is any substance in
the argument that the order of the Legal Renmenbrancer dated
August 17, 1962, is a review of his earlier order dated My
31, 1962. No question of review of that order arises for
that order was in effect set aside when the H gh Court set
aside the final schene as published on June 16, 1962. ' It is
true that publication nade certain further nodifications
into the scheme as approved by the Legal Remenbrancer but
that in our opinion makes no difference to the fact that the
order of the High Court setting aside the final schene as
published on.June 16, 1962 put an end to the order of the
Legal Remenbrancer dated May 31, 1962 also. This argunent
as to review has been raised because of the observation in
the Judgment of the Hi gh Court that the schene as finally
publ i shed on June 16, 1962 was not the decision of the Lega
Renenbrancer because of the changes nade in it by the State
Gover nment and
230
therefore it was open to himto nodify it, though he m ght
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have signed his decision and pronounced it. Wth respect,
we consider that this observation is not correct. It may be

that the State Government had no authority to nodify the
decision of the Legal Renenbrancer but when the Hi gh Court
set aside the finally approved scheme as published on June
16, 1962, it nmeant the decision of the Legal Remenbrancer
dated May 31, 1962, also cane to an end, for the fina
schene as published on June 16, 1962 was undoubtedly based
on it, even though there were further changes in that
decision at the time of publication. 1In the present case
the order of the H gh Court was anal ogous to a remand as
understood in courts of law. \What the Legal Remenbrancer
did on the second occasion was to reappraise the evidence in
the light of the law laid down by the High Court.
Therefore, it cannot be said that the decision of the Lega
Remenbr ancer on August 17, 1962, is a review of his earlier
deci sion dated May 31, 1962. It nust be treated as a fresh
decision,  after~ the  Hi gh Court had set aside the fina
schene as published on June 16, 1962. Though therefore the
propositiion put forward on behalf of the petitioners may be
accepted —as correct, there is no scope for applying the
principles contained in these propositions to the facts of
this case. The contention therefore that the schene as
finally published ‘on August 31, 1962 is bad because it
mlitates against these principles must be rejected.

Re. (3) & (4).

It is urged that after the Hi gh Court set aside the fina
schenme as published on June 16, 1962, the Legal Renenbrancer
shoul d have given a fresh hearing ab initio and that he did
not do so. It is further urged that in as mich as there is
no provision in the Rules for conpelling the attendance of
wi t nesses whom an objector mght |like to produce, there
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can be no effective hearing of the objection, and therefore
the schene as finally published on August 31, 1962, is
invalid. It is not disputed that the Legal Renmenbrancer did
give a hearing to the objectors after the order of the H gh
Court. What is urged however is that the objectors should
have been allowed to give evidence afresh before the Lega
Renmenbrancer finally disposed of the objections. W are of
opinion that though the result of the order of ~the Hi gh
Court was to set aside the order of the Legal Renenbracer
dated May 31, 1962, it cannot be said that the order of the
Hi gh Court wiped out the evidence which the objectors had
given before the Legal Renenmbrancer on the first  occasion
We have already nentioned the two grounds on which the High
Court set aside the final scheme as published on~ June 16,
1962, and those grounds had nothing to do with the evidence
whi ch was al ready produced. In our opinion, it was open to
the Legal Renenbrancer to take that evidence into  account
and it was not necessary that evidence should “be  given
again, particularly when no fresh i ssues arose; nor was the
Legal Remenbrancer bound to take fresh evidence sinply
because the final schene as published on June 16, 1962 had
been set aside on account of certain technical and Lega
defects. When the objectors had been given full opportunity
to |ead evidence on the previous occasion which was stil
there for the Legal Renmenbrancer to take into account, it
was sufficient for the Legal Remenbrancer to hear the
objectors’ argunments in full after the order of the High
Court in the light of the observations made by it, and the
petitioners therefore cannot have any grievance on the score
that they were not given any hearing after the order of the
High Court. If it is borne in mnd that the order passed by
the Hgh Court in the proceedings was in the nature of a
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remand order, all these objections wll pl ai nly be

unt enabl e.
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As to the contention that the Rules do not provide for

conpelling the attendance of witnesses and all that the

Legal Renmenbrancer can do is to summon w tnesses who may or
may not appear in answer to the sumopnses, it is enough to
say that the proceedings before the Legal Renenbrancer
though quasi-judicial are not exactly like proceedings in
court. In proceedings of this kind, it may very well be
concluded when a witness is summoned and does not appear
that he does not wi sh to give evidence, and that may be the
reason why no provision is nade in the Rules for any
coercive process. We think in the circunstances of the
hearing to be given by the Legal Renenbrancer, it is enough
if he takes evidence of the w tnesses whom the objectors
bring before himthenselves and if he helps themto secure
their ~attendance by issue of sunmonses. But the fact that
the Rules do not provide for coercive processes does not
nean in thhe special circunstances of the hearing before the
Legal Renenbrancer that ~there can'be no proper hearing
wi t hout such coercive processes. W are therefore of
opinion that the Legal Remenbrancer did give a hearing to
the objectors after the order of the H gh Court and that in
the circunmstances /that hearing was a proper and sufficient
heari ng. The chal l'enge therefore to the validity of the
schenme as published on June 16, 1962, on this ground must be
rej ected.

Re. (5).

Lastly we conme to the question of discrimnation. The
argunent is based on the fact that the twelve partially
over | appi ng routes to which we have already all uded have not
been touched by the schene. That is undoubtedly so. We
have already pointed out that in the case of some of ' these
routes one terminus is on the ~Jodhpur-Bil ara-Beawar-Aj mer
road while the other is not on this road. In sonme cases
neither termni is on this road and only a part of
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the route overlaps this road. The argunent is that as the
permit-holders on these partially overlapping routes have
not been touched by the scheme, there is disecrimnation
i nasmuch as the permt-holders on the three routes which
were totally overlapping the route which was being  taken
over, have been conpletely excluded. W do not think that
this anpbunts to discrimnation. |t may be pointed out that
under s. 68C it is open to take over any area or route to
t he conplete or partial exclusion of other per sons.
Therefore, it was open to the State CGovernnment to take . over
this route only and exclude those who nay  be plying
conpletely on this route or parts thereof and unless it can
be shown that others who are simlarly situated have -not
been excluded fromthe schene there can be no question of
discrimnation. In our opinion it cannot be said that-those
permt-hol ders whose routes were conpletely covered by the
route taken over stand on the sane footing as those whose
routes were only partially covered by the route taken over.
It may very well have been considered that in the first
instance only those pernmit-holders will be excluded whose
routes are conpletely covered by the routes taken over, and
if that is perm ssible under the law it cannot be said that
that woul d anpbunt to discrimnation when there is an obvious
di stinction between routes conpletely covered by the route
to be taken over and the routes partially covered by the
route to be taken over. W have been inforned that since
this scheme was approved steps have been taken even to
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exclude those permt-holders whose routes are partially
covered by mmking their pernmts ineffective over t he
overl apping part of the route. But that apart, we can see
no ground to wuphold the plea of discrimnation in the
present case, for routes conpletely covered by the route
taken over stand on a different footing fromthe routes only
partially covered. The contention therefore that the fina
schene as published on August 31, 1962 is bad because it
discrimnates in this manner, nust be rejected.
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We therefore dismiss the petition but in the circunstances
of this case pass no order asto costs.

Petition dism ssed.




