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S.B. SINHA,  J :

Leave granted inthe S'L.P

Respondents herein were appoi nted by the ' Doordarshan’ and
" Akashvani’. Parliament enacted the Prasar Bharati (Broadcasting
Corporation of India) Act, 1990 (for short, 'the Act’) to provide for the
est abl i shnment of a Broadcasting Corporation for India, to be known as
Prasar Bharati, to define its composition, functions and powers and to
provide for matters connected therewith or incidental 'thereto.. The said Act
though came into force on and from 15.09. 1997, Prasar Bharat.i
(Broadcasting Corporation of India) (for short, ’'the Corporation”) came to be
established 23.11.1997, the date on which the "Appointed day’ was notified
internms of Section 3 of the Act. Section 11 of the Act provides that it shal
be lawful for the Central Governnment to transfer to the Corporation any of
the officers or other enployees serving in the Akashvani and Doordar shan
and engaged in the performance of those functions, where the Central
CGovernment has ceased to performthe functions which in terns of Section
12 are the functions of the Corporation. Sub-section (5) of Section 11 of the
Act, however, provides that every officer or other enployee transferred by
an order nmade under sub-section (1) shall, within six nonths fromthe date
of transfer, exercise his option, in witing, to be governed by the conditions
enuner ated therein and such option once exerci sed under the Act shall be
final. However, once the services of the officers or enployees of
Akashvani and Doordarshan are transferred to the Corporation, sub-section
(4) of Section 11 would be attracted which is in the followi ng terns :

"(4) An officer or other enployee transferred by
an order under sub-section (1) shall, on and fromthe date
of transfer, cease to be an enpl oyee of the Centra
CGovernment and beconme an enpl oyee of the Corporation
wi th such designation as the Corporation may determ ne
and shall, subject to the provisions of sub-sections (5)
and (6), be governed by such regul ati ons as may be nade
as respects remunerati on and other conditions of service
i ncl udi ng pension, |eave and provident fund shal
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continue to be an officer or other enployee of the
Corporation unless and until his enploynment is
term nated by the Corporation."

No order of deputation in respect of any of the enployees or officers
of the Doordarshan or Akashvani had al so been passed. The officers and
enpl oyees of erstwhile Akashvani and Doordarshan, however, continued to
work with the Corporation. They drew their salaries and ot her
remunerations. The sanme terns and conditions of their services were
continued to apply to themas if they were the Central Governnent
enpl oyees.

The Corporation passed orders of transfer of the operational and
adnm nistrative staff. Allegedly, such transfers were nade with a viewto
optim ze the use of man-power available with the Corporation so that every
Station and Kendra becane fully functional. The legality and/or validity of
the said orders of transfer were questioned before the Central Adm nistrative
Tri bunal , 'Chandi garh Bench, Chandigarh, by the respondents herein on or
about 07.09.2000 which was marked as O A No. 725/ PB/ 2000. By a
j udgrment and order dated 06.10.2000, the orders of transfer were quashed
relying, inter alia, on-an earlier decision of the Tribunal in S.P. Kohli v.
Uni on of India and O hers. The wit petition filed by the appellants herein
for quashing the said order of the Central Adm nistrative Tribunal has been
di sm ssed by a Division Bench of the Punjab and Haryana H gh Court by
reason of the inpugned judgnent.

At the very outset, it may be noticed that a Division Bench of this
Court by an order dated 29.03.2005 noticed the unsatisfactory state of affairs
prevailing in the matter as the Central CGovernnment enpl oyees who had been
wor ki ng in Akashvani Stations-and Doordar shan Kendras continued to work
in the Prasar Bharati for nearly eight years stating

"\ 005Prima facie, this uncertainty has continued since
appropriate steps were not undertaken either by the Centra
Government or by the Corporation. The Corporation has

not franed requisite regul ations. The option of the
enpl oyees under the provisions of the Act has not been
t aken. In fact, that occasion has not arisen even afiter

ei ght years of operation of the Act on account
of a wholly ad hoc approach adopted in t he

i mpl enentation of the Act. At this stage, it is not
necessary to specifically indicate as to who has
contributed nore to this state of affair resulting in two

vi ews being expressed by two H gh Courts in the country -

one by the Madras Hi gh Court hol ding that  the

enpl oyees can be transferred and the  other by t he
Punj ab & Haryana Hi gh Court hol di ng in f avour of
the enpl oyees t hat t hey cannot be transferred by
the Corporation. The stand of the Corporation has been

and is that the enployees continue to be the enpl oyees of

the Central CGovernment. It is in the interest of neither the
enpl oyees nor t he Central CGover nirent nor t he

Cor por ati on to conti nue the wuncertainty for any
further period of tine.

Let the learned Solicitor Ceneral discuss the
matter with the concerned officers of the Corporation and
the Mnistry of Information and Broadcasting so that the
Act can be properly i mpl enent ed and uncertainty
cones to an end. e hope t hat t he matter
woul d be resol ved expeditiously."

Di sputes and differences between the parties were said to have
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recei ved consideration at the highest level in the Governnent, nanely, a
Group of Mnisters. Although the Corporation had forwarded a draft note

for consideration of the Group of Mnisters in regard to the restructuring of
Prasar Bharati, no final decision adnmttedly has yet been taken. This Court
adjourned the matter tinmes w thout nunmber so that the Union of India and
Prasad Bharati can arrive at a decision but the same is yet to cone. By an
order dated 21.11.2006, this Court refused to grant any further tine.
However, having regard to the fact that the Union of India should be heard
inthe matter, on an oral application nade by the | earned Additiona
Solicitor General, the Union of India was inpleaded as a party.

The short question which arises for consideration is as to whether in
the peculiar situation obtaining in the matter, the Corporation can be said to
have any power of transfer of the enpl oyees who although are working in its
establ i shnent, but continue to be the enployees of the Central CGovernnent.

Bef ore adverting to the question raised in these appeals, we my
noti ce that whereas the Central Adm nistrative Tribunal, Chandigarh as al so
the Punjab & Haryana Hi gh Court were of the opinion that no such power
exi sted; the Madras Hi gh Court has taken a different view

The Division Bench of ‘the High Court in its inpugned judgment
posed a question as to whether the officers/enpl oyees of the Centra
CGover nrent enpl oyed ‘under the Directorate of the Doordarshan coul d be
deened to have becone officers/enpl oyees of the Corporation by virtue of
the provisions of the said Act. As woul d appear fromthe di scussions nade
hereinafter, the said question was whol ly irrel evant.

The High Court relied upon a | arge nunber of decisions of this Court
as al so other High Courts to arrive a finding that the respondents were not
the enpl oyees appointed in the services of the Corporation by transfer and,
thus, their service conditions cannot be controlled or regulated by its
authorities. It was held

"We have given serious thought to the argunments
of the | earned counsel, but have not felt persuaded 'to
agree with himthat the inpugned order is vitiated by any
such legal infirmty which nmay warrant issuance of a wit
in the nature of certiorari. A careful reading of the
avernents made in the wit petition and the two letters
relied upon by Shri Sanjay Goyal shows that even as per
the Central Governnent, the enployees working in AIR
and Doordarshan Kendras i mredi ately before the
formati on of the Corporation continued to be its
enpl oyees because no order transferring their services
was passed by it in terms of Section 11 of the Act.
Therefore, it is not possible to accept the argunent of
Shri Goyal that with the creation of the Corporation, the
services of respondent no. 1 stood transferred to the
Corporation and the conpetent authority of the
Corporation could transfer her fromone place to the
ot her."

The deci sion of the Madras Hi gh Court was not foll owed on the
af orementi oned premn se.

This case raises practical problems which is the creation of Union of
India and the appellants. It is difficult for us to conprehend as to why the
Union of India did not exercise its statutory functions for such a long tine.
It was, in our opinion, obliged to take a decision one way or the other. It
was for the Union of India to transfer the officers or enployees of the
Door dar shan and Akashvani to the Corporation. In such an event, the
enpl oyees coul d have exercised their option as envi saged under sub-section
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(5) of Section 11 of the Act. The consequences of passing of an order under
sub-section (1) of Section 11, as noticed herei nbefore, are provided for under
sub-section (4) thereof . The transfer of an enpl oyee deputed under sub-
section (1) of Section 11 is that of a permanent nature. So |ong an order
under sub-section (1) is not passed, indisputably the enpl oyees and officers
woul d continue to be the enployees of the Central Government. They shal

unl ess ot herwi se an order is passed woul d be governed by the terns and
conditions of services evidenced by the rules framed by the President of

I ndi a under proviso appended to Article 309 of the Constitution of |ndia.

I ndi sputably, no such order having been passed, the respondents continued

to be the enpl oyees of the Central CGovernment. However, there cannot be

any doubt what soever that the services of the respondents have been pl aced
at the disposal of the Corporation although no order of deputation has been
passed.

There exists a distinction between 'transfer’ and 'deputation’
"Deput ation’ connotes service outside the cadre or outside the parent
department in which an enpl oyee i's serving. ’'Transfer’, however, is
l[imted to equivalent post in the sane cadre and in the sane departnent.
Wer eas deputati on woul d be a tenporary phenonenon, transfer being
antithesis must exhibit the opposite indications.

There cannot be any doubt whatsoever that ordinarily no enpl oyee
can be transferred wi thout his consent fromone enployer to another. [See
Jawahar|l al Nehru University v. Dr. K S. Jawatkar and O's. [(1989) Supp. (1)
SCC 679]. But, the said principlehas no application in the instant case

A transfer of an enpl oyee may be governed by the provisions of a
statute or the terns and conditions of a contract of service.

The situation as obtaining in the present case, however, in our
opi nion, would anpbunt to be a case of deened deputation. It is true that no
order has been passed by the Central Governnent on this behalf, but the
respondents acted in the manner as if such an order had been passed. The
respondents have been working wi-th the Corporation for a long time wthout
any demur what soever. They are undoubtedly under the control and
supervision of the officers of the Corporation. There exists a hierarchy of
the officers in the Corporation. - There are a | arge nunber of departnents.
Each departnment has separate functions. Wrk of one departnent, however,
woul d be related to another

It has not been disputed that the functions of the Central Governnent
has been taken over by the Corporation in terns of Section 12 of the Act,
when the Corporation has started functioning on and fromthe appoi nted day.
It requires man-power for nmanaging its affairs. It has been doing so with the
existing staff. They are being paid their salaries or other remunerations by
the Corporation. They are subjected to effective control by its officers.. The
respondents , for all intent and purposes, are therefore, under the control of
the Corporation.

In Zee Telefilns Ltd. and Another v. Union of India and Qhers
[ (2005) 4 SCC 649], it was noticed

"The word "control’ has been defined in Black’s
Law Dictionary in the follow ng terns:

“"Control.- Power or authority to nanage, direct,
superintend, restrict, regulate, govern, adninister
or oversee."

In Bank of New South Wales v. Common Walth
[76 CLR 1], Dixon, J., observed that the word 'control’ is
"an unfortunate word of such w de and anbi guous i nport
that it has been taken to mean sonething weaker than
"restraint’, sonething equivalent to 'regulation . Having
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regard to the purport and object of the Board, its contro
over 'cricket’ nust be held to be of w de anplitude."

The expression 'control’, although is not defined, in the |light of
Article 235 of the Constitution of India, has been held to be conferring w de
power upon the High Court. [See State of West Bengal v. Nripendranath
Bagchi - AIR 1966 SC 447], Madan Mohan Choudhary v. State of Bihar
and Ors. [(1999) 3 SCC 396], Yoginath D. Bagde v. State of Mharashtra
and Anr. [(1999) 7 SCC 739]; and High Court of Judicature for Rajasthan v.
Ranmesh Chand Paliwal and Anr. [AIR 1998 SC 1079].

The concept of control inplies that the controlling officer nmust be in a
position to domnate the affairs of its subordinate. It is unless otherw se
defi ned woul d be synonynous w th superintendence, managenent or
authority to direct, restrict or regulate. It is exercised by a superior authority
in exercise of its supervisory power. It may anmount to an effective control
whi ch may either be de facto or renpte.

The Corporation has not franed its own rules. |n absence of any
rul es, however, an enployer, it is well-know, would have an inherent
power to deal with its enployees. |In a situation of this nature, we have no
doubt that the sane would include a power of transfer. It is one thing to say

that an enpl oyer does not possess of any power to transfer in terms of the
extant rules or conditions of service or the nature thereof; but the same does
not mean that the enployer nust have the power to transfer its enpl oyees

only in terms of a statute.

The position of an industrial worknman, however, would stand on a
different footing. The terms and conditions of industrial enployees are
governed by the provisions of the Industrial Disputes Act or the certified
standi ng orders framed under the Industrial Enploynent (Standing Orders)
Act, 1946.

An establishrment |ike the Corporation, noreover, in absence of the
rules may have an inplied power of transfer. Transfer is an ordinary incident
of service. It does not result in alteration of any condition of service to its
di sadvant age. [ See B. Vandana Rao v. State of Karnataka and Anr. (1986) 4
SCC 624], Abani Kanta Ray v. State of Oissa [(1995) Supp. (4) SCC 169];
and Kendriya Vidyal aya Sangat han v. Danodar Prasad Pandey and O hers
[ (2004) 12 sCC 299].

In Public Services Tribunal Bar Association v. State of U.P. and
Anot her [(2003) 4 SCC 104], this Court observed

"37. Transfer is an incident of service and i s nade
in admnistrative exigencies. Normally it is not to be
interfered with by the courts. This Court consistently has
been taking a view that orders of transfer should not be
interfered with except in rare cases where the transfer has
been made in a vindictive manner."

In Bal co Enpl oyees’ Union (Regd.) v. Union of India and O hers
[(2002) 2 SCC 333], this Court opined that in case of policy, the enployees
may suffer to certain extent, but such sufferings should be taken to be
i nci dence of service. Therein, the court observed

"48. Merely because the worknen nmay have
protection of Articles 14 and 16 of the Constitution, by
regarding BALCO as a State, it does not nmean that the
erstwhil e sol e sharehol der viz. Governnent had to give
the workers prior notice of hearing before deciding to
di sinvest. There is no principle of natural justice which
requires prior notice and hearing to persons who are
generally affected as a class by an econom ¢ policy
deci sion of the Governnent. If the abolition of a post
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pursuant to a policy decision does not attract the
provisions of Article 311 of the Constitution as held in
State of Haryana v. Des Raj Sangar on the sane parity of
reasoni ng, the policy of disinvestnent cannot be faulted

if as a result thereof the enployees lose their rights or
protection under Articles 14 and 16 of the Constitution

In other words, the existence of rights of protection under
Articles 14 and 16 of the Constitution cannot possibly
have the effect of vetoing the Governnents right to

di si nvest\ 005."

Respondents, therefore, in our opinion by reason of their conduct as
al so that of other players in the field, nanely, the Union of India and
Cor poration nust be held to have been deputed in the services of the
Corporation. They would, therefore, be governed by the general principles
of deputation. For the said purpose they are under the functional control of
the Corporation which in'the peculiar facts and circunstances of this case, in
our opinion, woul'd also inply that the Corporation had a power of transfer.

Functional test, as is well-known, is also enployed for the purpose of
determ ning the relationship of the enployer and enpl oyees. [ See Wrkmen
of Niligiri Cooperative Marketing Society Ltd. v. State of Tami| Nadu and
Ors. (2004) 3 SCC 514} and District Rehabilitation Oficer and hers v. Jay
Ki shore Maity and Others [(2006) 11 SCALE 545].

We do not find that the action taken by the appellants herein in
transferring the respondents is in any way arbitrary or irrational. The orders
of transfer have been passed in the interest of the adnministration and with a
view to carry on its functions.

We, therefore, are of the opinion that the H gh Court was not correct
in opining that the respondents could not be transferred by the Corporation

We woul d, however, before parting with the case, in exercise of our
jurisdiction under Article 142 of the Constitution of India issue a direction
upon the Union of India. W have noticed hereinbefore that the Union of
India itself had been filing wit petitions before the different H gh Courts. It
did not do so in the instant case. It had to be inpleaded as a party
respondent.

We have furthernore noticed herei nbefore that the question as to
whet her the Central CGovernnent shoul d pass an order in terns of sub-
section (1) of Section 11 of the Act or not is pending consideration before its
hi ghest authority for a long tine. No decision has been taken for nore than
nine long years. Despite observations nade by this Court, the Centra
CGovernment has failed and/or neglected to take a decision one way or the
other. Odinarily, this Court would not have issued a direction but the
present state of affairs cannot be permitted to continue. The rights of the
respondents cannot be allowed to remain in uncertain position for a |ong
time.

We, therefore, while allow ng the appeal, direct the Union of India to
take a firmdecision in ternms of Section 11 of the Act within six nmonths from
date. The Secretary, Departnent of Personnel and Training shall file an
affidavit before this Court within or imredi ately after the expiry of the
af orenmenti oned peri od.

Subj ect to the directions and observati ons made herei nbefore, the
i mpugned judgnents are set aside. These appeals are allowed. However, in
the facts and circunstances of this case, there shall be no order as to costs.




