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Leave granted.
2. Thi s appeal by Special Leave preferred by the
appel | ant - assessee is directed against the judgnment of Del hi
H gh Court dated 11.10.2006 in1TA No. 478 of 2005.

3. Briefly stated the facts are as foll ows:

4, The appel | ant - assessee i s engaged in the

manuf acture and sal e of soft drinks. ~The appellant-
assessee entered into an agreenent with Ms. Pradeep

G| Corporation for use of their premises for receipt,
storage and di spatch of goods belonging to the

appel | ant-conpany. There is no dispute that the

appel  ant had pai d the warehousi ng charges to Ms.
Pradeep G| Corporation on which tax was deducted

under Section 194C of the Inconme Tax Act, 1961 (for
short "the Act’) @2% The Assessing O ficer vide order
dat ed 30.3.2001 held the appellant to be assessee in
default’ for failure to deduct tax at source in respect of
war ehousi ng charges paid to Ms. Pradeep O

Corporation. The Assessing Oficer rejected the plea of
the assessee that the paynments made by the appell ant-
conpany were in the nature of contractual payments on
whi ch tax was deducted under Section 194C of the Act

at 2% The Assessing O ficer accordingly held that the
war ehousi ng charges were in the nature of rent as
defined in Explanation to Section 194-1 of the Act and,
therefore, tax ought to have been deducted at 20%

under the said provisions as agai nst deduction of tax at
2% under Section 194C of the Act. The Assessing O ficer
havi ng held the appellant to be 'assessee in default’ for
the shortfall in the amount of tax deducted at source

| evied interest under Section 201 (1A) of the Act on the
amount of tax alleged to be short deducted. The
Assessing O ficer accordingly determ ned the amount of
short deduction of tax and al so |l evied interest payable
thereon under Section 201 (1A) of the Act.

5. The appel |l ant preferred an appeal against the order
of the Assessing O ficer before the Conm ssioner of
I ncome Tax (Appeals) and thereafter before the
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Tribunal. The Tribunal also took the view that the

appel | ant - assessee to be an 'assessee in default’ in
respect of the ampunt of short deduction of tax and al so
uphel d the levy of interest under Section 201 (1A) of the
Act. The further appeal preferred by the appellant-
assessee was di sm ssed by the Hi gh Court on

21.5.2004.

6. The appel l ant thereafter preferred m scell aneous
application in the appeals that were already disposed of
seeking rectification of the order of the Tribunal dated
12.7.2002. Be it noted, the appellant did not raise any
di spute about it being the 'assessee in default’ and al so
rai sed no objection as regards the levy of interest under
Section 201 (1A) of the Act.  The grievance of the
appel l ant was that its alternative contention that the
war ehouser has been assessed on.its income and the

tax due has been'recovered fromit by the departnent

and therefore, no further tax could have been coll ected
fromthe ‘appel | ant has not been considered by the
Tribunal in its order dated 12.7.2002. The contention
was that since the tax to be recovered by the

department on the inconme has al ready been paid by the
assessee, no further tax should be recovered fromthe
appel l ant on the sanme incone. The Tribunal vide its
order dated 13.9.2004 allowed the application of the
appel l ant on the ground that the alternative contention
of the appellant has not been considered whil e di sposing
of the appeal. The contention was specifically raised in
Ground No. 7 of the nmenorandum of appeal preferred

by the appellant. The Tribunal accordingly held, to that
extent, there is a mstake apparent on the face of record
and, therefore, constitutes a rectifiable nistake under
Section 254 (2) of the Act. The Tribunal accordingly
recalled its earlier order dated 12.7.2002 for the limted
pur pose of taking up the particular ground raised in
Ground No. 7 in the nenorandum of ‘appeal. This order
directing the reopening of the matter has attained its
finality. The departnent did not challenge the said

or der.

7. The Tribunal upon rehearing the appeal held that
though the appel | ant-assessee was rightly held to be an
"assessee in default’, there could be no recovery of the
tax alleged to be in default once again fromthe
appel | ant considering that Pradeep G| Corporation had
al ready paid taxes on the amount received fromthe
appellant. It is required to note that the depart nent
conceded before the Tribunal that the recovery coul d not
once again be made fromthe tax deductor where the
payee i ncluded the i ncone on which tax was allegedto
have been short deducted in its taxable incone and paid
taxes thereon. There is no dispute whatsoever that
Pradeep G| Corporation had already paid the taxes due
on its income received fromthe appellant and had
received refund fromthe tax departnent. The Tribuna
came to the right conclusion that the tax once again
could not be recovered fromthe appellant (deductor-
assessee) since the tax has already been paid by the
reci pi ent of income.

8. The High Court interfered with the order passed by
the Tribunal on the ground that the order dated

12.7.2002 of the Incone-Tax Appellate Tribunal has
attained its finality since the appeal filed against the
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sanme by the appellant was dism ssed by the H gh Court

on 21.5.2004; the point based on Ground No. 7 was not
taken up in the appeal preferred by the appellant in the
H gh Court. The High Court further held that the

I ncome-tax Appellate Tribunal’'s order dated 12.7.2002
got itself merged into the order passed by it on

21.5. 2004 dism ssing the appeal of the appellant herein
The High Court cane to the conclusion that the Tribuna
coul d not have reopened the matter for any further

heari ng.

9. We have already noticed that the order passed by
the Tribunal to reopen the matter for further hearing as
regards ground No. 7 has attained its finality. 1In the
ci rcunst ances, the High Court could not have interfered
with the final order passed by the Incone-tax Appellate
Tri bunal

10. Be that as it may, the circular No. 275/201/95-
| T(B) dated 29.1.1997 issued by the Central Board of
Direct Taxes, in our considered opinion, should put an
end to the controversy. ~The circul ar declares "no
demand vi sual i zed under Section 201 (1) of the Incone-
tax Act should be enforced after the tax deductor has
satisfied the officer-in-charge of TDS, that taxes due
have been paid by the deductee-assessee.” However,

this will not alter the liability to charge interest under
Section 201 (1A) of the Act till the date of payment of
taxes by the deductee-assessee or the liability for
penal ty under Section 271C of the Income-tax Act."

11. In the instant case, the appellant had paid the

i nterest under Section 201 (1A) of the Act and there is
no di spute that the tax due had been paid by deduct ee-
assessee (Ms Pradeep G| Corporation). It is not

di sputed before us that the circular is applicable to the
facts situation on hand.

12. In the circunstances, it is not necessary to go in
detail as to whether the Tribunal could have at al
reopened the appeal to rectify the error apparent on the
face of the record. W do not wish to express any firm
view on this aspect.

13. The i mpugned judgnent of the High Court is
accordingly set aside. The appeal is allowed with no
order as to costs.




