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ACT:

Arbitration Act, 1940: Section 34--'Taking any other
steps in the proceedings'--Interpretation of--Step should
clearly and unanbiguously nanifest intention to wai ve
benefit of arbitration agreenent--Adjournments taken for
filing witten statement--Disentitles asking for stay of
suit.

HEADNOTE
The petitioner and the respondents in the S.L.P.. were
partners in a partnership firm On 8th Novenber, 1980,

respondent No. | issued a notice calling for dissolution of
the firmalleging m smanagenent, loss and exclusion /fromthe
nmanagenent , and later filed a civil suit for: (i)

di ssolution of the firm and (ii) accounts. On 4th Novenber
1981, respondent No. 9 who was defendant No. 7 in the suit,
filed an application under Section 34 of the Arbitration
Act, 1940 for stay of the suit.

The Trial Judge after referring to the order-sheet in
the matter and noticing that the counsel for the petitioner
had taken steps in the proceedings in the suit, by seeking
and securing adjournnents for filing the witten statenent,
held that there was no jurisdiction to stay the suit wunder

On appeal, the Division Bench of the Hgh Court
confirmed the order of the Trial Judge, and held that the
petitioner having taken steps in the suit, had thereby
disentitled hinself fromasking for the stay of “the said
Suit.

Di smissing the petitioner’s Special Leave Petition

HELD: 1. Arbitration is an alternative procedure for
speedy adjudication of disputes between the parties -and
shoul d normally be encouraged as parties have bound
t hensel ves to have their di sput es adj udi cat ed by
arbitration, so they should be held bound by the agreenent.

[ 8878B]

2. Section 34 of the Arbitration Act is the statutory
provision which deals with the powers to stay | ega
proceedi ngs where there is an arbitration agreenent. One of
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the requirements is that the application for stay nust be
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filed before the filing of the witten statement or ’'taking
any other steps in the proceedi ngs’'.[887C, 888E]

3. The expression ’'taking any other steps in the
pr oceedi ngs’ does not mean that every step in t he
proceedings would come in the way of enforcenent of the
arbitration agreement. The step nust be such as would
clearly and unanbi guously manifest the intention to waive
the benefit of arbitration agreenent, and display an
unequi vocal intention to proceed with the suit giving up the
right to have the nmatter disposed of by arbitration. [891E-
F; B]

4. Each Court nmust find out fromthe context of each
case what has happened, and whether a step was taken in the
suit which would disentitle the party from obtaining stay of
proceedi ngs. [891C]

In the instant ~case, it 1is indisputable that the
proceeding was comenced by a party to an arbitration
agreement . agai nst the other party to the agreenment and the
| egal ' proceedings which was sought to be stayed was in
respect . ‘of ‘a matter agreed to be referred to arbitration
From the order-sheet in'the case as noted by the Tria

Judge, it appears that the counsel appearing for the
petitioner had sought adjournment ’'specifically for filing
witten statement’, and obtained time on nore than one

occasi on for such purpose. It was not only the tinme taken to
consi der whether witten statement should be filed as a
defence to the plaint, but it was tine taken to have the
matter decided by the suit. The party evinced an intention
to have the matter adjudicated by the Court and not keen to
have the matter adjudicated by arbitration. 1f that is so,
the party has disentitled itself to ask for the stay of the
said suit. The Hi gh Court was, therefore. right inaffirmng
the order of the Trial Judge. [891F-H; 892A]

State of Utar Pradesh & Anr.  v. Janki Saran | Kail ash
Chandra & Anr., [1974] 1 SCR 31 and Food Corpn. of India &
Anr. v. Yadav Engineer and Contractor, [1983] 1 SCR 95,
referred to.

Law of Arbitration by R S. Bachawat (lst Edn.), pp. 498-
499, referred to.

JUDGVENT:

CIVIL APPELLATE JURI SDI CTION: Special Leave Petition
(Civil) No. 10264 of 1988

From the Judgnent and Order dated 26.5.1988 of the
Kar nat aka H gh Court in MF. A No. 52 of 1982.

PG NO 886

S. K. Kulkarni and Ms. Kiran Suri for the Petitioner

Jagdi sh G Yadwad and S. Srinivasan for the Respondents.

The Judgnent of the Court was delivered by

SABYASACHI MUKHARJI, J. This is a petition for leave to
appeal against the judgment and order of the Hi gh Court of
Kar nat aka dated 26th of May, 1988. By the said judgnment the
Hi gh Court affirmed the order of the learned Civil Judge,
Hubli. To appreciate the controversy, a few facts nmay be
necessary.

On or about 18th Septenber, 1972 a partnership firm was
constituted whi ch i ncluded the petitioner and t he
respondents Nos. 1 to 9 to run a cinema theatre and Hubli in
the State of Karnataka. The said firmwas reconstituted in
August, 1973 for a period of 25 years wth one partner
retiring fromthe first firm In the said reconstituted firm
the 1st respondent had 12 pai se share. On 8th Novenber, 1980
t he 1st respondent had issued a notice calling f or
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dissolution of the firm alleging msmnagenent,|oss and
exclusion fromthe nanagenent. In 1981, the 1st respondent
filed a suit in the Court of the Cvil Judge, Hubli for (i)
di ssolution of the firmand (ii) accounts. On 4th Novenber,
1981, the 9th respondent who is defendant No. 7 in the suit
filed an application under Section 34 of the Arbitration
Act. 1944 (hereinafter referred to as "the Act’) for stay of
the said suit. The learned Trial Judge after referring to
the facts and the rel evant decisions referred to the order-
sheet in this matter and observed that there is a clear
record in the order-sheet that the counsel appearing for the
applicant had "sought adjournnent specifically for filing
witten statenent The order-sheet further recorded that the
matter was posted to 4th Novenber, 1981 "for argunents". The
learned Trial Judge was of the view that the petitioner
herein who is defendant No. 4 in the suit had sought and
secured several adjournments to file a witten statement. In
that view of the matter, the |earned Trial Judge was of the
view that 'the petitioner had taken steps in the proceedings
in the suit by seeking and securing adjournment to file the
witten statenent. In that viewof the matter of declined to
exercise his jurisdiction to stay the said suit wunder
Section 34 of the Act. There was an appeal. The Division
Bench of the High Court was of the viewthat in view of the
facts nmentioned in/'the order of the Trial Judge, it appeared
that the petitioner herein had taken steps in the suit and
had thereby disentitled hinself fromasking for the stay of

PG NO 887
the said suit. The H gh Court,  therefore, confirnmed the
order of the learned Trial Judge. Aggrieved thereby, the
petitioner seeks |eave to appeal under Article 136 of the
Constitution fromthe said decision

Arbitration is an alternative procedure for ' speedy
adj udi cation of disputes between the parties and should
normal Iy be encouraged and parties have bound thenselves to
have their disputes adjudicated by arbitration, so they
should be held bound by the agreement between the /parties.
Section 34 of the Act is the statutory provision which deals
with the powers to stay | egal proceedings where there/is an
arbitration agreement. Section 34 of the Act which is
rel evant for our present purpose is as follows:

"34. Power to stay |egal proceedings where there is an
arbitration agreenment.--Were any part to an arbitration
agreenment or any person claimng under him commences -any
| egal proceedi ngs agai nst any other party to the agreenent
or any person claimng under himin respect of any natter
agreed to be referred, any party to such |egal  proceedings
may, at any time before filing a witten statenent or taking
any other steps in the proceedings, apply to the judicia
authority before which the proceedings are pending to stay
t he proceedings; and if satisfied that there is no
sufficient reason why the nmatter should not be referred in
accordance with the arbitration agreement and that the
applicant was, at the tine when the proceedings were
commenced, and still remains, ready and willing to do al
things necessary to the proper conduct of the arbitration
such authority may make an order staying the proceedings."

An anal ysis of the aforesaid section nmakes it clear that
in order to have the proceedings in the suit stayed, there
must be an arbitration agreement between the parties
covering the disputes in question. The section stipulates
that in order that stay nay be granted under the section, it
is necessary that the following conditions are fulfill ed:

(i) The proceedi ngs nust have comenced by a party to an
arbitration agreement against any other party to t he
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agreenent ;

(ii) the legal proceeding, in this case the suit, which
is sought to be stayed nust be in respect of a natter agreed
to be referred,

PG NO 888

(iii) the applicant for stay must be a party to the
| egal proceeding, the suit in this case.

(iv) the applicant nust have taken no steps in the
proceedi ng after appearance;

(v) the applicant nust satisfy that only the applicant
was at the tinme when the proceedi ngs were conmenced, ready
and wlling to do everything necessary for the proper
conduct of the arbitration; and

(vi) the Court nust also be satisfied that there was no
sufficient reason why the natter should not be referred to
arbitration.

Several decisions of 'this Court and the decisions of the
Hi gh Court have |aid down the aforesaid position in |aw
See, in /this connection, the observations in the "Law of
Arbitration®™ by RS Bachawat (1st Edn. ) at pages 498-499.

I ndi sputably, in this case, the proceeding was comenced
by a party to an arbitration agreenent against the other
party to the agreenment and the |egal proceeding which was
sought to be stayed was in respect of a matter agreed to be
referred to. It is/also clear that the petitioner is a party
to the arbitration agreenent. The only question that was
agitated before the |learned Trial Judge as well as before
the Hi gh Court was, whether the petitioner ‘had taken no
steps after appearance. The section requires that the
application must he filed before the filing of the witten
statenent or taking any other step in the proceeding.

In the case of State of Utar Pradesh & Anr. " v.Jank
Saran Kailash Chandra & Anr.,[1974] 1 SCR 31, the palintiff
instituted a suit for recovery of danage for Dbreach of
contract inpleading the State U'P. as'the first defendant
and the Divisional Forest Oficers, Bijnor as the second
def endant. The summons in the said suit issued to the State
of U P. were served on the District Governnent Counsel. On
2nd Septenber. 1966 the said counsel filed an appearance
slip in the Court and also put in_ a_ formal application
praying for one month's tinme for the purpose of filing
witten statenent. That prayer was granted. On 1lst Cctober
1966 the District Government Counsel filed an application
under Section 34 of the Act pleading that there was  an
arbitration clause in the agreenment between the parties to
the suit and the State of U. P. being willing to refer the
matter to arbitration the suit should be stayed. The tria
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court held that the dispute was subject to arbitration
clause and since the State of U P. had not taken any /steps
in the suit proceedings and had also not filed the witten
statement the suit was liable to be stayed. On appeal the
Hi gh Court held that the action of the District Government
Counsel in applying for time to file the witten statenent
amounted to taking a step in the proceedings wthin the
neaning of section 34 of the Act. On this view, the
defendant was held disentitled to claimthe stay of the
suit. By special |eave, the defendant applied to this Court.
This Court dism ssed the appeal and observed at page 37 of
the report as foll ows:

"The District Governnent Counsel in the present case was
thus fully enpowered to appear and act for and on behal f of
the CGovernment and al so to nmake applications on its behalf.
If the said counsel wanted time for the purpose of having
fuller i nstructions, he could have asked f or it
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specifically, for he was not a |layman ignorant about the
| egal position but a professional |awer retained by the
CGovernment for the purpose of acting and pl eading on behalf
of the Government as a recogni sed agent. He, however, chose
instead to ask for tine specifically for filing witten
statement and this act he purported to do on behalf of the
State Government which he was fully enpowered to do. The
State took benefit of his appearance and his successfu

prayer for adjournnent of the case by one nonth for the

pur pose of filing the witten statenent. In t hose
circunmstances, it is hardly open to the State Governnent to
pl ead that the District Government Counsel was not

authorised to seek adjournnent on its behalf for this
purpose. An oblique suggestion thrown on behalf of the
appel lant that the District Governnent Counsel had nerely
vol unteered to appear wthout instructions, presunabl y
taking the cue fromthe decision of the Punjab H gh Court in
the case of Mbji-Ram is merely to be stated to be rejected.
A recogni sed agent like the District Governnment Counsel can
scarcely ' be considered to appear volutarily in a case On
behal f of the Governnent in the sense of being unauthorised
by his client for the sinple reason that he is authorised by
virtue of statute to-appear, act and make applications on
behal f of the Governnment. Indeed in the present case the
District Governnent Counsel also filed in court the usua

appear ance slip. | f he want ed tinme for further
consultatioins, he could and should have specifically
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made a prayer to that effect. 1t~ is, however, idle to

contend that he can be considered to have nerely vol unteered
wi thout authority to appear and ask for tine for filing the
witten statenment. The argunment of  appearance by a
recogni sed agent as a nmere volunteer is extrenmely difficult
to appreciate. The State, as already observed, took the
benefit of the adjournnent. It will be sonmewhat irrationa
and perhaps incongruous to permt the State, after having
taken the benefit of this adjournment, to plead that the
application for adjournment was not nmade on instructions and
was unaut horised. To accede to the State Government the
right to do so would clearly be unjust to the opposite party
whi ch coul d have rightfully objected to the adjournment, had
there been any indication that the prayer was not bei ng made
on instructions fromthe State Governnent. Septenber 2, 1966
was fixed in the summons for filing witten statenent.
Fail ure to do so would have ent ai |l ed consequences
prejudicial to the State Governnent. Those consequences were
avoi ded by nmking an application for extension of time for
filing witten statenment which nmust have been understood by
the opposite party, as also by the court, to be on
instructions by the State Governnent."

It may be noted that thereafter in UP. there was
amendnment whi ch added an expl anati on which provided that a
mere application for time to file a witten statenent or a
nmere contest to an interlocutory application for injuction
woul d not anpbunt to taking any steps in the proceedings.

In the aforesaid view of the matter, without the aid of
Expl anation 2 added to the U P. Act, we have to proceed to
find out the conditions required to be fulfilled in order to
be entitled to stay wunder section 34 of the Act. As
mentioned hereinbefore, it is inperative to find out whether
"any other steps in the proceedi ngs have been taken before
nmaki ng an application for stay of the suit in this case. 1In
our opinion, proceeding without being enbroiled in the facts
and the circunstances of the case with the controversy
whet her the said exprression should be construed ejusdem
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generis, it i5 necessary to detern ne whether the party had
evinced or indicated any intention to proceed unequivocally
with the suit and not to proceed with the arbitration.This
position was exami ned by this Court in Food Corpn. of India
& Anr. v. Yadav Engineer & Contractor, [1983] 1 SCR 95,
where this Court referred to the decision of Utar Pradesh
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v. Janki Saran Kailash Chandra, (supra), and after setting
out the provisions of section 34 of the Arbitration Act,
this Court observed that apart fromwitten statement "sone
other step" mentioned in the Section, nust indisputably be
such step as would manifestly display an unequi voca
intention to proceed with the suit and to give up the right
to have the matter disposed of by arbitration

Each court nust find out fromthe context of each case
whet her this has happened or not. The Court further observed
therein that "a step taken in the suit which woul d
disentitle the party from obtaining stay of proceeding nust
be such step-as woul d di splay an unequivocal intention to
proceed. with the suit and to abandon the benefit of the
arbitration agreement or the right to get the dispute
resol ved by arbitration”

In our opinion, that is a correct position in law as
declared by this Court, and it is in consonance wth the
principles that have been followed under section 4 of the
English Arbitration Act, 1889. At page 106 of the said
report this Court observed that the "general words" taking
any other steps in the proceedigs’ just followthe specific
expression ’'filing awitten statenent’ and both are used
for achieving the sane purpose”. Hence, this Court was of
the opinion that the latter expression nust be ‘construed
ej usdem generis with the specific expression just preceding
to bring out the ambit of the latter.” The expression
"witten statenent’ is a term of specific connotation
ordinarily signifying a reply to the plaint filed by the
plaintiff. The expression ’'takingany other steps in the
proceedi ng’ does not nean that every step in the proceedi ngs
would conme in the way of enforcenent of the arbitration
agreenment. The step mnust be such as would clearly and
unanbi guously mani fest the intention to waive the benefit of
arbitrati on agreenent.

From the Order-sheet in this case and as noted by the
| earned Trial Judge, it appears that the counsel appearing
for the petitioner has sought adjournnent "specifically for
filing witten statenent” and obtained time for nore than
one occasions for such purpose. It was not only the tinme
taken to consider whether witten statenent should be filed
as a defence to the plaint to enter into ‘an arena of
controversy,but it was tine taken to have the natter decided
by the suit.

The party evinced an intention to have the nmatter
adjudicated by the Court. If that is the position, then in

our opi ni on, in view of t he principle enunci at ed
herei nbefore, the party has disentitled itself to ask for
PG NO 892

stay of the said suit. The H gh Court was, therefore, right
in affirmng the order of the learned Trial Judge. Apart
from the same, fromthe conduct of the petitioner and the
narration of the events mentioned hereinbefore, it does not
appear that the petitioner was ever keen to have the nmatter
adj udi cated by arbitration. If that is the position then the
petitioner cannot have any grievance.

In that view of the natter this application under
Article 136 of the Constitution nmust fail and is accordingly
di smi ssed.
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On the prayer of the counsel for the petitioner, we
direct that the petitioner would have ei ght weeks’ tinme from
today for filing the witten statenent to the plaint.

N. V. K. Petition dism ssed.




