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ACT:

Mai nt enance of Internal Security Act, 1971 S. 3 (1) (a)
(iii)--Detention when prosecution is pending on the sane
facts--Validity.

HEADNOTE:

The petitioner was detained by an order ~of the 'District
Magi strate, Varanasi, U P. under Sec. 3 (1) (a) (iii) of the
Mai nt enance of Internal Security Act, 1971, with a view to
preventing himfromacting in any manner prejudicial to the
mai ntenance of supplies and services essential to the
conmuni ty.

On the questions, whether, when sone of the gr ounds
furni shed by the detaining authority formthe subject-matter
of trial in crimnal cases which are still sub-judice, the
detention would be valid, and whether the detenu can be said
to be reasonably able to nake an effective representation
agai nst those grounds :

HELD : (a) In the case of preventive detention the grounds
must be clear and definite to enable the detenu to make a
real and effective representation to the Governnent to
establish his innocence. [818 (

(b) Being faced with a crimnal prosecution in a tria
whi ch is pending against him although, the detenu has not
got a proper and reasonabl e opportunity in accordance with
law to make an effective representati on agai nst the inmpugned
order of detention covered by the said proceeding, because,
by disclosing his defence and certain facts lie would  be
handi capped in defending hinself in the crimnal court.
[818 B-D

(c) On the question whether it is open to the detaining
authority to choose two parallel proceedings against the
detenu held that the fact that the ground of detention could
be a subject matter of crimnal prosecution is | not enough
to vitiate a detention order if the detaining authority does
not choose to prosecute himbut only passes an order of
detention in accordance wth |aw The choice of the
authority concerned for the node of tackling the illega
activity cannot per se be illegal and the order of detention
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is to be judged on its nerits. The position however will be
entirely different if the authority concerned nakes an order
of detention tinder the Act and al so prosecutes him in a
crimnal case on the self-same facts. The det ai ni ng
aut hority cannot take recourse to two paral | el and
si mul t aneous proceedi ng nor can take recourse to a ground
which is the subject matter of a crimnal trial. [818 DG
(d) Under the Act. the decision of the authorities is
subj ective one and if one of the grounds is non-existent or
irrelevant or is not available under the law the entire
detention order wll fall since it is not possible to
predicate as to whether the detaining authority would have
made an order of detention even in the absence of the non-
existent or irrelevant ground [819 C E]

(e) Athough the aimand object of the order of detention
would be laudable -and the antecedents of a detenu be
extremely reproachable, yet, it is essential that if it is
desired to detain a person without trial, the authorities
concerned’ should conformto the requirenents of the |aw
The shady antecedents of the detenu cannot provide a
Justification for nonconpl i ance with t he nmandat ory
provi si ons. The scope of ~the inquiry in the case of
preventive detention based upon subjective satisfaction
being necessarily narrow and limted, the scrutiny of the
count has to be/even stricter than in a normal case of
punitive trial. [819E-F]

In the present case, if the District Mgistrate had not at
all taken recourse to the facts ~of the crimnal cases
pending against the detenu in Bihar in comng to a
concl usi on about his reasonable satisfaction for naking the
order of detention the matter would have been different.
But it is <clear that the District Magistrate has been
i nfluenced by the existence of the crimnal prosecutions in
Bi har and he has chosen those grounds to furnish as aids to
his satisfaction in order to make

814

an order of detention. The grounds with reference’ to the
pending crimnal prosecutions in Bihar could not provide a
valid basis for naking the order of detention particularly
because those cases are pending trial in Bihar and in view
of the decision of the Patna H gh Court in connection wth
one of them Hence the detention order isinvalid. [819 A-
d

Mohd. Salim Khan v. Shri C. C. Bose, Deputy Secretary to
the CGovernnment of West Bengal and another, A l.R" 1972 S.C
1670/ 1672 di stingui shed.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 23 of 1974,
Petition Under Article 32 of the Constitution of India.
Frank Anthony and K. B. Rohtagi for the Petitioner

D. P. Uniyal, R Bana and O P. Rana for the Respondent.

The Judgrment of the Court was delivered by

GOSWAM , J.-Thi s habeas corpus petition under Article 32 of
the Constitution of India is directed against the order of
the District Magistrate, Varanasi, of 3rd Septenber, 1973,
whereby the petitioner was detai ned under sub-section (iii)
of clause (a) of sub-section (1) .of section” 3 of the
Mai ntenance of Internal Security Act, 1971 (briefly the
Act). The order has been passed "with a viewto preventing
himfromacting in any manner prejudicial to the maintenance
of supplies and services essential to the comunity". The
grounds of detention were served on the petitioner on 7th
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Sept enber,

portions,

1973. Leaving out the prefatory and descriptive
the grounds of detention nmay be set out as under

Ground No. 3 : "That you and your other
associ at es have been charge sheeted by Mhani a
Police on 28-11-66 for the offence punishable
under section 7 F.C. Act and 125 DIR 1962 and
the case is still pending in the Court,
Magi strate of Bhabhua (Bi har) as t he
proceedi ngs have been stayed by the orders of
the Hi gh Court, Patna".

Ground No. 4 : "That with a viewto continue
your anti-social activities and to save
yourself from the clutches of law you have
started a firmunder the nane and style of Ms
Shyam  Sunder Ashok Kurrar , in Mohal | a
Machchodari P. S. Kotwali, Varanasi City sone
time~ in the year 1966 or 1967 and You have
purposely associated your mnor son Ashok
Kumar,” your brother Shyam Sunder and a | ady of
your famly as partners in the said firm only

in name while, in fact, you are actively
transacting the entire business of the said
firmto carry on the illegal activities".

Ground No. -5 : "That taking undue advantage of
the /acute shortage of the foodgrains in the
state due to the failure of the rains disrupt
the fair and equitable distribution anobngst
the public you have succeeded in getting |arge
quantity of nmamize,” bajra and  jawar and
smuggled to and stored in your goodown at
Mohani a (Bihar), a non-produci ng area of these
foodgrains in the State of Bihar, just on the
border of U P. through 'your said firm which
wi Il be evidenced by the facts given bel ow :
815

Then follows a detailed Iist of sales of
bajra, jawar and nmi'ze to nunerous persons as
per cash nenbs nentioned therein showi ng
sal es, on 21-6-1973, 26-1973, 7-7-1973, 16-6-
1973 and 16-7-1973

G ound. No. 6: "That the persons named above
are neither foodgrains 'Arhatias’ nor retai
shopkeepers either at Chandsuli Bazar ~or in
Chandsuli village".

Gound No. 7 : "That the aforesaid sales are
fictitious and have been shown with a view to
smuggl e bajra, jawar and mai ze to Bihar from
where enough quantities of bajra and jawar
have been booked by rail to Del hi and Poona as
shown bel ow

Then is given a list of various bookings of
225 bags of jwWar "to Delhi, 116 bags of | bajra
to Poona, 150 bags of bajra to Poona, 220 bags
of bajra to Poona and 229 bags of jawar to
Poona and even railway wagon nunbers are
ment i oned.

The 7th ground ends as under :--

"Al'l these consignments were booked to self.
The consigners of aft these consignnents were
searched at Mbhania on the address given in
the railway records but no such persons or
Bhandar were available on that address.
Enqui res show that you were the person behind
these transactions".

Ground No. 8 : "That five trucks bearing




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

regi stration No. UPF 2039, USF 3253, UPF 2927,
USS 7745 and UPF 2015 | oaded with jawar and
bajra were apprehended by Mhania Police on 2-
3-1973 (2/3 July 1973?) on the ground that
all the trucks belonged to Utar Pradesh and
the jawar and bajra | oaded on them were being
smuggled fromU. P. to Bi har at your instance".
Ground No. 9: "That 3 bags of rice No. 2, 499
bags gram 70 bags of 'Matar’ and 90 bags of
"Dal matar’ were found short on the actua
verification of the stock of firm Shyam Sunder
Ashok Kumar on 17-7-1973 by Deputy Regiona
Mar keting OFficer, Varanasi (Enforcenent)".
Ground No. 10 : "That the firm Shyam Sunder
Ashok Kumar have not naintained any stock
regi ster and satta Bhai since 1970 of oil-
seeds and oil -seeds product but at the tinme of
checking on 17-7-73, 305 bags of 'Tisi’ and 10
bags of ' Sarson’ were found":
Gound No. 11 : "Inwview of the aforesaid
mentioned grounds | am satisfied that the
activities carried on by you are such as to
interfere with the schene underlying t he
Essential Commodities Act and the Movenent
Orders promul gated by Governnent under the
above /Act in a manner -prejudicial to the
mai nt enance of supplies and services essentia
to the conmunity and it is necessary to detain
you".
9-1-84Sup.C. T. /75
816
The petitioner applied to the H gh Court of Al ahabad under
Article 226 of the Constitution read with section 491 of
the, Code of Crimnal Procedure for quashing the order of
detention and the sanme was dismssed by the Division Bench
on 26th Novenber, 1973. The petitioner obtained  specia
| eave to appeal against the judgnent on 19th Decenber, 1973
and the sane has been registered as Crimnal Appeal No. 231
of 1973. The petitioner also filed wit petition No. 23 of
1974 before this Court under Article 32 of the Constitution
on 20th Decenber, 1973, against the order of the State
Gover nment of 21st Novenber, 1973, confirmng the aforesaid
order of detention under sect-ion 12.(1) of the Act and rule
nisi was issued on 31st January, 1974. Both the natters are
heard together and are di sposed of by this comon judgnent.
On behalf of the petitioner, the follow ng subm ssions are
made by M. Frank Anthony :
(1) There was considerable delay in_ the
Gover nent di sposi ng of the representation of
the detenu and hence it vitiates
the detention order.
(2) G ound No. 8 is non- exi st ent and
irrelevant and hence it vitiates the detention
or der.
(3) Sone, grounds furnished by the detaining
authority are the subject matters of crininal
cases which are still sub judice
(4) Two renote past incidents of the detenu
are made the basis of sonme grounds of
det enti on.
Al t hough M. Anthony nade a strong plea on the first ground
regarding delay in forwarding the representation of the
detenu to the Government and in its ultimate disposal, we
will first take up his third subm ssion.
It is admtted by M. Uniyal, |earned counsel for the State,
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that the Mhania Police Station case referred to in ground
No. 3 is s. ill pending in the crimnal court in Bihar. He,

however, submits that ground No. 3 is nmerely descriptive and
is not a ground in itself upon which the detention order has
been based.. W may, therefore, scrutinise the. aforesaid
subm ssion of M. Uniyal. What is referred to in ground No.
3 is the crimnal case under section 7 of the Essentia
Commodities Act and rule 125 of the Defence of India Rules,
1962. This has reference to the first information report
| odged by the Inspector of Police, Karm Nasha Check Post,
Canp Mhania Arrah, Bihar, on the 1lhe GCctober, 1964
(Annexure-P at page 137 of the wit petition). The relative
charge-sheet dated 29th Novenber,. 1966 (28th Novenber,
1966?) is at Annexure-0 at Page 140 of the wit petition.
"The charge-sheet itself nmentions about the said order of

the Patna High Court.” It is, therefore, clear that the 3rd
ground forns the subject matter of a Criminal trial which

is still sub judice. The charge-sheet indicates nanifold
inter-state illegal activities of the firmof M-/ Shyam

Sunder ' Ashok Kumar of Modhania attracting the provisions of
the Essential Commodities Act and the Defence of India Rules
besi des other sections of the Indian Penal Code. It is
because

817

of this 3rd ground that the 4th ground has been worded in
the way it has been done, nanely, "that with a view to
continue your antisocial activities and to- save yourself
fromthe clutches of | aw you have started a firrm Linder the
name and style of M S Shyam Sunder Ashok Kumar We are
therefore, wunable to accept the subm ssionof M. Uniyal
that ground No. 3 is nerely descriptive and is not. gernmane
with regard to the order of detention.  On the other hand,
there is great force in the subnmission of M. Anthony that
ground No. 3 is the corner-stone of ground No. 4. It is
clear that ground No. 3 is covered by a prosecution in the
crimnal court which is pending trial in Bihar

It should be nentioned here that the H gh Court of Patna in
Criminal Wit Jurisdiction cases Nos. 39 and 40 of 1965 by
order dated 21st August, 1965, quashed an order of detention
of the petitioner made on 19th July, 1965, ~based “on the
allegations in the same first information report- of 11lth
Cct ober, 1964, of Mohania Police Station under section 7 of
the Essential Commodities Act, 1955 and various other
sections of the Indian Penal Code. The identical facts -arc
now relied upon in ground No. 3.

Again ground No. 8 is also the subject matter of crimna
case with reference to the first information report of 3rd
July 1973 (Annexure 12 at page 288 of the wit| petition).
There is no controversy that the said crimnal case is stil
pendi ng.

Simlarly grounds Nos. 9 and 10 are covered by a“ crimna
case with reference to first information report dated 5th
August, 1973 and the relative charge-sheet dated 19th

Sept enber , 1973 wunder section 3/7 of the Essenti al
Commodities Act, pending in the crimnal court at Varanas
(U.P.).

W are inforned that there is no direct authority of this
Court on the point. M. Uniyal has, however, drawn our
attention to a decision of this Court in Mhd. Salim Khan
v. Shri C. C. Bose, Deputy Secretary to the Covernnment of
West  Bengal and another, (1) to which one of wus (Brother
Khanna) was a party. The decision is clearly distinguish-
able as will be clear fromthe followi ng excerpt from the
same : -

"The nmere fact, however, t hat crimna
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pr oceedi ngs in connection wth the sane
i nci dents bad been adopted agai nst t he
petitioner and be had been di scharged by the
trying Magi strate does not nean that no valid
order of detention could be passed against him
in connection with those very incidents. or
that such an order can for that reason be
characterised as nmala fide. It mght well be
that a nmgistrate trying a particular person
under the Code of Criminal Procedure has

i nsufficient evi dence bef ore hi m and,
therefore, has to discharge such a person
But the detaining authorities mght well fee

that though there was not sufficient evidence

adm ssi bl e under the Evidence

for a
conviction, the ~activities of that person,
which they had been watchi ng, were
(1) AR 1972 SC 1670/ 1672.

818
of such a nature as to justify an order of
det enti on. From the nere fact, therefore,

that the Magistrate discharged the petitioner
from the crimnal case | odged against him it
cannot be said that the inpugned order was
i ncompetent, nor can it be inferred that it
was ' wi thout a basis or nala fide. See Sahib
Si ngh Dugal v. Union of 1ndia"(1).

In the above prem ses, more. than one
guestion may arise for consideration with
regard to the third subm ssion of M. Anthony.

Firstly by whether the detenu can be said to be reasonably
able to
make an effective representation against this ground when he

has been facing a trial ‘in -the crimnal courts. By
disclosing his defence and certain facts, can  he not
conplain that he will be handi capped in defending, / hinself

in the crimnal courts? It is well settled that in a case
of preventive detention the grounds must be  clear and
definite to enable the detenu to make -an effective
representation to the Governnent to induce the authorities
to take a viewin his favour. He mnmust, therefore, have a
real and affective opportunity to make his representation to
establish his innocence. Being faced with a crinna

prosecution which is pending agai nst himall through, we are
clearly of the view that the detenu has not got a proper and
reasonable opportunity in accordance with lawto nake an
effective representation against the inmpugned order of
detention covered by the said proceedi ng.

Secondly, the question is whether it is open to the
detaining authority to choose two parallel proceedings
against the detenu as in this case. The fact that the
ground of detention could be a subject matter of crimna

prosecution is not enough to vitiate a detention order if
the detaining authority does not choose to prosecute hi mand

only passes an open trial. The choice of the authority
concerned for the node of no answer that the detenu nust be
prosecuted in the crimnal court in an open trial. The
choice of the authority concerned for the, node of tackling
the illegal activity cannot per se be illegal and the order
of detention will be judged on its nerits in accordance with
the law laid dowmn by this Court. The position wll be,

however, entirely different if the authority concerned makes
an order of detention under the Act and al so prosecutes him
in a crimnal case on the self-same facts. This, in our

Act
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view, is totally barred. The detaining authority cannot
take recourse to two parallel and sinultaneous proceedings
nor can take recourse to a ground which is the subject
matter of a crimnal trial as in the case of the first
information report dated 5th August, 1973 furnishing the
grounds 9 and 10 of the detention order. That fact itself
i ntroduces a serious infirmty in the order of detention for
whi ch the sane nust be held to be invalid.

Similarly it is obvious that two of the cases are pending
in the crimnal courts in Bihar. But it is also clear, as
not ed above, that the Patna H gh Court had quashed the order
of detention of the Governnment of Bihar based on facts
relating to the first information report of 11th Cctober,
1964, al though on grounds different fromthose which we are

now considering. |f the District Magistrate in the instant
case had
(1) [1966] (1) SCR 313 quoted in AIR 1972 SC 1670.

819

not at all taken recourse to the facts of the crimnal cases
pendi ng. ‘against ~the detenu in Bihar in comng to the
concl usi on__about his reasonabl e satisfaction for naking an
order of detention, the nmatter would have been different.
It is clear that the District Magistrate has been influenced
by the existence of the crimnal prosecutions in Bihar and
he has chosen those grounds to furnish ~as aids to his
satisfaction in order to nake the order of  detention. We
are clearly of the view that the grounds with reference to
the pending crininal prosecutions in Bihar could not provide
a valid basis for making the inmpugned order of. detention,
particularly because those cases are pending trial in the
crimnal courts in Bihar and in view of the decision of the
Patna Hi gh Court in connection with one of  these cases.
Since the detention order is based on these grounds, the
sane nust be held to be invalid. ~The third subnission of
the | earned counsel, is, therefore, accepted.

It is well settled that in an order under the present Act
the decision of the authority is a subjective one and if one
of the grounds is nonexistent or irrelevant or is not
avail able wunder the law, the entire detention -order wll
fall since it is not possible to predicate as to whether the
detaining authority would have made an order for -~ detention
even in the absence of non-existent or irrelevant ground.
The conclusion is, therefore, irresistible in this case that
the, inmpugned order is invalid and the detention in this
case nust be held to be illegal

As too many cooks spoil the broth so al so too many - grounds
may vitiate an order of detention if any one of them is
irrelevant or nonexistent. The authority, therefore, has to
be careful enough to see that only relevant @ and  valid
grounds are selected having a nexus with the object of the
order of detention. Although the aimand object- of the
order of detention be |audable and the antecedents @ of a
detenu be extrenely reproachable yet it is essential that if
it is desired to detain a person wthout trial, the
aut horities concerned should conformto the requirenents  of
the law. The shady antecedents of the detenu cannot provide
a justification for non-conpliance wth the nmandat ory
provi si ons. The scope of the inquiry in the case of
preventive detention based upon subjective satisfaction
being necessarily narrow and limted, the scrutiny of the
court has to be even stricter than in a nornmal case of
punitive trial

Since we have held the order of detention as invalid for the
reasons given above, it is not necessary to deal wth the
other grounds submitted by M. Anthony. The wit petition
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and the appeal are allowed. The judgnent of the Allahabad
Hi gh Court is set aside and in the view we have taken we do
not feel called upon to pronounce upon the various reasons
given by the High Court in rejecting the petition. The rule

nisi is nade absolute. The petitioner shall be released
forth with fromthe jail unless he is required in any other
case. Crimnal M scell aneous Petition No. 318 of 1974 s
al | owed. The application for taking additional papers on
record is rejected.

V. P. S

Petition all owed.
820




