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ACT:

Gnalior War Prifits Tax O di nance, Sanvat 2001, as anended
by Anendnment Ordinances of Sanvat 2002 and Sanvat 2004,
First Schedule, r. 3(1) and (2) and Explanati on-Expl anation

if retrospective-If applies tor. 3(1).

HEADNOTE:
The assessee was the managi ng agent of a Textile MIIl in U-
j ain. In 1944, the Gaalior State pronmulgated the Gwalior

War Profits Tax Ordinance. In 1946, by the Gwalior War
Profits Tax (Amendnent) Ordi nance, an Explanation was added
after r. 3(2) of the First Schedule to the Odinance of
1944. In 1947, another Amendnment 'O di nance was pronul gated
whereby a comma was inserted in the Explanation. In July
1944. the assesses received about Rs. 11 | acs as-dividend on
its shares in the Textile MII. The War Profits Tax O ficer
i ncluded the anpbunt in the assessee’ s taxable incone, and
the order was upheld by the Appellate Assistant Conm ssioner
and the Comm ssioner. On the question: whether the dividend
income was chargeable to war profits tax, the H-gh Court
hel d, on a reference, that the Explanation applied and  that
under the Explanation the dividend i ncone was not liable to
be included in the assessee’ s taxable income.

In appeal to this Court, it was contended that the
Expl anati on was not applicable, because, (i) it was not
retrospective; and (ii) it was only an Explanation to r
3(2) and not to r. 3(1) which was the rule applicable to the
assessee.

HELD: The Expl anation applies to the computation of the  pro-
fits of the chargeabl e accounting period, because: (i) the
Ordi nance of 1947 expressly assumes that the Expl anation was
in existence from the date when the War Profits Tax
Ordi nance cane into force in 1944; and (ii) on the I|anguage
of the Explanation it was meant to be an Explanation not
only tor. 3(2) but alsotor. 3(1). By the words "in r.
3(2) the following shall be added", in the amendi ng
Ordinance of 1946, all that was neant was that t he
Expl anati on shoul d be added below r. 3(2). [228 H 229 E]
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 225 of 1965.
Appeal by special |eave fromthe judgnment and order dated
Septenber 6, 1962 of the Madhya Pradesh Hi gh Court in M sc.
Cvil Case No. 108 of 1958.

I.N. Shroff, for the appellant.

S.T. Desai, S. N Andley, Raneshwar Nath, P. L. Vohra, and
Mahi nder Narain, for the respondent.
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The Judgnent of the Court was dil evered by
Sikri, J. This appeal by special leave is directed against

the judgment of the High Court of Madhya Pradesh in a
reference made to it under s. 46 of the Gaalior War Profits
Tax Ordi nance, Sanvat 2001-hereinafter called the O dinance.
Three questions were referred to the High Court by the War
Profits Tax Comm ssioner, but we are only concerned wth
qguestion No. 1, which reads as follows: -
"Whet her t he divi dend i ncone of Rs.
11, 09,332/received fromthe Binod MIls was
chargeabl e under the War Profits Tax?"
Wien the reference was first heard by the H gh Court three
contentions were raised by Ms Binodram Bal chand of Ujjain
respondents before wus, hereinafter referred to as the
assessees. They were:
"(1) 'The assessees did not deal in shares and
their holdings in the Binod MIls Limted were
purely in the nature of i nvestrments, having no
connections with their business as defined in
Section. 2(5) read with Rule 1 of Schedule 1,
of the Gnalior War Profits Tax O di nance. The
busi ness of the secretaries, treasurers and
agents of the Binod MIls Limted, which was
carried on by themdid not require any hol ding
of the shares of the company and was not
dependent on ‘their investnment in the said
conpany.

(2) The dividend incone accrued or arose from
the profits of the Binod MIls Linmted, and as
the Ordinance applied to the business carried
on by this conmpany, the dividends wer e
excl uded under the explanation to Rule 3(1) of

Schedul e 1.
(3) The dividend inconme should be considered
as incone of the full accounting period, i.e.

from Diwali of 1943 to Diwali of 1944 and

shoul d be apportioned on that basis".
The Hi gh Court by its judgnent dated April 19, 1957,
accept ed the first contention of the assessees and
accordingly answered the question in their favour. It/ did
not deal with contentions Nos. 2 and 3. The Conmi ssioner
appealed to this Court and this Court by its judgnment @ dated
Decenmber 20, 1961, set aside the judgnment of the H gh  Court
and answered the first contention in relation to question
No. | against the assessees and renmanded the case to the
Hi gh Court for the consideration of the ot her t wo
contentions with reference to that question. The Hi gh Court
on remand accepted the second contention of the assessees
and answered question No. 1, set out above, in favour of the

assessees. The Comm ssioner havi ng obtai ned special |eave,
the appeal is now before us for disposal
226

A few facts may be given in order to appreciate the point
that has. been argued before us. The assessees were, at the
rel evant time, the Managi ng Agents of the Binod MIls Ltd.,
Ujain, which was a private limted conpany carrying on the
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busi ness of manufacturing and selling textile goods in 1944,
The Ruler of the Gnalior State pronul gated the Gaalior War
Profits Tax Ordinance, Sanvat 2001, for the purpose of
i mposing tax on excess profits arising out of certain
busi nesses. The Ordi nance came into force on July 1, 1944,
and applied originally to the counting period falling within
the period comrencing on July 1, 1944, and ending on June
30, 1945, By virtue of a notification the period was
extended to June 30, 1946.
The assessees carried on the Managi ng Agency busi ness during
the aforesaid period in Gnalior State and being liable to be
assessed to war profits submitted a return for the period
commencing from July 1, 1944, to COctober 16, 1944, It
appears that Rs. 11,09, 332/- was received by the assessees
on July 5, 1944, on account of dividend on shares of the
Binod MIls for the year 1943. The assessees inter alia
contended before the War Profits Tax Oficer that this sum
was not liable to be charged. The War Profits Tax O ficer
however, by order dated July 9, 1951, in.; clouded this sum
of Rs. 11,09,132/- in the taxable incone and his view was
uphel d i n-appeal by the Appellate Assistant Conmi ssioner and
the Commi ssioner. As stated above, the Commi ssioner, at the
i nstance of the assessees, referred three guesti ons,
including the one with which we are concerned, to the High
Court.
It appears that before the High Court the '|earned counse
for the Comm ssioner did not seriously di spute t he
contention of the assessees that the-dividend incone which
the assessees had received was exenpted by the  Expl anation
to r. 3 of Schedule 1 of the Ordinance. The rule as it
existed originally was as follows: -

"3(1) Incone received frominvestnents shal

be included in the profits of a ' business

liable to the War Profits Tax, unless it is

proved to satisfaction of the War Profits Tax

Oficer that the investnments have no  connec-

tion whatever with the business.

(2)In the case of business which  consists

whol ly-or mainly in the dealing in or

handl i ng

of i nvest nents, i ncone recei ved from
i nvestments shall be deened to be profits of
that business, and in the case of a business,
a specific part only of which consists in
dealing in investnments, the ~incone received
frominvestnents held for the purposes of that
part of the business shall be deemed to be
profits of that part of the business”.

227

By s. 2 of the Gnalior War Profits Tax (Anendnent) /Odi-

nance, Sanvat 2002-hereinafter referred to as, ~Odinance

2002,

r. 3 of the First Schedule to the Ordinance
was amended as
follows: -

“In rule 3(2) of the First Schedule to
O di nance the following shall be added,
namely: -

Expl anati on-"The inconme frominvestrments to be
included in the profits of the business under
the provisions of this rule shall be conputed
exclusive of all incone received by way of
di vidends or distribution of profits from a
conpany carrying on a business to the whol e of
which the Section of the Odinance inposing
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the War Profits Tax applies",
This Odinance was pronulgated on February 28, 1946.
Another Ordinance called the Gnalior War Profits Tax
(Amendnent) Ordi nance, Sanvat 2004-hereinafter referred to
as Ordinance 2004-was pronmul gated on Septenmber 6, 1947.
This Ordinance anended the Explanation to sub-rule (2) of
rule 3 of Schedule 1 as follows
“I'n the explanation of sub-rule (2) of Rule 3
of Schedule 1 of the Gwnalior War Profits Tax
Ordi nance, Sanvat 2001 a conmma is added after
the words "from a conpany carrying on a
busi ness” _and before the words "to the whole
of which" and shall be always deemed to be
there from the date from which the said
Or di nance cameinto force".
The High Court felt no difficulty in holding that the expl a-
nation applied, and that on its plain ternms the dividend
i ncome ~ which the assessees received from the profits of
Binod MIlls Ltd. “was not liable to be included in the
taxabl e inconme. The H gh Court observed: -
"The |anguage of the explanation is very
plain, and it nmeans that if incone is received
by way of dividends or profits froma conpany
carryi'ng on a business, to the whole of which
the section of the Odinance inposing the War
Profits Tax applies, then-the income has to be
excluded in the assessnment to War Profits Tax
of the assessee receiving that  incomre. The
obj ect. of the explanation is clearly to avoid
doubl e taxation.~ Here it is not disputed that
t he di vi-dend i nconme which t he assessee
received was fromthe profits of the Binod
MIlls Limted and the MIIs were subject to
the burden of the War Profits Tax under the
Ordi nance. That being so, the explanation in
terns applies to the case, and the assessee is
entitled to claimthat the dividend i ncome of
Rs. 11,09,332/- received from Binod Mlls
coul d not
228
be included in the conputation of its profits
for the purposes of War Profits Tax and  was
consequently not chargeable wunder the War
Profits Tax O dinance. Lear ned Advocat e-
General appearing for the ~State did not
di spute this position".
M. Shroff, the |earned counsel for the Comni ssioner
contends, first, that the explanation was not in existence
at the relevant tine, and, therefore, cannot be taken /into
consi derati on; secondly, that the explanation i s an
explanation to r. 3(2) and not to r. 3(1) and, therefore,
cannot be wused to explainr. 3(1). M. Shroff conplains
that the H gh Court was wong in thinking that t he
explanation formed part of Odinance 2001, as it -was
originally pronulgated. The H gh Court seens to have been
under this inpression because in the order refusing | eave to
appeal to this Court the H gh Court observed:-

"There was no omission at all on our part to

consi der the question whether the explanation

was prospective or not. Indeed, this question
was never raised by the |earned Advocate-
CGeneral, appearing for the Departnent and it

was rightly not raised as the Explanation was
not added subsequent to the pronulgation of
the Odinance and the very basis of the
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assessnent of the incone of the assessee was
that rule 3 of Schedule 1 of the Ordinance
together wth the Explanation applied to the
i ncome received by the assessee during the
period from 1st July 1944 to 16th Cctober
1944" .
It seenms that Ordinance 2002 and Ordi nance 2004 were not
pl aced before the H gh Court and for this reason it assuned
that the explanation was not added subsequent to the
promul gati on of the Ordinance.
But even if it was added subsequently, in our opinion, the
expl anation applies to the computation of the profits of the
chargeabl e accounting period July 1, 1944 to Cctober 16,
1944. |If we read Ordinance 2002 and O di nance 2004 toget her
t he | egi sl ative intention to make the expl anati on
retrospective becones clear. Apart from Ordi nance 2004, it
woul d have been very arguabl e that the explanation inserted
by Ordinance 2002 was retrospective because it dealt wth
the conputation of profits and would apply to al
conput ati'on-of profits nade by the Taxing authorities after
February 28, 1946. But we need not.go into this question
because O di nance 2004 expressly assunes t hat t he
explanation was in existence from the date when t he
Ordi nance cane into force and no other meaning can be given
tos. 2 of Ordinance 2004 because by deem ng that the comm

shall be deened to be there fromthe date from which the
Ordinance came into force it expressly assunes that the
explanation was also in force fromthat date. Accordi ngly
we are not inclined to

229

accept the first contention of M. Shroff and we rmust hold
that the explanation applies to the conputation of " profits
of the chargeabl e accounting period July 1, 1944 to Cctober
16, 1944.

Regardi ng the second contention, M. Shroff says that Odi-
nance 2002 expressly provides that the explanation shall be
added inr. 3(2) of the First Schedule to the Ordinance. He
further says that this explanation.is referred in Odinance
2004 as "explanation of sub-rule (2) of rule 3 of Schedule
1". There is no doubt that O dinance 2002 did purport to
add this explanation to r. 3(2) but it seens to us that if
we |ook at the | anguage of the explanation it was nmeant” to
be an explanation not only tor. 3(2) but tor. 3(1) also.
First, the words "the income frominvestnents to be included
in the profits of the business under the provisions of this
rul e" are conprehensive and include income from investnents
both under r. 3(1) and r. 3(2). Secondly, there is no
reason why any distinction should have been nmade between
i nvestnments nentioned inr. 3(1) and investnents nentioned
in r. 3(2). Rule 3(1) is general and deals wth al
investments fromprofits of all businesses and would include
i nvestments nentioned inr. 3(2). Rule 3(2) deals wth

investnments of a certain business, i.e., business ‘which
consists wholly or mainly in the dealing in or holding  of
i nvest nent s. We have not been able to appreciate why, if

M. Shroff is right, was it necessary to distinguish between
i ncome frominvestnents nmentioned in r. 3(1) and inconme from
i nvestments nmentioned inr. 3(2). At any rate, the | anguage
of the explanation is quite clear and it seenms to us that by
the words "in rule 3(2) of the First Schedule to the
Ordinance, the followi ng shall be added" what was really
neant was to add the explanation belowr. 3(2).

In the result we agree with the High Court that the answer
to the question referred should be in the negative. The
appeal accordingly fails and is dismssed with costs.
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Appeal
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di sm ssed.




