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JUDGVENT

Dr. ARIJIT PASAYAT, J.

1. Leave granted.

2. Challenge in this appeal is to the order dated 25th

August, 2006 passed by a Division Bench of the Bonmbay Hi gh

Court dismssing the wit petition filed by the appellants on
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the ground that they have an alternative statutory renedy by
way of Appeal. Reference was nade to Section 103-A of the
Mahar asht ra Housi ng and Area Devel opnent Act, 1976 (in

short the ‘MHAD Act’) and a decision of this Court in Crawford

Bayl ey v. Union of India (2006 (6) SCC 25).

3. Wiile issuing notice on 10.11.2006 it was inter alia ordered

as foll ows:

"Perm ssion to file additional docunents
i's granted. The additional docunents are
t aken on record:

| ssue noti ce.

Counsel for the respondent no.2, present
on caveat, accepts notice. Notice shall go to
the unrepresented respondents to show
cause why 'this nmatter be not renmtted to the
Hi gh Court for fresh consideration in view of
the fact that the relief sought for in prayer(d)
of the wit petition may not be available
under the Public Prenises Act.

In the nmeantine, there shall be status
quo as regards possession.”
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4. Learned counsel for the appellant submtted that the Hi gh

Court had erroneously concluded about existence of an
alternative statutory remedy overl ooking the parameters of
Sections 92 and 103-A of the MHAD Act. It is pointed out

that the relief in terms of Section 103A cannot be granted in
appeal . It is stated that the Minbai Buil di ng Repairs and
Reconstruction Board (in short the ‘Board’) has accepted

that appellant filed an application in terns of Section 103-A
of MHAD Act, though earlier it had taken the stand before

the Hi gh Court that no such application was filed. Before

the H gh Court the Board had stated in the counter affidavit
that the appellants have not nade any application in termns

of Section 103 of the MHAD Act to enabl e the respondents 5

& 6 to initiate acquisition proceedings. The position was
reiterated in the counter affidavit filed in this Court stating
that the appellants had not made any application under

Chapter VII1 A of the MHAD Act to enabl e the respondent

Nos.5 & 6 to initiate acquisition proceedings. But after the
rejoinder was filed, it has been accepted that in /fact such
an application has been filed on 28.8.1986 and the later in

3
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May, 1987 the appellants filed application before the
Executi ve Engi neer, Cooperative Housing Societies, Repair

and Reconstruction Cell of Board. This clearly indicates the
position, which has been indirectly accepted, that in the
application nade in May, 1987, it was pointed out that

there was no condition regarding requirenment of prem ses
being at | east 50% of residential nature. It is accepted that
said avernent is substantially correct. It is stated that the
application is not traceable.  Board has, however, not denied

the assertion of the appellant about the sane.

5. M. Gopal Subramanium |earned Additional Solicitor
General pointed out that even though application has been
filed in terms of Section 103A of the MHAD Act, the
appel l ants are not entitled toany relief. Reliance is placed

on the proviso to said section

6. Learned counsel for the appellant pointed out that proviso
in question was inserted in 1989. But the application was
made nmuch earlier in May, 1987. It is fairly accepted by

4
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| earned counsel for the respondents that the nature of the
relief in terms of prayer (B) in the wit petition cannot be
grant ed under the Act. Above being the position, we set

asi de the impugned order of the High Court and remt the
matter to it for fresh disposal in accordance with |aw. The
interimorder dated 10.11. 2006 shall operate for a period of
ei ght weeks. In the nean tinme it shall be open to the parties
to nove the High Court for such interimprotection as is
avail able in | aw W nmake it clear that we have not

expressed any opinion on the nerits of the case.

7. Appeal is allowed to the aforesaid extent w thout any order

as to costs.

( LOKESHWAR SI NGH PANTA
New Del hi ,
May 6, 2008




