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PETI TI ONER
STATE OF GUIJARAT

Vs.

RESPONDENT:
SAYED MOHD. BAQUI R EL EDRGSS

DATE OF JUDGVENTO1/09/1981

BENCH:
KOSHAL, A. D.

BENCH:

KOSHAL, A. D.

ERADI, V. BALAKRI SHNA (J)
M SRA, R B. (J)

Cl TATI ON
1981 AIR 1921 1982 SCR (1) 551
1981 SCC (4) 1 1981 SCALE (3)1793
ACT:

Cvil Procedure Code, order XXI| read with Article 121
of the Limtation/ /Art, 1963-Survival of right to sue-Lega
representatives of deceased respondent not brought on record
by appellant-State within prescribed tinme |limt-Appea
abat es.

HEADNOTE:

Di sm ssing the appeal by special | eave, the Court
N

HELD: The abatenment stands in the way of the appea
being heard on nerits. In the instant case, (a) on the death
of the sole respondent to the appeal the right to sue
survived to his Legal representatives; (b) no application
havi ng been nade within 90 days of the death. the appea
abated on the 11th of March, 1979 and an application for
havi ng the abatenment set aside coul d have been nade within
the period of 60 days follow ng that date, under Article 121
of the Limtation Act; and (c) the application actually made
to set aside the abatenent was tinme barred by nore than
three months and a half. The clerk of the | earned counse
for the appellant was served with a copy of the application
dated 23rd February, 1979 on that date itself and no reason,
good, bad or indifferent is assigned for the failure of that
counsel right fromthe 20th February, 1979 to the 29th
August, 1979 either for having the legal representatives of
the deceased brought on the record or for having the
abatement set aside after it had taken place. H s know edge
of the death of the respondent must be attributed to the
appel l ant State also and his negligence in not nmoving the
Court in tine nust be deened to be that of the appellant.
[652 E-H, 653 A, B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 353 of 1
969.

Fromthe judgnent and decree dated the 19th/20th July,
1965 of the High Court of Gujarat at Ahmedabad in First
Appeal No. 584 of 1960.
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M N. phadke, S. C. Patel and R N Poddar for the
appel | ant .
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D.V. Patel, R A Shraff, Copal Subramaniam and D.P
Mohanty for the respondent.

The order of the Court was delivered by

KOSHAL, J. The sole respondent in this appeal died on
the 10th Decenber, 1978. He was also arraigned as an
appellant in the connected appeal (C vil Appeal No. 2132 of
1977) in which an application was made on the 20th February
1979 stating the factum and the date of the demi se. A copy
of that application was delivered on the date |ast nentioned
to the clerk of |earned counsel for the appellant State,
who, however, took no step to nove the Court for having the
| egal representatives of the deceased respondent brought on
the record in the present appeal till the 29th August, ]979
when an application was® made for that purpose, but w thout
bei ng acconpani ed by any affidavit containing avernents as
to why the inordinate delay in filing the application should
be condoned. An affidavit of the type just nentioned was
filed in Court-on 4th March, 198().

It is common ground between the parties that on the
death of the sole respondent to the appeal the right to sue
survived to his legal representatives. No application having
been nade w thin 90 days of the death, the appeal abated on
the 11th March. 1979 and an application for having the
abat ement set aside could have been nade within the period
of 60 days following that date: (Article 121 of the
Limtation Act). The application actually nmade in that
behal f was thus time-barred by nmore than 3 nonths and a
hal f. M. Phadke, |earned counsel for the appellant does not
di spute this proposition. He urges. however, that the del ay
in making the application |ast nentioned shoul d be condoned
and the abatenent of the appeal ~set aside. No sufficient
cause, however, for the condonation of the delay is made out
fromany material on the record. As pointed out earlier, the
clerk of the learned counsel for the appellant was served
with a copy of the application dated 23rd February, 1979 on
that date itself and no reason, good, bad or indifferent is
assigned for the failure of that counsel right fromthe 20th
February, 1979 to the 29th August, 1979 to nove the Court
till the 29th August, 1979 either for having the lega
representatives of the deceased brought on the record or for
havi ng the abatenment set aside after it had taken place. Hs
know edge of the death of the respondent nust be attributed
to the appellant State
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al so and his negligence in not noving the Court in tinme nust
be deened to be that of the appellant.

M. Phadke al so contended that he had a strong case for
the acceptance of the appeal on nerits and that the sane
shoul d be regarded as a very good reason for the condonation
of the delay. The <contention is wholly wthout substance.
The abatenent stands in the way of the appeal being heard on
merits which cannot, therefore, be |ooked into.

No grounds for the condonati on of the del ay having been
nmade out we refuse to set aside the abatenent. The appeal is
accordi ngly di sni ssed.

) Appeal dism ssed
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