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ACT:

Income Tax Act (1961)-Sections 132, 132A and Rules 112,
112A- Search and sei zure-Whether violate Art. 19(1)(f) and
(g) of the Constitution.

I ncome Tax Act 1961, Sec. 132(5)-Seizure of nmoney, bullion

et c. - Whet her provi sion confiscatory.

Income Tax Act, 1961, Sec.  132(1) and (5)-Search and
sei zur e- Whet her provi si ons hit by Art. 14 of the
Constitution for following different procedure for the
evaders of tax, who are believed to be in possession of
undi scl osed income or property and evaders agai nst whom no
such belief is entertained by the authorities.

I ncome Tax Act 1961, Sec. 132-Whether evi dence gathered from
the illegal seizure of documents is excluded at the “trial-
Whether a writ of prohibition to restrain the use of such
evi dence can be granted.

I ncome Tax Act 1961, sec. 132--"Reason to ‘believe"-Wether
Director of Inspection can entertain reasonable “belief as
not being directly connected with the assessnent-Wether the
Director can entertain necessary belief for ordering ‘search
and sei zure where the assessnent was al ready conpl eted

I ncome Tax Act, 1961, Sec. 132-Seizure of irrel evant
document s- Whet her renders the search invalid.

HEADNOTE:

In the proceedings before the Suprene Court two of them
being wit petitions under Art. 32 of the Constitution and
two others being appeals fromthe orders of the Delhi High
Court in wit petitions under Art. 226-relief was clained in
respect of the search of certain prem ses and seizure of
account books, docunents, cash, jewelry and other val uabl es
by Incone-tax authorities purporting to act u/s 132 of the
I ncome Tax Act, 1961. The petitioners/ appel | ant s
challenged the wvalidity of Sec. 132(1) and (5) of Rule
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112(A) on the ground that they violate Art. 14, Article
19(1)(f) and (g) and 31 of the Constitution. It was also
contended that a wit of prohibition to restrain the
authorities fromusing the "information gathered from the
docunents seized should be issued. In the wit petitions,
the actual search and seizure were chall enged on the ground
t hat they were carried out in contravention of the
provi sions of Sec. 132 and Rule 112-A. The Court negatived
all the contentions.

Dismissing the wit petitions and appeal s,

HELD: (1) When one has to consider the reasonabl eness of
the restrictions or curbs placed on the freedons mentioned
in Art. 19(i) (f) and (g), one cannot possibly ignore how
such evasions eat into the vitals of the economic life of
the community. Therefore, in the interest of the comunity,
it is only right that the fiscal authorities should have

sufficient powers to prevent-tax evasion. As a broad
proposition, it can be stated that if the safeguards while
"carrying out search and seizure are generally on the |Iines

adopted. by the Crimnal Procedure Code they would be
regarded —as adequate and render the tenporary restrictions

i nposed by these neasures -as reasonable. On detailed
exam nati on of the provisions of Sec. 132, and Rule 112, it
is clear that the

705

Saf equards are adequate to render the provisions of search
and seizure as |less onerous and restrictive-as is possible
under the circunstances. The provi si ons, t her ef or e,
relating to search and seizurein Sec. 132 and Rule 112
cannot be regarded as violative of Arts. 19(1)(f) and (9).
[ 714F, 717(C

In the course of his duties, the Director of inspection has
anple opportunities to follow the course of investigation
and assessnent carried on by the income Tax Oficers and to
check the information received fromhis sources with the
act ual material produced or not produced before the
assessing authorities. It is.not, therefore, <correct to
argue that the Director of Inspection could not “entertain
honest and reasonable belief before ordering -search and
sei zure under Section 132(1)(a)(b) and (c)-. The  second
proviso to sub-section (5) of Sec. 132 shows  that the
assessee can get a release of all the assets seized if  he
can mmke satisfactory arrangenents for the paynment of the

esti mat ed dues. So also, the excess col I ection is
refundable u/s 132-A with interest after the regul ar
enquiry. The provisions of Section 132(5) are not

confiscatory in nature. [717F]

M P. Sharma v. Satish Chandra [1954] S.C.R 1077 and
Conmi ssioner of Commercial Taxes v. R S. Jhaver [1968]1
S.C.R 148 foll owed.

(I'l) The provisions of Section 132(1) and (5) cannot be
chal | enged on t he ground t hat t hey make unj ust
di scrimnation between two sets of tax evaders in .ordering
search and seizure or retention of the seized wealth for
recovering the tax, in sone cases and not ordering the sane
in other cases. Al'l evaders of taxes can be proceeded
against u/s 132. Only in sone cases, the search nmay be
useful because of the information about the wundisclosed
income and wealth. Where there is no such information
search and seizure would be futile. Therefore, there is no
substance in the contention that two different procedures
for assessment are adopted an hence there is discrimnation
under Art. 14. [720C

C Venkata Reddy and Another v. Inconme-tax Oficer
(Central) 1, Bangalore, and others, 66 Income-tax Reports,
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212 and Ranjibhai Kalidas V.. G Desai, Inconme-tax Oficer
and others, 80 Inconme-tax Reports, 721, cited with approval.
(ren) The I nconme-tax authorities can use as evidence any
information gathered fromthe search of the docunents and
accounts and articles seized. Neither by invoking the
spirit of our Constitution nor by strained construction of
the fundanmental rights can we spell out the exclusion of
evi dence obtained on an illegal search. U23F],

A K. CGopalan v. State of Madras, [1950] S.C.R 88 and M
P. Sharma v. Satish Chandra [1954] S.C. R 1077.

Courts in India and in England have consistently refused to
exclude relevant evidence nerely on the ground that it is
obtained by illegal search or seizure. Were the test of
adm ssibility of evidence lies in relevancy, unless there is
an express or inplied prohibition in the Constitution or
ot her law, evidence obtained 'as a result of illegal search
or seizure is not liableto be shut out. [723G

(I'V) Inwit petition No. 446171, on facts it was found that
the al l egations of mala fide and oppressiveness and
hi ghhandedness in search and sei zure were not proved. On
exam ni ng-the records, held that the petitioner was not co-
operating with the Director of |nspection

(V) Held further, that seizure of books of account and
ot her docunents which were afterwards  found to be not
rel evant, along with the docunments rel evant for the enquiry,
does not nmake the search and seizure illegal. It may at the
nost be an irregularity. On the material on record, the
Director of inspection had proper grounds for a belief for
ordering search and sei zure under sub-clauses (b) and (c) of
sub-section (1) of Sec. 132. Merely because the assessnent
for the relevant year was already conpleted, it ‘does not
nean that on the information in the  possession  of the
Director of Inspection, he cannot

706

entertain the necessary belief. On facts, in Wit Petition
No. 86/72 held the search. and- seizure were neit her
Ooppr essi ve nor excessi ve.

JUDGVENT:

ORI G NAL/ Cl VIL APPELLATE JURI SDI CTI ON: Wit Petition Nos

446 of 1971 and 86 of 1972.

(Under Art. 32 of the Constitution for the enforcenent  of
fundanental rights).

Cvil Appeals Nos. 1319 and 1320 of 1968.

From the Judgnment and Order dated the 22nd March, 1968 of
the Del hi High Court in Wit Petitions Nos. 798-D and 800-D
of 1966.

N.D. Karkhanis and Ram Lal, for the petitioner (in WP

446/ 71

N. D. Karkhanis, Balram Sanghai, A T. M Sanpath, M M L
Srivastava and E. C. Agarwala, for the petitioner (in. WP.

86/ 72).

F. S. Nariman, Additional Solicitor CGeneral of India, B

B. Ahuja and S. P. Nayar, for the respondents (in both
W Ps.)

MC. Chagla, L. M Singvi, S. Sadhu Singh, Jagmohan Khanna
R N. Kapoor, N rmala Gupta and Mhinder Kaur and Veena
Dev Talwar, for the respondents (in appeals).

F.S. Nariman, Additional Solicitor General of India, S. T.

Desai. B.B. Ahuja and S. P. Nayar, for the respondents. (in
appeal s)

The Judgnent of the Court was delivered by

PALEKAR, J.-1n these proceedings-two of them Wit Petition
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under Article 32 of the Constitution and two others which
are appeal fromorders passed by the Del hi Hi gh Court wunder
Article 226relief is clainmed in respect of action taken
under section 132 of the Income-tax, Act, 1961 (hereinafter
called the Act) by way of search and seizure of certain
prem ses on the ground that the authorisation for the search
as al so the search and seizure were illegal. The challenge
was based on constitutional and non-constitutional grounds
For the appreciation of the constitutional grounds it is not
necessary to give here the detailed facts of the four cases.
It is sufficient to state that in all these cases articles
consi sting of account books and docunents and in the Wit
Petitions, also cash, jewelry and other valuables, were
sei zed by the Incone-tax authorities purporting to act under
the, authorisation for search and seizure issued under
section 132 of the Act. Broadly speaking the constitutiona
chall enge is directed agai nst sub-sections (1) and,(5) of
section 132 of the Act and incidentally also against rule
112A on the groundthat these provisions are violative of
the fundanmental rights guaranteed by Articles 14, 19(1) (f)
(g) and 31 of the Constitution. The non-constitutiona
grounds of challenge are based up on allegations to the
effect that the search and seizure were not in accordance
with section 132 read with Rule 112. This challenge wll
have to be considered in the background of the facts of the
i ndi vi dual cases.

707
Chapter XIll of the Act deals with Income,-tax  authorities.
their , power s and jurisdictions. The hei rar chy of

authorities as given in section 116 shows that the class of
authorities designated as Director of Inspection is shown
bel ow the Central Board of Direct Taxes and above the cl ass

of authorities known as Conm ssioner of Incone-tax. The
other authorities mentioned are Assistant Commi ssioners of
I ncome-tax. Income-tax O ficers, and I nspectors of Income-
t ax. Section 117 shows by whom these various authorities
are to be appointed. Section 118 deals wth subordination
and control. Section 119 deals with the powers of the
hi gher authorities to give instructions and directions to
subordinate authorities. Under section 120 Directors of

I nspection have to performsuch functions of —any other
Income-tax authority as may be assigned to them by the
Board. The Board, it is clear, mght assign to the Director
of I nspection the functions of any other authority under the
Act .
We, may then turn to part 'C of this Chapter which deals
with the powers. Section 131 says that the authorities from
the Comm ssioner down to the Incone-tax O ficer shall _ have
the sanme powers as are vested in a court under the Code of
Cvil Procedure in respect of several matters including the
enforcing of attendance of any person or conpelling the
producti on of books of account and other documents. Section
132 provides for search and seizure. |t appears that under
section 37(2) of the Incone-tax Act, 1922 a |limnmted Power of
search and seizure had been first given to the |Incone-tax
authorities in 1966. The present Inconme-tax Act initially
gave that power under section 132 on the same lines as the
old section 37(2). But there were further amendnents in
section 132 in 1964 and 1965. Under the amendnent of 1965,
two sections nanely sections 132 and 132A were substituted
for the original section 132. W are concerned with these
sections and it will be therefore, necessary in the first
i nstance to reproduce the sane

"132. (1) Where the Director of Inspection or

t he Conmi ssi oner . in consequence of
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information in his possession, has reason to
bel i eve that -

(a) any person to whoma summon under sub-
section (1) of section 37 of the Indian
I ncome-tax Act, 1922 (Xl of 1922) or under
sub-section (1) of section 131 of this Act, or
a notice under sub-section (4) of section 22
of the Indian Incone-tax Act, 1922, or under
sub-section (1) of section 142 of this Act was
issued to produce, or cause to be produced,
any books of account or other docunents has
omitted or failed to produce, or cause to be
produced, ‘'such books of account or other
docunents as required by such summobns or
notice, or
(b) any person to whom a "sumons" or notice
as aforesaid has been or might be issued wll
not, or would
708
not, produce -or cause to be produced, any
books of account or other.docunents which will
be useful for, or relevant to, any proceedings
under the Indian Income-tax Act, 1922 (XI of
1922) or under this Act, or
(c) any person is in possession of any
noney, / bullion jewelry -or other val uabl e
article or thing and ~such noney, bullion
jewelry or other valuable article or thing

represents either wholly or partly in

cone or
property whi ch has not been disclosed for the
purposes of the Indian incone-tax Act, 1922
(XI of 1922), or this Act (hereinafter in this
section referred to as the undisclosed incone
or property).

he may authorise any Deputy Director. of Inspection, Ins-

pecting Assistant Conm ssioner, Assistant Director of Ins-

pection or Income-tax O ficer (hereinafter referred to as

the authorised officer) to-

(i) enter and search any building or place
where he has reason to suspect that such books
of account, other docunents, noney, bullion
jewelry or other valuable article or things
are kept;

(ii) break open the |ock of = any ~door
box, | ocker, safe, alnmrah or other receptacle
for exercising the powers conferred by clause
(i), where the keys thereof are not avail able.
(iii) seize any such books of account, ~ other
docunents, noney, bullion, jewelry or /other
val uable. article or thing found as‘a result
of such search;

(iv) Place marks of identification on any
books of account or other docunments or nake or
cause to be nade extracts or copies therefrom
(v) nmake a note on an inventory of any such
noney. bullion, jewelry or other valuable
article or thing.

(2) The authorised officer may requisition the services of

any police officer or of any officer of the. Centra
Government, or of both, to assist himfor all or any of the
purposes specified in sub-section (1) and it shall be the

duty of every such officer to conply with such requisition
(3) The authorised officer nay, where it is not practicable
to seize any such books of account, other docunent
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noney, , bullion, jewelry or other valuable article or thing,
serve an order on the owner, or the person who is in inmme-
diate possession or control thereof that he shall not
renove, part with or otherwi se deal with it except with the
previous pernission of such officer and such officer nmay
take such steps as may be necessary for ensuring conpliance
with this sub-section,
709
(4) The authorised officer may, during the course of the
search or seizure, exam ne on oath any person who is found
to be in possession or control of any books of account,
docunents, noney, bullion, jewelry or other val uabl e,
article or thing and any statenent nade by such person
during such examination may thereafter be used in evidence
i n any proceedi ngs under the lndian Inconme-tax Act, 1922 (Xl
of 1922), or under this Act.
(5) Were any noney, bullion, jewelry or other article or
thing (hereinafter inthis section and section 132A referred
to as the assets) is seized under sub-section (1), the
Income tax O ficer, after affording a reasonabl e opportunity
to the person concerned for being heard and naking such
enquiry as may be prescribed, shall, within ninety days of
the seizure, make an-order, with the previous approval of
t he Conmi ssi oner
(i) estimating the undi scl osed i nconme
(including the incone from the undisclosed
property) in a sunmary manner -to the best of
hi s judgnent on the basis of such materials as
are avail able with him
(ii) calculating the anount of tax on the
incone so estimated in accordance wth the
provi sions of the Indian I'ncome-tax Act, 1922
(XI of 1922) or this Act;

(iii) Specifying ~ the amount that will be
required to satisfy any existing liability
under this Act and any one or nore of the Acts
specified in clause (a) of subsection (1) of
section 230A in respect of which such person
isin default or’ is deened to be in default,
and retain in his custody such assets or part
thereof as are in his opinion sufficient to
satisfy the aggregate of the anpbunts referred
to in clauses (ii) and (iii) and forthw th
rel ease the renmining portion, if any, of -the
assets to the person from whose custody  they
were seized

Provided that if, after taking into account the materials
available wth him the Income-tax Oficer is of the view
that it 1is not possible to ascertain to which  particular
previous year or years such income or any part thereof
rel ates, he may cal cul ate,the tax on such inconme or part, as
the case may be, as if such income or part were the tota

income chargeable to tax at the rates in force in the
financial year in which the assets were seized

Provided further that where a person has paid or nmade
sati sfactory arrangenments for paynment of all- the anpunts
referred to in clause (ii) and (iii) or any part thereof,
the Incone-tax Officer may, with the previous approval of
the Conmi ssioner, release the assets or such part thereof as
he may deem fit in the circunstances of the case.

710

(6) The assets retained under sub-section (5) nmay be dealt
with in accordance with the provisions of section 132A

(7) If the Income-tax Oficer is satisfied that the seized

assets or any part thereof were held by such person for or
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on behalf of any other person, the Incone-tax Oficer my
proceed under sub-section (5) against such other person and
all the provisions of this section shall apply accordingly.

(8) The books of account or other documents seized under
sub-section (1) shall not be retained by the authorised
officer for a period exceeding one hundred and eighty days
from the date of the seizure unless the reasons for
retaining the same are recorded by himin witing and the
approval of the Comm ssioner for such retention is obtained

Provided that the Conmi ssioner shall not authorise the
retenti on of the books of account and ot her documents for a
peri od exceeding thirty days after all the proceedi ngs under
the Indian Income-tax Act, 1922 (XI of 1922), or this Act in
respect of the years for which the books of account or other
docunents are rel evant are conpl et ed.

(9) The person fromwhose custody any books of account or
ot her docunents are seized under sub-section (1) my make
copi es 't hereof, or take extracts therefrom in the presence
of the authorised officer or any other person enpowered by
himin this behalf, at such place and tinme as the authorised
of ficer may appoint in this behalf.

(10) If a person legally entitled to the books of account
or, other docunents seized under sub-section (1) objects for
any reason to the /approval given by the Comm ssioner under
sub-section (8), he nay neke an application to the Board
stating therein the reasons for such objection and re-
questing for the return of the books of account or other
docunent s.

(11) If any person objects for any reason to an order rmade
under sub-section (5), he may, within thirty days of the
date of such order, nake an application to such authority,
as may be notified in this behalf by the, Central Governnent
in the Oficial Gazette (hereinafter in this section
referred to as the notified authority, stating therein the
reasons for such objection and requesting for appropriate
relief inthe matter.

(12) On receipt of the application under subsection

(10) the Board, or on receipt of the application under sub-
section (11) the notified authority, nmay after giving the
appl i cant an opportunity of being heard, pass such orders as
it thinks fit.

711
(13) The provisions of the Code of Crimnal Procedure, 1898
(V of 1898), relating to searches and seizure shall _apply,
so far as may be, to searches and sei zure under sub-section
(1)

(14) The Board may make: rules in relation to any search or
seizure under this section; in particular, and without
prejudice to (the generality of the foregoing power, such
rules may provide for the procedure to be followed by the
aut hori sed officer.

(i) for obtaining ingress into such building or place to be
searched where free ingress thereto is not avail abl e;

(ii) for ensuring safe custody of any books of account  or
ot her docunents or assets seized.

Expl anation 1.-1n conputing the period of ninety days for
the purposes of sub-section (5), any period during which any
proceeding under this section is stayed by an order or
i njunction of any Court shall be excl uded.

Expl anation 2.-In this section, the word "proceedi ng" neans
any proceeding in respect of any year, whether wunder the
I ndi an I nconme-tax Act. 1922 (Xl of 1922) or this Act, which
may be pending on the date on which a search is authorised
under this section or which may have been conpleted on or
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before such date and includes also all proceedings under
this Act which nay be commenced after such date in respect
of any year.
Sec. 132A
(1) The assets retained under sub-section
(5) of’" section 132 may be dealt with in the
fol |l owi ng manner, nanely
(i) The anmount of the existing liability
referred to in clause (iii) of the said sub-

section and the amunt of the liability
det er m ned on conpletion of the regul ar
assessnent or reassessnent for al | the

assessment years relevant to the previous
years to which the incone referred to in
clause (i) of that sub-section relates, and in
respect- of which he is in default or is deened
to be in default may be recovered out of such

assets’

(ii) “1f +the assets consist solely of noney,
or partly of noney and Partly of other assets,
the incone-tax O ficer may apply such noney in
the discharge of the liabilities referred to
in clause (i) and the assessee shall be
di scharged of such liability to the extent of
the noney so appli ed.

(iin) The assets other than noney nay
al so be applied for the-discharge of any such
liability referred to in clause (i) as remains
undi scharged and for this purpose such 'assets
shal | be deenmed to be under dist-

712

raint as if such distraint was effected by the
I nconme-tax, O ficer under authorisation from
the Conmissioner under sub-section (5) of
section 226 and the Inconme-tax O ficer nmay
recover the anmount of such liabilities by the

sale of such assets and such sale shall be
effected in the manner laid down in the  Third
Schedul e.

(2) Not hing contained in sub-section (1)
shall preclude the recovery of the amunt of

liabilities aforesaid, by any other node laid
down in this Act.

(3) Any assets or proceeds thereof which
remain after the liabilities referred to in
clause (i) of sub-section (1) are discharged

shall - be forthwith nmade, over or paid to the
per sons from whose custody the assets were
sei zed.

(4) (a) The Central Governnment shall pay
sinple interest at the rate of nine‘per cent
per annum on the anount by whi ch t he
aggregate of money retained under section 132
and of the Proceeds, if any, of the assets
sold towards the discharge of the existing
liability referred to in clause (iii) of sub-
section (5) of that section exceeds t he
aggregate of the ampunts required to nmeet the
liabilities referred to in clause (i) of sub-
section (1) of this section.

(b) Such interest shall run from the date
i mediately followi ng the expiry of the period
of six nonths fromthe date of the order under
sub-section (5) of section 132 to the date of
t he regul ar assessnent or reassessnment
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referred to in clause (i) of sub-section (1)

or as the case nay be, to the date of last of

such assessments or reassessnents.

Rule 112 A which is also challenged as it

prescri bes the procedure for the enquiry under

section 132(5) is as follows
"112A Inquiry wunder section 132(1) where any nopney,
bul I'i on, jewelry or other valuable article or t hi ng
(hereinafter referred to as assets) are seized, the |ncomne-
tax O ficer shall within fifteen days of the seizure issue
to the person in respect of whomenquiry under subsection
(5) of section 132 is to be made requiring himon the date
to be, specified therein (not being earlier than fifteen
days from the date of service of such notice) either to
attend at the office of the lncome-tax O ficer to explain or
to produce or cause to be there produced evidence on which
such person nmay rely for explaining the nature of the
possessi on and the source of the acquisition of the assets.
(2) The I'nconme-tax O ficer may issue a notice to the person
referred to in-sub-rule (1) requiring him on a date
specified therein to produce or cause to be produced at such
time and at such place as thelncome-tax Oficer may specify
such accounts or documents or evidence as the |Incone-tax
Oficer may require and may fromtinme to tinme issue further
notices requiring’ production of such further accounts or
docunents or other evidence as he may require.
713
(3) The, incone,-tax O ficer may exam ne on oath any ot her
person or nmake such other inquiry as he may deemfit.
(4) Before any material gathered in the course of the
exam nation or inquiry under sub-rule (3) is used by the
I ncome-tax O ficer against the person referred to in sub-
rule (1) the Incone-tax O ficer shall give a reasonable
notice to that person to show cause why such material shoul d
be used agai nst, him
It will be seen in the first place that the power to direct
a search and seizure is given to the Director of |Inspection
or the Conmm ssioner. Secondly, the authorisationfor such
search and seizure nust be in favour of officers not bel ow
the grade of an Incone-tax Officer.. Thirdly the power to
aut hori se search and sei zure can be exercised only when the
Director of Inspection or the Conm ssioner has reason to
believe (1) that in spite of the requisitions wunder the
rel evant provisions nmentioned in section 132(1) (a) the
required books and docunments have not been produced; (2)
that any person, whether requisition under the above

provisions is made or not, will not, or would not, produce
or cause, to be produced, any books of account! and ot her
docunents. which wll be useful for, or relevant to, any

proceedi ng under the Inconme-tax Act; or (3) that any person
is in possession of any noney, bullion, jewelry or “any ot her
valuable article or thing representing either wholly or
partly undi scl osed i ncome or property. VWhen t he
authorisation is given by the Director of Inspection or the
Conmi ssioner, as the case may be, it nust be limted to the
five, purposes nentioned in sub-clauses (i) to (v) of sub-
section (1). Sub-section (14) provides for the making of
rules in relation to any search or seizure. Accordi ngly,
rule 112 has been framed which says that the powers of
search and seizure under section 132 shall be exercised in
accordance with sub-rules (2) to (14) under rule 112. These
are detailed rules setting out the procedure for naking the
search and seizure and for the custody of what has been
sei zed.

Sub-section (5) of section 132 deals with the special cases
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wher e, on search, noney, bullion, jewelry and ot her
val uabl es believed to be undi scl osed i ncome or property are
d. Wiat is seized cannot be kept by the departnenta
authorities with them indefinitely. Sub- secti on (5)
requires that a summary enquiry nmust be made by |ncone-tax
Oficer with a viewto ascertain how much of the seized
val uabl e shoul d be retained agai nst unpaid tax dues. The
bal ance nmust be forthwith rel eased. the second proviso to
sub-section (5) further shows that the nobney and val uables
may not also be retained by the Income-tax Oficer if the
person, concerned has paid or nmade satisfactory arrangenents
for paynent of all the income-tax dues which are sunmarily
estimated under sub-section (5). The summary enquiry under
sub-section (5) nust be finished within 90 days of the
sei zure and the order which is nmade thereunder is subject to
the previous approval of the Conmi ssioner. Under sub-
section (6) of section 132 the assets retained 'under sub-
section (5) are to be dealt with in accordance wth the
sions of section 132-A
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which clearly goes to showthat the Income-tax O ficer
shall proceed with the regular assessnent or reassessnent

of the tax payable by the person concerned and after such
assessment the ampunt of tax :so held payable is to be
recouped from the assets retained under subsection 5 of
section 132. The balance, if any, is to be returned wth
i nt erest at the rate of 9% if the assessnent and
reassessnent is not conpleted within six nonths of the date
of the retention order made under sub-section (5) of section
132. Even in regard to the books of account and other
documents which are seized the authorised officer is not
entitled to retain the sane for. a period exceedi ng 180 days
unl ess he records his reasons in witing for retaining the
same and the Commi ssioner approves of the retention. The
person from whose custody the books of account and other
docunents are seized, is, however, entitled to receive
copies or take extracts therefrom Any person aggrieved by
the retention of the docunents.is entitled to nake a
representation to the Board which is also the authority to
which a representation could be nade under sub-section (11)
by any person objecting to the order passed under sub-
section (5) retaining the assets. Broadly it wll  be
seen that section 132 and rules 112 and 112A deal. with
search and seizure and the disposal of articles seized after
search. The chal |l enge under Articles 19 and 14 is directed
agai nst sub-sections (1) and (5) of section 132 and rule
112A

Dealing first with the chall enge under article 19(1)(f) and
(g) ,of the Constitution it is to be noted that the inpugned
provisions are evidently directed agai nst persons who are
believed on good grounds to have illegally evaded the
paynment of tax on their income and property.: Therefore,
drastic neasures to get at such income and property with a
view to recover the governnent dues would stand justified in
t hensel ves. \Wen one has to consider the reasonabl eness  of
the restrictions or curbs placed on the freedons nentioned
in article 19(f) and (g), one cannot possibly ignore how
such evasions eat into the vitals of,the econonmic life of
the community. It is a well-known fact of our economic life
that huge sunms of unaccounted noney are in circulation
endangering its very fabric. In a country which has adopted
high rates, of taxation a major portion of the unaccounted
noney should normally fill the Government coffers. I nst ead
of doing so it distorts the econony. Therefore, in the
interest of the community it is only right that the fisca

sei ze

pr ovi
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authorities should have sufficient Powers to prevent tax
evasi on.

Search and seizure are not a new weapon in the arnmory of
those whose duty it is to maintain social security in its
br oadest sense. The Process is widely recognised in al
civilized countries Qur own 'Crimnal Law accepted its
necessity and usefulness in sections 96 to 103 and section
165 of the Crimnal Procedure, Code. In M P. Sharma v.
Satish Chandra(.) the challenge to the power of issuing a
search warrant under section 96 (1) as violative of Article
19 (1) (f) was repelled on the ground that a power of search
and seizure is in

(1) [1954] S.C. R 1077.
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any system of jurisprudence an over-riding power of the
State for the protection of social security and that power
is necessarily regulated by law. As pointed out in that
case a search by itself is not arestriction on the right to
hol d and enj oy property though a seizure is a restriction on
the right ~of possession and enjoynent of the property
sei zed. That however, is only tenporary and for the linmted
purpose of investigation. Then the Court proceeds to say "A
search and seizure  is, “therefore, only a tenporary
interference wth the right to hold the prem ses searched
and the articles/ seized. Statutory regulation in this
behal f is necessary and reasonable restriction cannot per
se. be considered to be unconstitutional. The damage, if
any, caused by such tenporary interference if found to be in
excess of legal authority is a matter for redress in other
pr oceedi ngs. We are unable to see how any question of
violation of article 19(1)(f) is involved in this case in
respect of the warrants in question which purport. to be
under the first alternative of section 96(1) of the Crimna
Procedure Code-" p. 1081.

Simlar powers entrusted to those whose duty it was to
enforce taxation |aws were upheld by this Court 'in The
Comm ssi oner of Commercial Taxes and others v. R S,/ Jhaver
and others(1). In that case section 41 of the Madras
General Sales Tax Act of 1969 was. under challenge. It was
held by this Court that an officer enpowered by the
CGover nent under sub-section (1) of section 41 was entitled
to effect a search and seize goods and articles as provided
in that section. Dealing with the question of search and
seizure in a taxing statute the court observed at page 158
"Now it has not been and cannot be disputed that the entries
in the various Lists of the Seventh Schedule must be given
the wi dest possible interpretation. It is also not in doubt
that while making a | aw under any entry in the Schedule it
is conpetent to the legislature to make all such  incidenta
and ancillary provisions as may be necessary to effectuate
the law, particularly it cannot be disputed that in the case
of a taxing statute it is open to the legislature to | enact

provi sions which would check evasion of tax. It is ‘under
this power to check evasion that provision for search —and
seizure is made in many taxing statutes. It nust therefore

be held that the |egislature has power to provide for search
and seizure in connection with taxation laws in order that
evasion nmay be checked." It is, nowtoo late in the day to
chal l enge the neasure of search and seizure when it is en-
trusted to income-tax authorities with a view to prevent
| arge sal e tax evasion.

I ndeed the neasure would be objectionable if its inplenent
is not acconpanied by safeguards against its wundue and
i mproper exercise. As a broad proposition it is now
possible to state that if the safeguards are generally on
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the lines adopted by the , Crinminal Procedure Code they
would be regarded as adequate and render the tenporary
restrictions inposed by the neasure reasonable. In the case
just cited there was a proviso to sub-section (2) of section
41

(1) (19681 (1) S.C R 148
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which prescribed that all searches wunder the subsection
shall, so far as may be, made in accordance wth the
provisions of the Code of Crinminal Procedure. After

poi nting out that section 165 of the Crimnal Procedure Code
would apply mutatis mutandis to searches made under sub-
section (2), this Court observed : "W are, therefore, of
opi nion that safeguards provided in S. 165 also apply to
searches nmade under sub-s. (2). These safeguards are-(i)
the empowered officer nust have reasonable grounds for
believing that anything necessary for the purpose of
recovery of tax may be found in any place within his
jurisdiction (ii) he nmust be of the opinion that such thing
cannot " be otherw se got wi thout undue delay, (iii) he nust
record in_witing the grounds of his belief, and (iv) he
must specify in such witing so far as possible the thing
for which search is to be made,. After he has done these
things, he can make the search. These safeguards, which in
our opinion apply to searches under sub-s. (2) also clearly
show that the power to search under -sub-s. (2) is not
arbitrary. In view of these safeguards and ot her safeguards
provided in Chapter VII of the Code of Criminal Procedure,
which also apply so far as nay be to searches  made under
sub-s. (2), we can see no reason to _hold that the
restriction, if any, on the right to hold property and to
carry on trade, by the search provided in sub-s. (2). is not
a reasonable restriction keeping in view the object of the
search, namely, prevention of evasion of tax."

W are, therefore, to see what are the inbuilt safeguards in

section 132 of the Incone-tax Act. In the first place, it
nust be noted that the power to order search and seizure is
vested in the highest officers of the departnent. Secondl y

the exercise of this power can only follow a reasonable
belief entertained by such officer that any of the three
conditions mentioned in section 132(1) (a), (b) ~and (c),
exi sts. In this connection it may be further  pointed  out
that wunder sub-rule (2) of rule 112, the Director of
I nspection or the Conm ssioner, as the case nay be, has to
record his reasons before the authorisation.is issued to the

of ficers mentioned in subsection (1). Thi rdly, t he
authorisation for the search cannot be in favour of any
of ficer below the rank of an Incone-tax O ficer. Fourt hly,

the authorisation is for specific purposes enunerated in (i)
to (v) in sub-section (1) all of which are. strictly limted
to the object of the search. Fifthly when noney, - bullion

etc. is seized the Income-tax Oficer is to make a ‘sumary
enquiry with a view to deterni ne how much of what is seized
will be retained by himto cover the estimated tax liability
and how nmuch will have to be returned forthwith. The object

of the enquiry under subsection (5) is to reduce the, incon-
veni ence to the assessee as much as possible so that wthin
a reasonable time what is estinmated due to the Covernment
may be retai ned and what should be returned to the assessee
may be inmediately returned to him Even with regard to
t he, books of account and docunments seized, their return is

guaranteed after a reasonable tinme. 1In the neantine the
person from whose custody they are seized is permtted to
make copies and take extracts. Sixthly, where nopney,

bullion etc. is seized, it can also be. immediately returned
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for the pay-
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ment of the estinmated tax dues under sub-section (5) and
lastly, and this is npst inportant, the provisions of the
Crimnal Procedure Code relating to search and seizure
apply, as far as they may be, to all searches and seizures
under section 132. Rule 112 provides for the actual search
and seizure being made after observing nornmal decencies of
behavior. The person in charge of the prenises searched is
i Mmediately given a copy of the list of articles seized.
One copy is forwarded to the authorising officer. Provision
for the safe custody of the articles after seizure is also
nmade in rule 112. In our opinion, the safeguards are
adequate to render the provisions of search and seizure as
| ess onerous and restrictive as is possible under the cir-
cunst ances. The provisions, therefore, relating to search
and seizure in section 132 and rule 12 cannot be regarded as
violative of articles 19(f) 'and (qg).

A mnor point was urged in support of the above contention
that section 132 contains provisions which are likely to
af f ect even innocent - persons. For exanple, it was
submitted, an innocent person who is merely in custody of
cash, bullion or other valuables etc. not knowing that it
was conceal ed incone is likely to be harassed by a raid for
the purposes of search and seizure. That cannot be hel ped.
Since the object. of the search is to get at concealed
i ncomes, any person, who is in custody wthout enquiring
about its true nature, exposes hinself to search. Sub-
section (4) of section 132 shows the way how such an
i nnocent person can nake the inpact of the (search on him

bear abl e. Al that he has to do is totell the facts to
the searching officer explaining on whose behal f he held the
custody of the valuables. It will be then for the ' Income-

tax Oficer to ascertain the person concerned under sub-
section (5).

It was next argued that the power for directing a search is
given to an authority like the Director of I|nspection who,
it is submitted, is, in the very nature of things, incapable
of forming any reasonable belief- with regard to the
requi renents of section 132(1) (a) (b) & (c). The
contention was that the assessee has no contact in-the
matter of assessment with the Director and, therefore, he
can hardly entertain any belief, reasonable or otherwse.
It is conceded that the Inconme-tax Oficer or his superiors
in t he direct line, |Ilike the I nspecting Assi st ant
Conmi ssi oner or the Conmissioner, may be in a position to
entertain the requisite belief on account of ‘their having
di rect and first hand know edge of t he fi nanci a
circunst ances of the assessee, the defaults he has comitted
or is likely to conmmt, etc. But the Director of Inspection
has no opportunity and is, therefore, thoroughly unable to
form any opinion. This would only nean that any  belief
entertained by himwould be an arbitrary belief and legis-
| ation investing such an officer with the power to direct a
search is per se unreasonable. in our opinions there is no
substance in this argunent. The Director of Inspection, as
already seen in section 116 of the Incone-tax Act, is an
officer in the Income-tax Department next only in authority
to the Board of Direct Taxes. Section 118 shows that al

I nspecting Assistant Commi ssioners and I nconme-tax officers,
besi des being subordinate to the Conmi ssioners, are also
subordinate to the Director of Inspection. Under section
119(2)
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every inconme-tax officer enployed in the execution of the
Act is required to observe and follow such instructions as
May be issued to himfor, his guidance by the concerned
Director of |Inspection. Moreover under section 120 the
Director of Inspection is required to perform such functions
of any other incone-tax authority, apparently, including the
Income-tax O ficers and his direct superiors, as nmay, be
assigned to Mm by the Board. Under section 135 the Director
of Inspection is conpetent to nake any enquiry under the Act

and for that purpose he is invested with all the Powers
that an income,-tax O ficer has under the Act in relation to
the making of enquiries. It would, therefore, follow that

in the course of his duties the Director of Inspection has
anple opportunities to follow the course of |Investigation
and assessnment carried on by the Inconetax Oficers and to
check the information received fromhis sources wth the
act ual material ~produced or- not produced before t he
assessing  authorities. It is not, therefore, correct to
argue 'that the Director of Inspection could hardly be
expected " to entertain, honestly, any reasonable belief for
the purposes of scetion 132(1) (a) (b) &(c).

A subsidiary point relating to the entertainment of
reasonabl e belief under section 132 was also raised by M.
Kar khani s. He submtted that it was possible to say that
the Director of Inspection or the Commi ssioner, as the case
may be, could, in conceivable cases, entertain reason to
believe the existence of conditions referred to in sub-
clauses (a) and (c) of sub-section (1l). For exanple, where
the necessary requisition is made under sub-clause (a) the
authority concerned may fromthe record ascertain whether
the person to whomthe requisition is issued has onitted or
failed to produce or cause to be Produced the required
docunents. Simlarly under sub-clause (c) if the authority,
has received any secret information ,which, in its opinion

was reliable, it may be possible for it to have reason to
believe that any person is in possession ’'of any noney,

bullion, jewellery etc. which is undisclosed incone or
property and such property is secreted in sone place. But
M. Karkhanis submitted that so far as sub-clause (b) is
concenmed, it wn be inpossible for one to say that the
authority can reasonably entertain the belief that if a
requisition is made the person concerned will not or would

not produce or cause to be produced the required docunents.
In his submssion, the authority, can entertain that belief

only when a requisition is made and within reasonable tine
gi ven the docunent is not produced. That is provided for in

sub-cl ause (a). But to say. that the authority  can also
have reason to believe that if a requisitionis made the
person concerned will not in future produce the docunent is,

according to M. Karkhanis, a conclusion which is inpossible
to draw on any conceivable facts. W nust say that if M.
Karkhanis really thinks that there is substance in this
argunent, than he rmust be blissfully unaware of the ' nmanner

in which incone-tax is evaded. It is impossible to
enunerate all the circunstances in which the necessary
reasonable belief nmay be entertai ned under subclause (b).
As an illustration, however, we nmay point out a case which

fans conpl etely under sub-clause (b). An assessee may be
719

filing his returns fromyear to year regularly and his
Assessnents nmay be al so conpleted in due course over years.
Ms books of account and docurents have been duly checked
from year to year and the assessing officer is also
conpletely satisfied that the returns are correct. But it
m ght so happen that this apparently honest assessee-has
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invested large funds in properties and other financia
deals, reliable informati on about which finds its way to the
Director of Inspection. |In such a case no oracle is needed
to tell the Director of Inspection that if a requisition is
made on the assessee to produce his documents in connection
with these financial deals and investnents, the assessee
will nost certainly omt to produce or cause to be produced
such docunents. On the other hand, there is danger that al
these docunments nay be destroyed because the very fact that
a requisition is nmade with a viewto investigate conceal ed
deal s woul d put the assessee, on his guard and the relevant
docunents may either di sappear or be destroyed. . Indeed, it
is possible that an assessee nay, after knowing that the
gane is up, produce the requisite docunments. But in the
nature of things such an assessee would be rare. The
guestion for us to consider is whether the authority wunder
section 132(1) may entertain the reasonable belief that in
such circunstances the assessee will not or wuld not
produce the documents. |n our opinion though in a very rare
case a ‘tax evader may conply wth a requisition, the
Di rector of Inspection who has reliable information that the
assessee has consistently conceal ed his income derived from
certain financial deal's may be justified in entertaining the
reasonable belief ‘that the assessee, if <called upon to
produce the necessary docunents, will not produce the sane.
There is no substance, therefore, in the contention that
sub-cl ause (b) has over-reached itself.

The argunent that section 132(5) is confiscatory in its
effect has also no force. It nust be renenbered that the
object of this provision is to expedite the return of the
sei zed assets after retaining what is due by way of tax to
CGovernment and has been illegally withheld by the person
concer ned. The seizure of the assets has been made in the
belief, honestly held, that the assets represents
undi scl osed i ncome or property. ~But the Income tax O ficer
cannot merely rest on this belief.  He nust take a  summary
enquiry after notice to the person concerned and the |atter
has an opportunity to show that he bad duly disclosed this
i ncore. If he cannot do this the officer is entitled to
proceed on the basis that it is undisclosed incone and on
the relevant material make a broad estimate of  the tax
wi thheld The anobunt of such tax which truly belongs to
Government is retained by the Incone-tax Officer and the
bal ance forthwith, rel eased W do not see how this  can be
descri bed as confiscation. |In fact, the second proviso to
sub-section (5) shows that the assessee can get a rel ease of
all the assets seized if he can nake satisfactory arrange-
ments for the paynent of the estimated dues. Mor eover it
nmust be noted that the enquiry under sub-section (5) is no
substitute, for regular Assessnent or reassessnent. The
Income-tax O ficer, having jurisdiction, will proceed wth
the assessnment in due course and determine the 'correct
amount of tax payable. |In the nmeantime the assets retained
are only by way of sequestration to neet the tax dues

6-784 Sup A /74
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found to be eventually payable. if by reason of the enquiry
under section 132(5), which is admttedly a summary enquiry,
an amount in excess of the dues is retained, the sane is
liable to be returned with interest at 9 per cent under
section 132A

We are not, therefore, inclined to hold t hat t he
restrictions placed by any of the provisions of section 132,
132A or rule 112A are unreasonable restrictions on the
freedons under section 19(1) (f) & (9)
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It was next argued that sections 132(1), and (5) are
violative of the fundamental right under Article 14 on the
ground (1) that they make wunjust discrimnation between
evaders of tax, distinguishing those who are believed to be,
in possession of undisclosed incone or property from those
evaders of tax who are not believed to be in possession, and
(2) that although all evaders are liable to be proceeded
agai nst under section 147 of the Act, yet only some of them
who are found in possession of wundisclosed inconme or
property are .liable to be subjected to the procedure under
section 132(5). W find no substance in this argunent. Al

evaders of tax can be proceeded agai nst under section 132.
Only in some cases the, search may be useful; in others it
may not be. If the Director of |Inspection gets tinely
i nformation about the undi sclosed income. and its |ocation

he can direct a search and seizure. Oherwise, it is futile
to direct a search and seizure because the whole maneouvre

will be fruitless. The provision for seizure is designed
with the object of getting at the "inconme which has been
concealed illegally by the, assessee. Only when he is

honestly satisfied that some undisclosed i ncome of a person
is likely to come to his hands if a search is directed, he,
will be in a positionto issue the necessary authorisation
cannot, however, direct a search in respect of an

evader of tax who i's astute, enough to spend all his incone
or otherwise nmke /it inpossible to be traced. For the
purposes of section 147 of the Act all evaders of tax are
subject to the sanme procedure for assessnent of t ax
including those agai nst whom action is taken under section
132. Assessees whose assets could be seized for the
recovery of their tax [liabilities do not stand in a
different class, as such, but stand in a different situation
from those others against whom the search and seizure
process, though available, is futile. The finding of undis-
closed incone in the formof cash, jewelry and the Ilike
makes the provision of sub-section (5) inperative. The
t axi ng authorities cannot keep the wvaluables /with =
indefinitely wthout,trying to see how nmuch of what is now

seized will go to the Government by way of tax. Ther ef or e,
in fairness to the assessee, sub-section (5) has been
deliberately introduced. |In the nature of things such _an

enquiry is inmpossible in the case of tax evaders from whom
nothing is or could be seized on a search

Sub-section (5) of section 132 does not contenplate a
different procedure in the matter of regular ~assessnent.
See section 132A which shows that those who are found in
possessi on of undi scl osed i ncome on a seizure areliable to
be regularly assessed or reassessed. Sub-section (5) only
contenpl ates a provisional summary enquiry
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with a viewto determ ne how much of the seized wealth can
be legitimately and reasonably retained to cover the tax
liability already incurred. Regul ar assessnent foll ows
under the law in the sane manner as in the case of tax
evaders who are not found in possession of conceal ed i ncone.

The utnost that can be said is that by reason of the seizure
the Governnent is in a position to secure its tax dues
before the regular assessnent is concluded. But that does
not introduce any different procedure for the regular
assessment of such an assessee’s incone which remains the
sane for all tax evaders. |n one set of cases the fisca

authorities nake sure of recoveries, in the other, they are
unable to do so-not because the provisions of section 132 do
not operate on them but because action under that section
by search and seizure is- futile. Therefore, there is no
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substance in the contention that two different procedures
for assessment are adopted and hence there is a
di scrimnation under Article 14. The plea on behalf of the
assessees, in effect, only anounts to this "It is true that
we are tax evaders. But if other evaders successfully dodge
the collection of the tax by causing their concealed incone
to di sappear, why should we not get the sane facility."
Sone points of |esser substance were nentioned in the
petition nmenmos in support of the challenge under Articles 14
and 19(1)(f) and (g). They were,, however, not urged at the
time of the hearing, as no the other grounds urged, it was
i mpossible to hold that the inpugned provisions wer e
violative of either Articles 14, 19 or 31. W may however,
nmention in this context that these points had been raised in
C. Venkata Reddy and Another v. Incone-tax O ficer (Central)
1, Bangalore, and others(l) and in Ranjibhai Kalidas v. | G
Desai, Income-tax O ficer, and others(2) where they have
been- quite adequately dealt w th and rejected.
Apart from the constitutional challenge there was also a
further  'challenge on the ground that the actual search and
sei zure in all these cases, being in contravention of the
requi rements of section 132 and rule 112 was illegal
Several allegations ~have been nade of nualafides, high-
handedness, oppressive behavior and the like and we shal
have to deal with/'themon the facts of each case. But so
far as the two Civil Appeals are concerned, it appears to us
that it is not necessary to enter into the question of the
alleged illegalities. The H gh Court has not done so. The
relief clainmed in those petitions in the H gh Court was for
the, return of the account books and documents which had
been seized and it woul d appear fromthe record that before
the High Court disposed of that matters, the account books
and docunents had been already returned. However, there was
another relief clained in the petitions-and that was for a
Wit of Prohibition restraining the 1ncone-tax Departnent
from using as evidence any information gathered from the
search of the articles seized. (It would appear from the
record that the High Court was prepared to assune’ for the
purposes of those cases that the search and seizure was
illegal. Even so the question renained whether these
victinms of illegal search
(1) 66 Inconme-tax Reports, 212.
(2) 80 Income-tax Reports, 721
722
were-entitled to a Wit of Prohibition that the I ncome-tax
authorities shall not use any information gathered from the
docunents which had been seized. The Hi gh Court held that
they were not, and proceeded to pass the follow ng identica
order in the two cases. It is as follows
“In this case all the documents seized in
pursuance of the search warrant have been
returned to the petitioners and the only
guestion is whether the information gathered
as a result of such search and seizure could
be wused in evidence if it be held that the
search and seizure was illegal. In Bal want
Singh and others v. Director of Inspection
(Gvil Wit No. 750-D of 1966), announced
today, we have held that such information can
be uses. It is unnecessary, therefore, to
pronounce upon the validity of the search and
sei zure. This petition, therefore, fails and
is ,dismssed with no order as to costs."
Bal want Singh's case referred to above is reported in 71 In-
cone-tax Reports, 550. W understand that an appeal had
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been filed to this Court but was not prosecuted. That
decision not only upheld the constitutionality of section
132 of the Incone-tax Act but also held that there was
nothing in Article 19 of the Constitution which forbids the

use of evidence obtained as a result of an illegal search
Consistently with that view the relief for a Wit of
Prohibition. was rejected and hence the two Civil Appeals
before us.

Dr. Singhvi who appeared on behalf of the appellants in the
two appeals frankly conceded that there was no specific
Article of the Constitution prohibiting the adm ssion of
evi dence obtained in an illegal search and seizure. But he
submitted that to admt such evidence is against the spirit
of the Constitution which has nade our liberties inviolable.
In this connection he referred to some American cases which
seemto recognize the validity of his subm ssion

As to the argument ~based ~on "the spirit of our

Constitution", we can do no better than quote from the
judgrment /of Kania, C. J. in A K CGopalan v. The State of
Madras(1). "There is considerable authority for t he

statenment  that the Courtsare not at liberty to declare an
Act voi d because in their opinion it is opposed to a spirit
supposed to pervade the Constitution but not expressed in
words. \Were the fundanmental |aw has not limted, either in
terns or by necessary inplication, the general powers
conferred upon the Legislature we cannot decl are a
[imtation wunder the notion of having discovered sonething
in the spirit of 'the Constitution which is not even
mentioned in the ‘instrunent. 1tis difficult upon any
general principles to limt the ommipotence of the sovereign
| egi slative power by judicial.interposition, except so far
as the express words of a witten Constitution give that
authority." Now, if the Evidence Act 1871 which is ‘a |aw
" Consol idating, defining and anmending the |aw of evidence,
no provision of which is challenged as violating the
Consti t u-

(1) [1950] S.C R 88 at p. 120,
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tion permts relevancy as the only test of admissibility of
evi dence (See section 5 of the Act) and, secondly, that Act
or any other simlar law in force does not exclude relevant
evidence, on the ground that it was obtained under an
illegal search or seizure, it will be wong to invoke the
supposed spirit of our Constitution for excluding such evi-
dence. Nor is it open to us to strain the language of the
Constitution, because sone Anmerican Judges of the -American
Supr eme Court have spelt out certain constitutiona

pr ot ections from the provi si ons of t he Anmer i can
Consti tution. In M P. Sharma v. Satish Chander, already
referred to, a search and sei zure nade under the Crimna
Procedure Code was challenged as illegal on the ground of

violation of the fundamental right under Article 20(3), the
argunent being that the evidence was no better t han
illegally conpelled evidence. In support of that contention
reference was made to the Fourth and Fifth anendnents of the
Anerican Constitution and also to some American cases which
seemed to hold that the obtaining of incrimnating evidence

by illegal seizure and search tantanounts to the violation
of the Fifth amendnment. The Fourth amendnent does not place
any enbargo on. reasonable searches and seizures. It.

provides that the right of the people to be secure in their
persons, papers and effects agai nst unreasonable searches
and seizures shall not be violated. .Thus the privacy of a
citizen"s home was specifically safeguarded under the-
Constitution, although reasonable searches and seizures
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were not taboo. Repelling the submission, this Court
observed at page 1096. "A power of search and seizure is in
any system of jurisprudence in overriding power of the State
for the protection of social security and that power is
necessarily regulated by law. Wen the Constitution makers
have thought fit not to subject such regulation to

constitutional Ilimtations by recognition of a fundanenta
right to privacy,. analogous to the Anerican Fourth
Amendnent, we have no justification to inport it, into a

totally different fundanmental right, by sone process of
strained construction. Nor is it legitinate to assume that
the constitutional protection under article 20(3) would be
defeated by the statutory provisions for searches." |It,
therefore, follows that neither by invoking the spirit of
our Constitution nor by a strained construction of any of
the fundamental rights can we spell out the exclusion of
evi dence obtai ned on an illegal search

So far as India is concerned its |aw of evidence is nodel ed
on the rules of evidence, which prevailed in English |aw,
and court's in India and in Engl and have consistently refused
to exclude relevant evidence nerely on the ground that it is

obtained by illegal search or seizure. In Barindra Kunar
Gnhose and others v. Emperor(1l) the learned Chief Justice Sir
Law ence Jenkins says at page, 500 : "M. Das has attacked

the searches and’' has wurged that, even if there was
jurisdiction to direct the issue of search warrants, as
hold there was,  still the provisions of the Crinina
Procedure Code have been conpletely disregarded. On this
assunmption he has contended that the evidence discovered by
the searches is not adm ssible, but to thisview | cannot
accede. For without in-any way countenancing disregard of
(1) I1.L.R 37 Calcutta 467.
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the provisions prescribed by the Code, 1 hold that what
woul d otherwi se be relevant does not become irrelevant
because it was discovered in the course of a search in which
those provisions were disregarded. As Jinutavahana with his
shrewd commobn-sense observes-"a tact cannot be altered by
100 texts," and as his comentator quaintly remarks : '"If a
Brahmana be slain, the precept 'slay not a Branmana'  does
not annul the nurder." But the absence of the precautions
designed. by the legislature | ends support to the argunent
that the alleged discovery should be carefully-scrutinized."
In Enperor v. Allahdad Khan(1) the Superintendent of Police
and a Sub-Inspector searched the house of a person suspected
of being inillicit possession of excisable articles and
such articles were found in the house searched. It was held
that the conviction of the owner of the house under section
63 of the United Provinces Excise Act, 1910, was not
rendered invalid by the fact that no warrant had been i ssued
for the search, although it was presunably the intention of
the legislature that in a case under section 63, where it
was necessary to search a house, a search warrant should be
obt ai ned beforehand. In Kuruma v. The Queen(2) where the
Privy Council had to consider the English Law of Evidence in
its application to Eastern Africa, their Lordshi ps
propounded the rule thus : "The test to be applied, both in
civil and in crimnal cases, in considering whether evidence
is admissible is whether it is relevant to the matters in

i ssue. If it is, it is admssible and the court is not
concerned with how it was obtained." Sonme Anerican cases
were also cited before the Privy Council. Their Lordships

observed at p. 204 thus "Certain decisions of the Suprene
Court of the United States of America were also cited in
ar gunent . Their Lordships do not think it necessary to
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examine them in detail. Suffice it to say that there
appears to be considerable difference of opinion anong the
judges both in the State and Federal courts as to whether or
not the rejection of evidence obtained by illegal nmeans
depends on certain articles in the Anerican Constitution.
At any rate, in Onstead v. United State (1828) 277 U. S
438, the mpjority of the Suprenme Court were clearly of
opi nion that the common |aw did not reject rel evant evidence
on that ground." In Kuruma’'s case, Kuruma was searched by
two Police Oficers who were not authorised under the law to
carry out a search and, in the search, some anmunition was
found in the unlawful possession of Kuruma. The question
was whether the evidence with regard to the finding of the
amuni tion on the person of Kuruma could be shut out on the
ground that the evidence had been obtained by an unlawfu

search. It was held it could not be so shut out because the
finding of ammunition was a relevant piece of evidence on a
charge for unl awful possession.  In a |later case before the

Privy ' Council in Herman King v. The Queen(3) which cane on
appeal froma Court of Appeal of Jammica, the law as laid
down in Kuruma's case was applied -although the Janaican
Constitution guaranteed the constitutional right against

(1) 35 All ahabad, 358.

(2) [1955] A.C. 197.

(3) [1969] (1) A C 304.
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search and seizure in the follow ng provision of the Jamal ca
(Constitution) Order in Council 1962, Sch. 2, s. 19 "(1)
Except with his own consent, no person shall be subjected to
the search of his person or his property or the entry by
others on his premses. . "(2) Nothing contained in or done
under the authority of any law shall be held to be
inconsistent with or in contravention of this section to the
extent that the law in question makes provision which is
reasonably required .... for the purpose of preventing or
detecting crinme. " In other words, search and  seizure
for the purposes of preventing or (detecting crine reasonably
enforced was not inconsistent with the constitutiona
guarantee agai nst search and seizure. It was held in that
case that the search of the appellant by a Police Oficer
was not justified by the warrant nor -was it open to the
Oficer to search the person of the appellant wthout taking
hi m before a Justice of the Peace. Nevertheless it was held
that the Court had a discretion to admt the evidence
obtained as a result of the illegal search and t he
constitutional protection against search of person or
property w thout consent did not take away the discretion of
the court. Fol | owi ng Kuruma v. The Queen the | court _held
that it was open to the court not to admt the evidence
against the accused if the court was of the view that the
evi dence had been obtai ned by conduct of which the prose-
cution ought not to take advantage. But that was not a rule
of evidence but a rule of prudence and fair play. It would
thus be seen that in India, as in England, where the test of
adm ssibility of evidence lies in relevancy, unless there is
an express or necessarily inmplied prohibition in t he
Constitution or other |aw evidence obtained as a result of
illegal search or seizure is not liable to be shut out.

In that view, even assum ng, as was done by the H gh Court,
that the search and seizure were in contravention of the
provisions of section 132 of the Income Tax Act, still the
material seized was liable to be used subject to |aw before
the Income-tax authorities against the person from whose
custody it was seized and, therefore, no Wit of Prohibition
in restraint of such use could be granted. It rmust be
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therefore, held that the H gh Court was right "in disnmssing
the two Wit Petitions. The appeals nust also fail and are
di sm ssed with costs.

The two Wit Petitions filed in this Court now remain for
consi deration and what is to be considered is whether there
has been any illegality in the search and sei zure because of
the alleged contravention of the provisions of section 132
of the Act or rule 112.

Wit Petition No. 446 of 1971

The petitioner Pooran Mal is a partner in a nunber of firns-
some of them doing business in Bonbay and sone in Delhi.

H s permanent residence is 12A Kam a Nagar, Delhi. Hi s
busi ness prenises in Del'hi are A 14/16 Januna Bhavan, Asaf
Ali Road, New Del hi. It would appear that on an

aut horisation issued by the Director of Inspection, his
resi dence and business premises in Delhi were searched on
15th and 16th Cctober, 1971. On the 15th his
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prem ses in Bonbay were also searched and at that tinme it
appears. ' the petitioner was present in Bonbay. When his

resi dence - was searched on15th and 16th, there were in his
house the petitioners wife, two or three adult sons and his
father who is said to have been ailing. It was alleged on
behal f of the petitioner that the search in the residentia

prem ses was nal afi'de, “oppressive, excessive, indiscrimnate
and vexati ous. The grounds for making these allegations
,seem to be (1) that the search and seizure, in the house
took place in spite of the wife's request to postpone the
search; (2) it was Dhanteras day which is a festival day;

(3) petitioner’s wife was not infornmed that there was any
authorisation; (4) her father-in-law was suffering from
paral ysis; (5) even children’s snmall boxes containing their
pocket noney were seized; (6) jewelry including that of the
nother-in-law of the petitioner,, Kailashbai, who had died
six years earlier was seized; (7) the panchas who helped in
the search were unknown to the petitioner or the nenmbers of
his famly; (8) the search went on from8.00 AM on 15.10
till the wearly hours of 16.10 and the search was / again
resuned on the evening of 16.10. The grounds on- which the
wild allegations of mal afi des, oppression etc. had been made
do not appear to be of any substance. It is _undoubtedly
true that search and seizure is a drastic process and is
bound to be associated with sone anbunt of unsavory and
i nconvenient results. A sudden search and seizure may
unnerve the inmates of the place where the search is nade.

But this is to be expected. When oppression and nal afides
are alleged, we should have, nore substantial grounds than
t hese. On the ot her hand, the al | egati ons of
hi ghhandedness, nmalafides,etc. are wholly denied in the
affidavit filed on behalf of the Departnment. That it was a
Dhanteras day is denied. But assuming it was there is no
[ aw which says that a search and seizure cannot take ' place
on that day. It may be that the wife had requested that the
search my be postponed till her husband s- return but
obviously the officers concerned could not agree to this
request because the whol e purpose of the search would have
been def eat ed. It is denied that the inmates were not
i nforned of the authorisation, , In fact it is alleged that
the petitioner’s wife Snt. Sharda Devi was shown the
authorisation and in token of the sane, she had put her
signature t her eon. That the petitioner’s father was
suffering fromparalysis mght be unfortunate but it does
not appear that the officers concerned caused himthe | east
i nconveni ence. Al'l throughout the search, it is alleged,

Sharda Devi and her two educated sons Di nesh and Vi nod, were
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present at the tine of the search. It is not denied that
considerable jewelry was seized. The jewelry seized in the
house was worth Rs. 37,043/- and though it is the case
of ,the petitioner that part of it belonged to his nother-in-
law, Smt. Kailashbai, who is now dead, it is stated on oath
on behalf of the Departnment that in the statements recorded
on 15th and 16th Cctober, 1971 Snt. Sharda Devi had cl ai med
the whole of the jewelry as her own, though in the |Iast
Wealth Tax Return she had val ued her jewelry at Rs. 5,0001-
only. So, far as the Panchas are concerned, 'it is denied
that they were not known to the i nmates of the house. In
fact, it is alleged by the Departnment that Pancha Mt huradas
was a resident in the sanme house and had been call ed
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at the suggestion of Sharda Devi. it is not denied that’' the
search went on for a long time because a nunber of docunents
and account books were seized in the course of the search
and so also a lot of jewelry and cash, The allegation that
the small boxes of the children containing their pocket
noney was seized is denied. ‘W nmay say, therefore,, on the
whole that there is nothing in the petition inducing us to
take the view that the search in the house was either
mal af i de, oppressive or excessive etc. etc.

The search in the business prem ses was made when a nunber
of persons who usual |y worked there were present. Books of
account, docunents, sone jewelry and a large anount of cash
amounting to about Rs. 61,000/- were seized.

On 16.10 there was a search in the Branch O fices of Laxmni
Conmer ci al Bank and 't he Punjab National Bank. 84 Silver bars
were seized from Laxm Commercial Bank and 30 silver bars
were seized fromthe Punjab National Bank. The 'wvalue of
these silver bars cones to nearly 18 lakhs. It is the case
of the petitioner that these bars belongs to Ms Pooran na
and Sons of Bonbay who sent the same to the Mtor and
General Finance Conpany of which the petitioner is a partner
and this Finance Conpany, it is alleged, kept these bars
with the two banks. 84 bars were kept in the account of Ms

Udey Chand Poorannal for an alleged overdraft limt /'while
the 30 silver bars were pledged with the Punjab Nationa
Bank in the account of the Finance Conpany. In all these

aforesaid firms the petitioner is a partner and it is the
Department’s case that all these bars are the undisclosed
assets of the petitioner. 1t appears that the |I|ncone-tax
Oficer nade a summary enquiry as required by section 132(5)
after issuing notice to the petitioner and his order ~dated
12-1-1972 shows, of course prima facie, that all the assets
whi ch had been seized in the house, the business prem ses
and the banks, except for the value of the ornanments
declared by Ms. Sharda Devi in her Walth Tax Return, had
to be retained for being appropriated against tax dues’ from
1969 onwards which ambunted to nearly 42 | akhs. Indeed this
prima facie liability was subject to regul ar assessment and
reassessnent.

M. Karkhanis submtted that the petitioner bad been very
cooperative wth the departnent before and, therefore, the
Director of |Inspection could have no possible reason to.
believe that if any requisition for documents and account
books were nade the same would not. be produced. Thi s
al | egati on about cooperation is denied by the Departnment and
in this connection the Departnment has produced a chart at
Annexure Rl showi ng how the petitioner has been throughout
noncooperati ve. Assessnent for the year 1967-68 is stil
pendi ng and no return has been filed for the year 1968-69
or for later years. W are not at all satisfied that the
petitioner was cooperative, and, therefore, the Director of,
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I nspection woul d have no possible ground for entertaining a
reasonabl e: belief as required by sub-clauses (a) (b) & (c)
of subsection (1) 'of section 132. To satisfy ourselves we
cal l ed for
728
the gr ounds recor ded by the Director bef ore the
authorisation was issued and we are quite satisfied that
there were grounds for himto entertain reasonable belief as
requi red under the sub-clauses. As already pointed out the
summary enquiry rmade under sub-clause (5) of section 132
di scl oses that the assets seized were for the nost part
undi scl osed income and property. |Indeed the accident that
undi scl osed property is  found on a search may not be a
justification for the authorisation of a search if, in fact
there had been no grounds for entertaining reasonable
bel i ef . But finding of assets as expected by the Director
of Inspection on, the information received by hi mwuld at
| east  support the viewthat the authority concerned bad
reliable /information on which he could entertain t he
necessary beli ef.
On the whole, therefore, we are not-inclined to hold that
the search and seizure in this Wit Petition was vitiated by
any illegality.

Wit Petition No. 96 of 1972
The position in this Wit Petition is not different. The
petitioner Ganeriwala is a businessman. = H s residence is 1
Raj Narain Road, Civil Lines, Delhi-and heruns a famly
business in Autonpbile parts inthe nane of Ganeriwala
Tradi ng Conpany. The business is at no. 1 Krishna Motor
Market, Kashimri Gate, Delhi.  The famly seenms to be a
partner in the firm of Ms Bisheshwar  Lal ~Bijr Natin
Barielly, and 1is. supposed to have incone from ancestra
agricultural lands in Haryana State. It is alleged by the,
petitioner that his assessnent of income had been conpleted
upto the year 1970-71 and of Wealth Tax upto 1969-1970. The
Return for 1970-71 was also filed. “Even so, it is alleged,
on 8-101971 his residential house and also the /business
prem ses were searched and docunents and books of account
were seized. The search was started at 8.00 A M and
continued till the evening and, thereafter, —the business
prem ses were searched. The petitioner stated that though
the raiding party made a very detail ed search, they did. not
cone across any conceal ed i ncomenash of bullion, ornanents
or jewelry. General allegations regarding the search being
oppressive and excessive are nade. But there is no
substance in them (Objection was taken to the search on the
ground that the authorities had deliberately sel ected
Panchas who were inimcal to the petitioner. This is
deni ed. It is stated in the affidavit on behalf of  the
Depart nent that one of the pancha w tnesses nanely Lt. Col.
Raj Behari Lal was actually sitting in the house  of the
petitioner even before the search party entered the
prem ses. It is also stated that both the panchas are
responsi ble persons of the locality and the inmmediate
nei ghbors of the petitioner-one of thembeing a responsible
officer in the Army. The petitioner says that he had told
the authorities that he.had been on inimcal terms wth
these panchas. But that is denied. There is, therefore, no
reason to think that respectable panchas were not taken for
the search. Another objection was nmade that two cash books
relating to the years 1970-71 and 1971-72 were renoved by
the I ncone-tax authorities but they were not duly entered in
the inventory. This allegation also is denied, In para 21
of t he counter-affidavit the Assistant Di rector of
I nspection has stated that during the course of t he
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exam nation and the recording of his statenment on Cctober 8,
1971 the petitioner had stated that his Roker-Bahis for the
accounting year 1970-71 and 1971-72 did not <contain any
entries regarding the expenditure on the construction of the
godown, and as such those Roker-Bahis were not seized from
the custody of the petitioner. The other reason was that
the petitioner had requested that they may not be seized as
ot herwi se the petitioner would face difficulties in carrying
on his business. It must be remenbered that the search and
sei zure had been ordered because the petitioner had recently
constructed a huge godown near his residential premses with
the floor area of approximately 6700 sq.. ft. on which a
| arge investnent was estimated to have been nade from i ncone
which had not been disclosed in the books of account
produced or returns filed by the petitioner. Since the
petitioner hinself told the authorities that the Roker-Bahis
for the two years did not contain any entries regarding the
expenditure on the construction, the authorities inspected
t he Roker-Bahis for the year 1971-72 and finding that it did
not contain ,any entries for the past 30 days it was
consi dered by the authorities not proper to take Possession
of the same. W are inclined to think that this objection
by the petitioner /is an afterthought with-a viewto nmalign
the departnental authorities. It is not denied that the
petitioner had been given a copy of the inventory of the
document s seized from his custody on that very day. He, did
not raise the objection regarding the account « books till
November 5, 1971 i.e. nearly after one nonth. The
petitioner is a businessman. He coul d not have been unaware
that his Roker-Bahis for the current year and the  previous
year were mssing for such a long tine.

It was next alleged that a very | arge nunmber of docunents

were seized which were really irrel evant. The authori sed
officer has to seize books of account and other documents
which wll be useful for and relevant to any proceeding

under the Incone-tax Act. Wen in the course of ‘a search
vol um nous docunents and books of account are to be exam ned
with a view to judge whether they. would be relevant a
certain anpunt of latitude nmust be pernmitted to the authori-

ties. It is true that when particularly docunents are asked
to be seized unnecessary exam nation of other docunents may
concei vabl y nake the search-excessive. But when t he

docunents, pieces of paper, exercise books, account _books,
smal | nenos etc. have all to be examined with a viewto see
how far they are relevant for the proceeding under the Act,
an error of judgnment is not unlikely. At the npbst this
woul d be an irregularity not an illegality. Nor . can it be a
valid objection to the search that it continued for about 16
hours. By their very nature the search and sei zure-as shown
above, would consune a lot of tinme.

In this petition also it was alleged that the Director of
I nspection could possibly have no reason to believe the
exi stence of circunstances required by sub-clauses (b) & (c)
of sub-section (1) 'of’ section 132 because the petitioner’s
assessment for the year 1970-71 had been already conpleted
and so also the Wealth Tax assessnent for the year 1969-70.
But this does not nean that on the information,
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in the possession of the Director of Inspection he cannot
entertain the necessary belief. The grounds for the belief
recor ded by t he Director of | nspecti onbef ore t he
aut hori sation were shown to us and we do not the that on
the material the authority could not have entertained the
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bel i ef . A big godown has been newly constructed by the
petitioner but his books of account did not reflect the
expendi ture on account of this construction. It is alleged

on behalf of the Departnment that, on search, certain
docunents in the nature of nmaps etc. were seized which
showed that the petitioner had constructed the building in
the nonth preceding the date of search and the noney with
which the said building was constructed was unaccounted
noney. There is, therefore, no substance in the contention
that the incometax authorities could not have possibly
entertained the required belief. The search and seizure,
therefore, inmpugned in this Wit Petition cannot be regarded
as illegal

In the result the two Wit Petitions and the two appeals are
di sm ssed with costs.

S.B.W Petitions and appeal s di sm ssed.
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