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ACT:

Arbitration-Partnership Agreenent-Arbitration clause-Formnula
of valuation on dissolution-Arbitrator appointed by deed of
reference-Validity of award questioned-Gounds on ' which
award can be set aside-Error _apparent on the face of the
records Arbitrator exceeding jurisdiction-Validity of Award-
Severability Indian Arbitration Act, 1940 (X of 1940), s.
30.

HEADNOTE:

The appel | ant s and the respondents entered into a
partnership in the business of manufacturing bidis: Under
the agreenent a partner was entitled to retire after _giving
notice of six nonths to all partners. 1t contained a clause
for reference of disputes between the partners relating to
the business or dissolution of the firmto arbitration. It
al so contained a clause providing how four itens including
goodwi I |  should be valued. According to this cl ause
goodwi Il was equal to five years net profits for debts due
to the firmwere to be taken not at their book val ue but at
85% of that value, stocks of raw materials were to be val ued
at book val ue and i movabl e properties were to be val ued  at
their purchase price or, their book value. About two vyears
|ater the appellants desired to retire fromthe partnership
and a deed ,of reference was executed and a sole arbitrator
was appointed. This provided that the remaining partners
shall continue the firmand they shall make full payment to
the retiring partners of such ampbunts in such manner and on
such conditions as shall be decided upon by the arbitrator.
The arbitrator gave the award. He fixed the value of the
goodwi I I of the firmat Rs.32 |akhs including in that anount
the "depreciation and appreciation of the property, dead
stock and dues to be recovered." The award was filed in the
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Court under s. 14(2) of the Indian Arbitration Act, 1940.
481

The respondents applied for an order setting aside the award
on di verse grounds, two out of which survived for
consideration in the present appeal. The first was that the
arbitrator in making this award exceeded his jurisdiction
because in fixing Rs. 32 | akhs as the value of the devisable
assets of the firmhe included therein the depreciation and
appreciation of the property dead stock and outstandings;
secondly that the arbitrator was guilty of m sconduct. The
trial court upheld these and certain other objections and
set aside the award. The Hi gh Court confirned the decision
of the trial court insofar as it related to the two
contentions. The present appeal is on a certificate granted
by the Hi gh Court.

Held: (i) An award made by an arbitrator is conclusive as a
judgnent between the parties and the court is entitled to
set aside an award-if the arbitrator has m sconducted
hinself i'n the proceeding or when the award has been nmade
after the issue of an order by the Court superseding the
arbitration or after arbitration proceedings have becone
invalid under s. 35 of the Arbitration Act or where an award
has been inproperly procured or is otherwi se invalid under
s. 30 of the Act. An award may be set aside by the Court on
the ground of error on the face of the award, but an award
is not invalid nerely because by a process of inference and
argunent it may be denonstrated that the -arbitrator has
comm tted some mstake in arriving at his conclusion
Chanpser Bhara and Conpany v. Jivrai Balloo ' Spinning and
Weavi ng Conpany Ltd., L.R 50 1.A 324 and Cruikshank and
others v. Sutherland and others, (1923) 92 L.J.  Ch. 136,
di stingui shed.

(ii)lt is not open to the Court to speculate, where no
reasons are given by the arbitrator, as to what inpelled the
arbitrator to arrive at his conclusions.

(iii)ln the present case the arbitrator had i ncl uded
depreci ation and appreciation of certain assets in the value
of the goodwill which he was inconpetent to include by

virtue of the limts placed upon his authority by the deed
of reference. This was not a case in which the arbitrator
has comritted an error of fact or law in reaching his
concl usi ons on the disputed questions subm tted for
adj udi cati on. It was a case of assunption of jurisdiction
not possessed by himand that rendered the award to the
extent to which it was beyond the arbitrators’ jurisdiction

i nvalid. It is, however, inpossible to sever from the
val uati on made by the arbitrator the value of t he
depreci ation and appreciation included by the [ arbitrator.
The award nust therefore fail inits entirety.

Per Hidayatullah, J.-(i) If the parties set |limts to action
by the arbitrator, then the arbitrator had to follow the
limts set for himand the court can find that he exceeded
his jurisdiction on proof of such excess.

(ii)ln the present case the arbitrator in working out —net
profits for four years took into account depreciation  of
i movabl e

1/ SCl / 64-31

482

property. For this reason he nmust be held to have exceeded
his jurisdiction and it is not a question of his having
nerely interpreted the partnership agreenent for hinmself as
to which the GCvil Court could have had no say, unless there
was an error of law on the face of the award.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 717 of 1963.
Appeal fromthe judgnment and order dated April 30, 1962, of
the Mdhya Pradesh High Court at Jabal pur in M sc. Appea
No. 75 of 1961.

S.T. Desai and LN. Shroff, for the appellants.

G S. Pathak and Remeshwar Nath, for respondents Nos. 1 to
3.

A. V. Viswanatha Sastri and Remeshwar Nath, for respondents
nos. 4 and 5.

Novermber 19, 1963. The Judgnment of A K Sarkar and J.C.
Shah, JJ. was delivered by Shah, J. M Hidayatull ah, J.
delivered a separate Qpinion

SHAH, J.---Vrajlal Manilal & Conpany, a firm consisting
originally of four partners (1) Manilal Anandji, (2)
Jivraj bhai U amshi~ Sheth, (3) Punjabhai S. Patel, and (4)
Chi nt amanrao, has been doi ng business of manufacturing bidis
at Sagar ~ and Del hi” since 1944. Fromtinme to tine fresh
partnershi p- deeds were executed readjusting the shares of
the partners admitting new partners and adjusting the shares
of the partners. 1In 1954 Manilal Anandji retired from the
firmand on January 27,1955, Punjabha

S. Pat el di ed.

On February 16, /1956, a fresh deed of partnership was
executed. The firmthen consisted of eight « partners-Jivraj
and his two sons being entitled in the aggregate to annas
-/4/ 3 share in a rupee in the profits, Chintamanrao and his
two sons to annas -/7/6 share in a rupee, and the two sons
of Punjabhai S. Patel to the remaining annas -/4/3 share.
By paragraph-7 the books of account were to be naintained by
the managi ng partner, the financial year of the firm

483

being fromDiwali to Diwali, and profits-and | osses were to
be ascertained at the close of the year and a copy of the
bal ance-sheet with profits and |oss statement was to be
supplied to each partner, and if no objection regarding the
accounts was raised within four months fromthe end of the
year, the’ accounts were to be deemed concl usive and bi nding
unless vitiated by fraud. By paragraph-12 it was sti pul ated
that a partner desiring to retire fromthe partnership may,
unl ess the other partners agreed to  his retiremnent

otherwi se, do so after giving six nmonths notice to all the
partners in witing term nable at the’ end of the year i.e.
the Diwali imediately following the date of the notice

Par agr aph- 13 provi ded:
"In case of retirenent of any partner the
valua-, tion of the Firmwll be nade on the
following, basis for the purpose of settling
the account of the retiring partner:-
"(a) Goodwill of the Firm-That is, ‘right to
use the trade marks, trade |abels and the nane
of the Firm
In meking the valuation of the above the net
profits of the last five years will be taken
as the value of the Goodwill of the Firm
(b) Qut st andi ngs, Udhari (Recoveries) :-That
is, loans and debts out st andi ng agai nst
persons other than partner will be calcul ated
at 85 % of the book value of the Firm
(c) St ock of Raw Material s: - That is,
tobacco, bidis, bidi |eaves, |abels and other
noveabl e property will be valued at the book
value of these in the books of the Firm and
all, such stock and noveables, thus valued
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shal |l be given to the remaining partners.
(d) | mmoveabl e Property:-Such as buil dings,
godowns, gardens, lands etc. will be valued at
the parchase price or their book value in the
books of the Firmas the case may be, and al
t hese shall be given to the remai ni ng
partners."
484
Par agr aph- 16 i ncorporated a clause for reference of disputes
between the partners relating to the business or dissolution
of the firmto arbitration.
In April 1958 Jivraj and his two sons -appellants in this
appeal desired to retire fromthe partnership, and a deed of
reference was executed on April 16, 1958, appointing Anbal a
Ashabhai, Becharbhai Somabhai and Chaturbhuj Jasani as
arbitrators to decide the dispute. It was recited in the
deed of reference that since Jdivraj and his two sons had
expressed a desire to retire and the remaining five partners
had agreed to take over the entire business of the firm it
was "necessary to effect the final account of the retiring
partners with regard to the nmatters nentioned below, as far
possi bl e, according to and taking into consideration the
terns and conditions of the Partnership Agreenent.
CGoodwi | | of Trade Mark.
Property.
Credits (Udhari)
Dead- st ock.
. Stock-in-trade i.e. the raw material, or
he finished goodsinvested in the business.
O her matters connected wth t hese
ransactions.
Profit and Loss Account.
The Recei pt ond Paynents account of the
amounts of the partners.
By Paragraph 6 it was provided that the firm shall be
continued by the remaining five partners and that those five
partners shall make full paynment ‘to the retiring /partners
Jivraj and his two sons of such anpbunts, in such manner, and
on such conditions, as shall be decided upon by the
arbitrators. Paragraph 7 set out the powers exercisable by
the arbitrators in the matter of calling for production of
account books and docunents and other information from the
parties.
The deed of reference was subsequently nodified, ~and the
parties agreed that the reference be

NZoZTurwbE
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" carried out by the sole arbitrator Shri Jasani". Pursuant
to this nodified agreenent, Jasani entered upon the
reference, and made his award on January 9, 1959. By his

award he fixed the value of the goodwill of the entire firm
at Rs. 32 lakhs including in that amount the "depreciation
and appreciation of the property, dead-stock and dues to be
recovered"'. He also fixed the profits for the broken period
of Sanvat year 2014 fromthe comencenent of the year  till
April 19, 1958 at Rs. 2,80,000 and after adjusting the
personal accounts of the three retiring partners awarded to
Jivraj Rs. 3,46,223.58 nP. to Anritlal son of Jivraj Rs.
4,04,519.99 nP. and to Bhagwandas son of Jivraj Rs.
3,86,019.14 nP, and directed that the ownership over the
assets of the firm i.e. property-noveabl e and
i moveabl e, --Trade nmark, |abels, stock-in-trade, long-term
| eases and contracts etc. shall remain with the renmining
partners, subject to the liabilities of the firm the
retiring partners not being responsible for the liabilities
of the firm nor having any interest in the firm or its
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busi ness. This award was filed in the Court of the
Additional District Judge, Sagar, under s. 14(2) of the
Indian Arbitration Act, 1940.
Chi ntamanrao and his sons then applied for an order setting
aside the award on diverse grounds. In this appeal by the
retiring partners, two heads of objections only survive for
determ nation and we propose to refer only to those two
heads, vi z:
(1) That the arbitrator in making his award
travelled outside. his jurisdiction delimted
by the agreement of reference in that in
fixing Rs. 32 |lakhs as the value of the di-
visible assets of the firmhe included therein
the depreciation and appreciation of t he
property,  dead-stock and outstandi ngs, which
he was by the terns of the reference incom
petent to include:
(2) That the arbitrator was guilty of |ega
m sconduct in that he had in the course of
arbitration proceedings adnitted in his record
486
a statenent of account prepared by Jivraj and
his sons w thout the know edge of the other
partners and wi t hout gi vi ng them an
opportunity to nmake their subm ssions
t her et 0.
The retiring partners resisted the petitionto set asi de
the award and submitted that they were entitled to have the
assets of the firmin which they had a share, fixed at an
amount much in excess of Rs. 32 lakhs and that the
arbitrator had not overstepped his jurisdiction in fixing
the value of the goodwill at Rs. 32 |lakhs, ~and ‘that the
statement of account referred to by the applicants was
prepared under the directions of the arbitrator and in his
presence and it was admitted in the record of the arbitrator
-to the know edge of the remaining partners who had assented
t her et 0.
The Trial Court upheld these and certain other objections,
and set aside the award. The High Court <confirned the
decision of the Trial Court, insofar as it related "to the
two objections hereinbefore set out.
The question which we propose to consider first is: whether
in making the valuation of the firnf for determning the
share to be paid to the retiring partners, did t he
arbitrator overstep the linmts of his authority  under the
agreement of reference? It may be recalled that by cl. 6 of
the arbitration agreement the remaining partners had to
"make full paynent to the retiring partners of such anount
as nmay be decided" by the arbitrator. But in deternning
the anmpbunts to be awarded to the retiring partners, the
authority of the arbitrator was restricted. He<-had, in
determining the anounts due to the retiring partners, to
take "final accounts with regard to the matters” set out in

cl. 4, "as far as possible, according to and taking into
consideration the terms and conditions of the Partnership
agreenment". By this direction the clauses of t he
partnershi p agreement were incorporated in the agreenent of
ref erence. The "final account"” of the retiring partners
with regard to the eight matters

487

specified in cl. 4 was undoubtedly to be nmade, as far as
possi ble, according to and taking into consideration the
terms and conditions of the partnership agreenent. The
| anguage used in the deed of reference is of conpul sion, not
of, option: it neans that if there be in the partnership
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agreenment any term or condition, which deals wth any
particular matter of which an account was to be taken wunder
cl. 4 of the -agreenent of reference, it has to be strictly
fol | oned. Use of the expression "as far as possible" did
not confer any discretion upon the arbitrator to ignore the
terns and conditions of the partnership agreenent. In
par agr aph- 13 of the partnership agreenment, in maki ng
"valuation of the firm for the purpose of settling
accounts, the value of the goodw ||, the outstandings, stock
of raw material and noveabl e and i moveabl e property had to
be taken as directed therein. In the matter of valuation of
the goodwi Il of the firm therefore, no discretion was |left
to the arbitrator:the value of the goodwill had to be the
aggregate ofthe net profits of the last five years. Debt s
due to the firmfrompersons other than partners had to
be "calculated at 85 % of the book value of the firni. In
respect of the stock of raw nmaterials and other noveable
property the "book value in the books of the firni' had to be
accepted 'by the arbitrator and in the case of imoveable
property ' such as buildi ngs, godowns, gardens, |ands etc.
"the book value in the books of the firm was to be accepted
and if none such was available the purchase price as
mentioned in the books was to be accepted. In all these
matters the arbitrator ~had by cl. 4 of the arbitration
agreenment to nmake the final account of the retiring partners
according to and taking into consideration the terns and
conditions of the partnership agreenent and had no option

It is necessary to renmenber that the partnership agreenent
does not grant to ‘a retiring partner a share in the
aggregate of the four itens nentioned in cls: (a), (b), (c)
& (d) of paragraph-13 i.e., goodw |l of t he firm
out st andi ngs, stock of raw materials including

488

noveabl e and i rmoveabl e property. ~The partnershi p agreenent

nerely provides that the "valuation of the firm shall be
made as set out therein for the purpose of settling the
account of the retiring partners i.e., in ascertaining

the.anmbunt due to the retiring partners valuation of the
assets incls. (a) to (d) of paragraph-13 shall be made in
the nmanner set out therein. The arbitrator was therefore
bound to adopt the valuation prescribed by the partnership
agreenent, but that is not to say that the retiring partner
was entitled to a share equal to the aggregate of the val ues
of the four itens nmentioned in paragraph-13. It is neces-
sary to enphasize this matter because on. behalf of the
retiring partners a considerable argunent was -advanced
before wus on the assunption that they were entitled to a
share equal to the aggregate of the values of the four itens
of property nmentioned in paragraph- 1 3 of the partnership
agreenment, and that by the nethod of valuation adopted by
the arbitrator they were awarded nuch | ess than what they
wer e under the partnership agr eenent entitled to.
Par agraph-13 nerely prescribes the valuation in respect of
four out of the items which had to be considered in
ascertaining the "valuation of the firnmf. The phraseology
used in paragraph-13 in the opening part of the paragraph
nakes it clear beyond all doubt that the valuation of the
firm had to be nade on the basis specified for the purpose
of settling the account of the retiring partner. The
specific itenms in paragraph-13 do not prescribe any nethod
of wvaluation of the debts and liabilities of the firm but
the debts and liabilities must be taken into account in
assessing the value of the share of the retiring partners.
The arbitrator had to make a valuation of the firmi.e. of
all the assets of the firmand of the debts due by the firm
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and thereafter to settle the account of the retiring
partners.
W nmay now turn to the award nmade by the arbitrator. The
di spute between the parties has to be resolved on a true
interpretation of the follow ng cl ause:

"l assess the value of the goodwill at Rs. 32

| akhs.

489

This amount includes the depreciation and

appreciation of the property, dead-stock and

dues to be recovered."
(W have taken this as the correct rendering into English of
the original award which is in Hndi. It is accepted by
both the parties before us as a true rendering.)
The arbitrator has, as he has observed in his award, taken
only the value of the goodwill, in determning the anounts
to be allotted to the retiring partners, and has not
expressly referred to the valuation of the three other
items,  viz., the ~outstandings, the stock-in-trade and
noveabl es and the inmoveable property nent i oned in
par agr aph-13 of the partnership agreenment. Counsel for the
retiring partners wurged that on the admission nade by
Chi ntamanrao, the value of the goodwill alone was Rs.
21,70, 650/ 10/ and if ‘the value of the inmoveables, stock-in-
trade etc. and outstandi ngs be added thereto, the aggregate
woul d considerably exceed Rs. 32 |akhs.” But this argunent
is founded on the fallacious assunption that the debts and
liabilities of the firmhave to be ignored in deternining
the shares of the retiring partners. Counsel for the
respondent submitted that in substance the goodwill had
alone to be valued by the arbitrator for the property,
noveabl e and i moveabl e, stockin-trade and the outstandings
of the firmwere approximately equal to the aggregate of the
debts and obligations of the firm ~Reliance in this behalf
was pl aced upon a bal ance-sheet Ext. A-13 of the assets and
liabilities of the firm showing the financial position of
the firm on April 16,1958, and the value of the /tangible
assets, such as the stock of rawnmaterials, nopveable and
i moveabl e property and outstandings, according to the
bal ance-sheet, was approximtely equal to the debts and
l[iabilities of the firm
But it is not necessary for us to decide whether the
subm ssion of the respondents is correct. The arbitrator
has in his award stated that Rs. 32 lakhs is the value  of
the goodwi || al one, and for some reason not-disclosed by him
he has not val ued the ot her
490
assets. He has al so not disclosed in his award how he. has
arrived at the valuation of Rs. 32 |akhs. One thing,
however, stands out proninently in the award, that in
assessing the value of the goodwill, he has included the
depreci ation and appreciation of the property, dead-stock
and the outstandings. The arbitrator could undoubtedly make
a lunmp-sumvaluation of the firmin the award made by  him
He was not obliged in the absence of a direction in that
behalf to set out in his award the valuation of the
di fferent conponents which aggregated to the | unpsum The
arbitrator had to "value the firnm', and in doing so to abide
by the specific directions, but he was not obliged to set
out in the award separate valuations of all or any of the
itens nentioned in para 4 of the deed of reference, or in
par agraph-13 of the partnership agreenment, nor to set out
the extent of the debts and obligations assessed by him
VWhat then is the effect of the inclusion by the arbitrator
in the valuation of Rs. 32 | akhs, of the depreciation and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 18

appreciation of the property, deadstock and dues to be
recovered? Diverse argunents were submitted by counsel for
the appellants in support of the plea that the inclusion of
what is called the depreciation and appreciation in respect
of the wvarious itens does not anpbunt to overstepping the
[imts of the jurisdiction of the arbitrator. It may be re-
iterated that the powers of the arbitrator were, by the
terns of cl. 4 of the deed of reference, clearly restricted.
He was "to take final account of the retiring partners wth
regard to the matters nentioned therein, as far as possible,
according to and taking into consideration the terms and
conditions of the partnership agreenment”. Restriction on
the power of the ‘rbitrator in valuing the property, dead-
stock and outstandings was explicit. He could not therefore
adopt any valuation different fromthe valuation prescribed

by paragraph-13 of ~the partnership agreenent. But the
arbitrator has, as he has hinself stated, in wvaluing the
goodwi I I ~at Rs. 32 | akhs included in that anpbunt the value

of the depreciation and appreciation of the property, dead-
stock and dues to be recovered.

491

Counsel for the appellant -subnmitted that reduction of
out standi ngs of the firmby 15 % in respect of the dues from
persons other than the partners was a node of ascertaining
the depreciation in respect of that item provided by cl. (b)
of paragraph-13 of /the partnership -agreenent, and the
arbitrator in taking into consideration that depreciation

has not acted outside his jurisdiction. It would be
difficult to regard the method of valuation as prescribed in
respect of the outstandings as "including depreciation”.

Even assuming that the reduction of the outstandings of the
firm from persons other than the partners by 15 % as
directed in cl. (b) of paragraph-13 of ~the partnership
agreenment be regarded as depreciation of the asset s,
i ncl usi on of depreciation and appreciation in respect of the
other assets was not permtted by the deed of partnership

In val uing the noveabl e property including the stock of raw
materials, the arbitrator could not adopt any “valuation
other than that nmentioned in cl. (c) of paragraph -1 3 of
the partnership agreenment, namely, the book value as given
in the books of the firm Simlarly, in the valuation  of
i moveabl es such as buil di ngs, godowns, gardens, |ands etc.,
he had to accept the book value as nmentioned in the books of
account of the firmand if no book value was avail able the.
purchase price as nentioned in the books was to be accepted.
The arbitrator had no power to nake any —adjustnment in
respect of those items by including depreciation or
appreciation in their val ue.

The principle of Cruikshank and others v. Sutherland and
others(1l) on which reliance was placed by counsel for the
retiring partners, has, in our judgnent no application to
this case, because in that case though there was an ‘article
of the partnership providing that the share of a deceased

part ner in the assets of the partnership should be
ascertained by reference to the annual account made up  on
April 30 next after the death, the articles were wholly

silent as to the

(1) [1923] 92 L.J. Ch. 136

492

principle to be adopted in preparing a full and genera
account of the property. There was no usage or course of
deal i ngs between the partners fromwhich an inference could
be drawn that on the death of a partner his share shall be
paid out on the footing of book value. The executors of the
deceased partner clained that his share be determned "at
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the fair value of the firnf. At p. 138 it was observed by
Lord Wenbury.
"Even if there were a usage to state an
account for one purpose in one way, that s
not a usage to state it for another purpose in
the sanme way. There is a passage in Blisset
v. Daniel (10 Hare, at p. 515) which is useful
reading in this connection. An account stated
for one purpose is not necessarily stated for
anot her purpose. The fact is, that in this
partnership an account has never been stated
with a viewto fitting the case of a retiring
partner, or a deceased partner, or a senior
partner who is going to exercise an option of
taking over all the assets. The partners have
never had any such event in view in naking the
account which they have made. There has never
been an account prepared which was intended to
nmeet ~all the various contingencies of events
such as these.
In the case before us there is no dispute that the duty of
the arbitrator was to make "valuation of the firm' subject
to paragraph-13 of the partnership agreenent and it may even
be granted that in arriving at that valuation he was not
bound by paragraph-7, but on this question we express no

opi ni on. But the wvalues as nentioned in the different
clauses had to be accepted in making up the partnership
account in respect of the four matters specifically
enuner at ed. The principle of Cruikshank’s case(1l) did not

apply, because the partnershi p agreement in this case itself
provi des that the book value in the books of the firm shal
be accept ed.

(1) [1923] 92 L.J. Ch. 136.

493

The expression "book value" in the context in which it
occurs in the partnership agreement neans, the val ue entered
in the books of account. Adoption of the book value is
therefore obligatory and there is no scope. of any.
adjustnment in the value in the Iight of any depreciation or
appreci ation of the property, outstandings, —stock-in-trade
or dead-stock, apart fromwhat may actually be included .in
the book value, in the books. It is the book value alone
which has to be taken. |If the depreciation or appreciation
has been taken into account by the partners in assessingthe
book value, that was evidently part of the book value as
entered in the books of account. |If there was no book val ue
entered in respect of any i moveabl e property, the decisive
val ue was to be the purchase price

It was then wurged that it was for the arbitrator to
adj udi cate upon the true nmeaning of the part nership
agreement and to give effect thereto, and if in “naking a
"valuation of the firm' he was of the opinion t hat
depreci ati on and appreciation in respect of certain itens of
assets should be included for the purpose of naking up the
account of the partners, the Court had no jurisdiction to
set aside the award on that account, nerely because the
Court took a different viewas to the true meaning of the
arbitration agreenent. But if the partnership agreenment was
incorporated in the deed of reference, the limts of the
jurisdiction of the arbitrator nust be determned by the
Court and not by the arbitrator. By assuming that he was
entitled to include, beside the value of the four itenms as
nent i oned in par agraph- 13, sonme anount by way of
appreciation in the value of those items, the arbitrator
purported to set at naught the specific directions given in
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that behal f
An award made by an arbitrator is conclusive as a judgnent
between the parties and the Court is entitled to set aside
an award if the arbitrator has mi sconducted hinmself in the
proceedi ngs or when the award has been nade after the issue
of an order by the Court superseding the arbitration or
after
494
arbitration proceedings have becone invalid under s.35 of
the Arbitration Act or where an award has been inproperly
procured or is otherwise invalid: s.30 of the Arbitration
Act . An award may be set aside by the Court on the ground
of error on the face of the award, but an award is not
invalid nmerely because by a process of inference and
argunent it nay be denonstrated that the arbitrator has com
mtted sonme nistake in arriving at his conclusion. As
observed in Chenpsey Bhara and Conmpany v. Jivraj Balloo
Spi nni ng and Weavi ng Conpany Ltd.(" at p. 331
“"An error in lawon the face of the award
neans, in their Lordships’ view, that you can
find in the award or a docunent actually
i ncorporated thereto, as for instance a note
appended by the "arbitrator stating t he
reasons for hi s j udgrent , some | ega
proposition which is the basis of the award
and  which you can then say is erroneous. It
does. not nean that if. ~in a narrative a
reference is mde toa contention of one
party, ‘that opens the door to seeing first
what that contention is, and then going to the
contract —on which the parties’ rights depend
to see if that contentionis sound."
The Court in dealing with an applicationto set aside an
award has not to consider whether the view of the arbitrator
on the evidence is justified. The arbitrator’s adjudication
is generally considered binding between the parties, for he
is a tribunal selected by the parties and the power of the
Court to set aside the award is restricted to cases set out
in s. 30. It is not open to the Court to speculate, where
no reasons are given by the arbitrator, as to-what _inpelled
the arbitrator to arrive at his conclusion. On the assunp-
tion that the arbitrator nust have arrived at his concl usion
by a certain process of reasoning, the Court cannot proceed
to determ ne whether the conclusion is right or wong. It
is not open to the Court to attenpt to probe the nenta
process by which the arbitrator has reached his concl usion
where it
(1) L.R 50 1.A 324.
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is not disclosed by the terns of his award. But the
arbitrator has in the present case expressly stated in his
award that in arriving at his valuation, he has included the
depreci ati on and appreciation of the property, outstandings
and dead-stock, and in so doing in our judgnent -the
arbitrator has travelled outside his jurisdiction and the
award is on that account liable to be set aside. The
guestion is not. one of interpretation of paragraph-13 of
the partnership agreenent but of ascertaining the limts of
his jurisdiction. The primary duty of the arbitrator under
the deed of reference in which was incorporated the
partnership agreenent, was to value the net assets of the
firmand to award to the retiring partners a share therein
In making the "valuation of the firm'. his jurisdiction was
restricted in the manner provided by paragraph-13 of the
partnershi p agreemnent.
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It was next urged that the depreciation or appreciation
whi ch  had been entered in the assessnent of the book value
were "other matters connected wth" the "transactions"
mentioned in the deed of reference. But manifestly those
other matters were apart fromthe valuation of the goodw |1,
property, outstandings and the dead-stock

It was then urged that when the arbitrator stated that he
had i ncl uded depreciation and appreciation of certain assets

in the value of the goodwill in the award, he nmerely nmeant
that such depreciation and appreciation was included as was
in the circunmstances perm ssible. But that would be
ignoring the express recital in the award. In fact wunder

the scheme of valuation envisaged by the partnership
agreenment and therefore the deed of reference, there was no
scope for including inthe valuation, appreciation of the
assets. Again to argue, as was sought to be done, that even
though the arbitrator stated that he had included in the
amount ~of Rs. 32 | akhs "the depreciation and appreciation”
of the property, dead-stock and dues, there being no power
to include appreciation, appreciation in the property and
t he
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dead- st ock coul d not have been included anbunts to reaching
a conclusion froman assuned prem se of which the concl usion
was a conponent.

It was also urged that the expression depreciation and
appreci ation had no such neani ng as decrease or increase in
t he mar ket value' of the property, , dead- st ock and
out st andi ngs, and the clause merely neant that in fixing the
val uati on such depreciation or appreciation as had gone into
the assessment of the book value of the different itens was
taken into consideration. But the arbitrator has not said
that he nmerely took into consideration the depreciation and
appreci ati on which went into the book value assigned by the
partners to the assets in the account: he has clearly stated
that he had included the depreciation and appreciation in
those assets in the valuation of the goodw II.

Finally it was urged that the recital about the inclusion of
depreciation or appreciation was a nere surplusage and
shoul d be discarded. But it would be difficult to regard a
statenment made by the arbitrator relating to what he says he
had included in the valuation of the goodwill, as a mere
surpl usage, especially having regard to the orders nade by
him insisting upon the production of docunmentary evidence
and certain books of account from Chintanmanrao. It may be
poi nted out that by cl. 7 of the deed of reference very wi de
powers were conferred upon the arbitrator to call upon the
di sputing parties to produce the accounts etc. which the
arbitrator desired and to produce any other . papers or
docunents which the arbitrator would like to inspect, and to
reply to any enquiry verbal or witten of any sort “or in any
connection and in any formthe arbitrator wanted. The
orders passed by the arbitrator in exercise of these ' powers
tend to indicate that in his view he was conpetent to
ascertain and include in the valuation of the firm the
depreciation and appreciation on the various itens which
were taken into account in arriving at the valuation. By
or der dated Septenber 16, 1958, the arbitrator gave
di rection, anobngst
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others, to Chintamanrao to file a statement of houses etc.
of inmmoveabl e property, valuation of the same as shown in
the books of account, i.e. figures regarding it, and "also
the approximate value statenment as it existed" at the date
of demand according to the estimte of Chintamanrao. In the
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note to the order, it was stated that Chintamanrao had
produced certain papers but they were inconplete, and
therefore he was ordered to bring copies of the inconplete
papers and al so those papers which were not sent by him On
Cct ober 10, 1958, Chintanmanrao produced a statement of the
net profits of the five years preceding the date of
di ssolution-which he called the price of the goodwll-for
Sanvat years 2009 to 2013. The aggregate of the net profits
was Rs. 21,70,650/10/which he called "price of t he
goodwi | | ". He then submitted a  statenent of t he
outstandings of the different shops aggregating to Rs.

9,16, 366/- and the value of the goods purchased, and ot her
property, and submitted that the total value of the goodw ||

of the firmby taking into account the profits of the firm
for the last five years "as per the statenent filed was Rs.

21,70, 650/ 10/ 3 and deducting therefrom 15 % of t he
out standings of the firmconsidered as irrecoverable, the
bal ance was Rs. 20, 33,295/12/9" and that this was the anpunt
from which the shares of the retiring partners were to be
conputed.. On Decenber 2, 1958, an application was filed by
Chi ntamanrao inviting the attention of the arbitrator to the
agreement of reference andto the terns of the deed of
partnershi p, especially paragraphs 7 and 13, and submitting
that the book values of items (2) to (5) in paragraph-4 of
the agreenment of reference were already in the books of
account and could be easily found without any detailed or
el aborate examination of the books of account, it was
unnecessary to enter upon any detailed inspection of the
various entries. On this application an order was passed on
December 5, 1958, by the arbitrator that the inspection of
the books of account do start on Decenber 21, 1958, in his
presence at Sagar in the office of Messrs Virajlal  Mnnila

and Conpany and that Chintamanrao do

1 SCl/64-32
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make arrangenents for giving inspection of all the books of
account . On Decenber 22, 1958, ( another application was

submitted by Chintamanrao stating that it was not ~necessary
to produce certain registers and manufacturi ng accounts and
that the orders in that behal f were beyond the jurisdiction
of the arbitrator and that he was unable to produce the
, docunents demanded. It was submtted by that application
that the kind of inspection clained and granted anmpbunted to
re-opening of the accounts for the last five years which
were closed with the consent and to the know edge of all the
partners and which could not in | aw be re-opened. On  De-
cenber 23, 1958, an application was nmade by Anrat Lal son of
Jivraj (one of the retiring partners) submtting that the
arbitrator had to value the goodwi Il and this had to be done
by ascertaining the value of the profits of the five years,
and for that purpose the arbitrator was entitled to
ascertain yearly profits by scrutinising the account | books
and finding out the yearly net profits. On t hese
applications on Decenber 25, 1958 the arbitrator gave a
direction that Chintamanrao do produce the papers nentioned
initemNo. 2 in the order dated Septenber 16, 1958, nanely,
the gross and net profits of the last five years, and that
he do produce the other papers which were ordered to be
produced by the order dated Septenber 16, 1958. Thereafter
on January 9, 1959, the arbitrator made his award. The
i nsistence of the arbitrator upon production of the gross
and net profits of the last five years indicate that it was
the opinion of the arbitrator that he was entitled to take
into consideration not only the book value of the assets
gi ven in the partnership books of account but t he
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depreci ation and appreciati on of those assets. The specific
use of the expression by the arbitrator that he had incl uded
the depreciation and appreciation of various itens of
property and the procedure followed by him including the
orders therefore clearly establish that the expression used
by hi mwas not a mere surpl usage.
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It is <clear that the arbitrator has included in his
val uati on sone anopunt which he was inconpetent, by virtue of
the limts placed upon his authority by the deed of
reference, to include. This is not a case in which the
arbitrator has committed a nere error of fact or Jlaw in
reaching his conclusion on the disputed question submtted
for his adjudication. It is a case of assunption of
jurisdiction not possessed by him and that renders the
award, to the extent to whichit is beyond the arbitrator’s
jurisdiction, invalid. It is, however, inpossible to sever
from the valuation nmade by the arbitrator the value of the
depreciation -and appreciation included by the arbitrator.
The award nust, therefore, fail in its entirety.

In this viewof the case, we do not think it necessary to
consi der whether the plea raised by the remaining partners
that the award is vitiated on the ground that the arbitrator
accepted fromthe retiring partners documents prepared from
the books of account without giving an opportunity to the
remai ning partners to explain those docunents. It was the
case of Chintamanrao that these docunents were prepared and
handed over to the arbitrator w thout giving any notice to
hi m It was the case of the retiring partners that the
docunents consisted nmerely of extracts of entries in the
books of account, and that in any event -~ Chi ntananrao had
assented to those docunents being included inthe record of
the arbitrator. For the reasons set-out by us in dealing
with the first plea for setting aside the award, and that
pl ea having succeeded, we do not-think it necessary to enter
upon the respective contentions of the parties on the second
ground.

We accordingly hold that the award was properly set aside by
the Courts bel ow.

Counsel for the retiring partners submitted that on the view
taken by us, the award should be remtted to the -arbitrator
under s. 16 of the Arbitration Act, 1940. No such request
was, however, made by themin the Trial Court or in the Hi gh

Court, and we will not be justified in the circunstances  of
the case in
500

acceding to that request. W may observe that we have not
heard counsel on the question whether in the circunstances
of the case and on the conclusion recorded, we have the
power under s. 16 to remt the award to the arbitrator, The
retiring partners have also not asked for an order for
supersession of the arbitrati on agreenment in exercise of the
powers of the Court under s. 19. We have, therefore,
refrained from considering that question al so.

The appeal fails and is dism ssed with costs in one set.

Hl DAYATULLAH, J.-This appeal arises out of an arbitration
award whi ch was set aside by the Additional District Judge,
Sagar on the objection of the respondents. The judgment of
the Additional District Judge was confirnmed on appeal by the
H gh Court and the present appeal has been filed on a
certificate granted by the High Court under Art. 133 (1)(c)
of the Constitution. The arbitration was wthout the
intervention of the Court. Previously it proceeded before
three arbitrators but the authority of two of the
arbitrators was revoked by the Additional District Judge,
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Sagar, at the agreed request of the parties to the
ref erence. It then proceeded before one Chaturbhuj V.
Jasani who gave his award on January 9, 1959.
The arbitration proceedi ngs were necessary because of the
retirement of the appellants froma firm called Virajla
Mannilal & Co. which at that tine consisted of eight
partners in three groups. These groups were the three
appel lants (Jivraj and his two sons) owing -/4/3 share,
respondents Nos. 1-3 (Chintamanrao and his two sons) owning
-/7/6 share and the two remmining respondents, who are
brot hers, owning the bal ance. By agreenent this retirenent
was to take place on April 15, 1958. 1In revoking the award
the Hgh Court, in concurrence with the court below, has
upheld two objections-(a) that the arbitrator exceeded his
jurisdiction and (b) that he was guilty of msconduct in
recei ving some evi dence behind the back of Chintanmanrao.
501
The firm of which the several parties here were partners had
a witten deed of partnership executed on February 16, 1956.
This deed replaced earlier deeds to which reference is not
necessary. The partnership kept-its accounts frombDiwali to
Diwali and every year it drew up a balance sheet and a
profit and [|oss account, copies of which docunents were
given to all the partners. The accounts so stated were
subject to objection but if none was nade, they were
conclusive and binding on the partners. Al this was
provided in the deed of partnership which also provided for
the retirement of partners and its 13th paragraph laid down
special terns as foll ows:
"In case of retirenent of any partner the
valuation - of the Firmwll be rnade on the
following basis for the purpose of  settling
the account of the retiring partner:-
(a) Goodwi Il of the Firm That is, right to
use the trade marks, trade |abels and the nane
of the Firm
I n maki ng the val uation of the above, 'the net
profits of the last five years will 'be /taken
as the value of the Goodwill of the Firm
(b) Qutstandi ngs, Udhari- (Recoveries): That
is, | oans and debts outstanding agai nst
persons ot her than partner wll be calculated
at 85 % of the book value of the Firm
(c) St ock of Raw Materials: That is,
tobacco, bidis, bidi |eaves, labels and other
noveabl e property will be valued at the book
value of these in the books of the  Firm and
all such stocks and noveables,  thus val ued
shall be given to the follow ng partners.
(d) | movabl e Property: Such as
bui | di ngs, godowns, gardens, lands etc. wll
be valued at the purchase price or their book
val ue in the books of the firmas the case may
be, and all these shall be given to the re-
mai ni ng partners.”
502
As a result of an arrangement reached aliunde by which the
busi nesses of these partners, which were in different firm
nanes and various places, were to be divided between the
appel l ants on the one hand and the respondents on the other
the parties desired an arbitration to separate the shares of
the appellants as partners retiring fromthe firm Virajla
Mannilal & Co. A deed of reference was executed by them on
April 16, 1958. After the usual recitals, it provided that
a final account of the partners should be taken with regard
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to eight matters- as far as possible according to and taking

into consideration the terns and conditions of t he

partnership agreenment." The eight matters were:

CGoodwi I | of Trade Mark.

Property.

Credits (Udhari).

Dead Stock

. Stock-in-trade i.e., the raw material or

he fini shed goods invested in the business.

O her matters connected with t hese

ransacti ons.

Profit and Loss Account.

The Recei pt and Paynents account of the
amounts of the partners.

It was further provided that the firmVirajlal Mannilal was

to continue with the respondents after the appellants had

retired therefrom and the appellants were to be. paid an

amount ~to be determined by the arbitrator and in such a

manner ' and on-such conditions as he m ght direct.

NZJoZUukrwhE

The arbitrator having filed the award in Court, t he
respondents filed objections, only two of which noticed
above succeeded and the award was set aside. | shal

therefore proceed straight to those objections of which only
the first was fully argued before us. 1n making his award
the arbitrator gave the appellants a -14/3 share froma |unp
amount of RS. 32 | acs which he described as "goodwill" of

the firm adjusting, in the respective shares of the three
appel lants in that sum all anounts standing to their credit
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or debit, as the case may be, in the account books of the
firm He al so assessed the "goodwi||" for the period from
Di wal i to the date of retirenent -and made suitabl e

additions. H's real decision is contained-in three or four
lines in the award which of course contains other 'matters
and his exact words in Hindihave given rise to some
di fference because they have been translated in two
different ways on the record ‘of the case. The t wo
transl ations are-
(1) The value of the goodwill of the  whole
firm 1 assess at Rs. -32,000,00,-- " (Rupees
thirtytwo lacs). |In this sumproperty, dead
stock and depreciation and —appreciation of
Udhari are al so included;
(2) The value of the goodwill of the whole
firm 1 assess at Rs. 32,000,00/- (Rupees
thirtytwo lacs). In this sumthe depreciation
and appreciation of property, dead stock and
Udhari is also included."
The second translation is probably nore accurate than the
first, but tom mndit is not a matter of nere words but
of what the arbitrator has done. The award is in Hindi and
the two words "appreciation" and "depreciation" ‘are in

Engl i sh. They mght well have been wused to still all
controversy about issues which the parties had raised before
him relating to these matters. The arbitrator mght, in

other words, have used these words | oosely without neaning
anything except to show that he had | ooked into everything
which the parties desired himto see. The dispute is thus
whet her the arbitrator exceeded his jurisdiction by adding
back depreciation amunts to the book value and/or all ow ng
for appreciation of property which was successfully clainmed
by the respondents in the Hi gh Court and the Court below to
be not open to hinP

In this appeal it was contended on behalf of the appellants
that the deed of partnership as well as the order of
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reference left the arbitrator a free hand and even if the
arbitrator wongly interpreted the deed of partnership and
di d add back the depreciation and/or
504
appreciation, no question of jurisdiction could arise.
Reliance is placed upon the observations of the Judicia
Conmittee in the well-known case of Chansey Bhara & Co. .
Jivraj Balloo Spg. & Wg. Co.(1) where it was observed:
"An error in lawon the face of the award
nmeans, in their Lordships’ view, that you can
find in the award or a docunent actually
i ncorporated thereto, as for instance, a note
appended by the arbitrator stating the reasons
for his judgnment, sone |egal proposition which
is the basis of the award and which you can
then say is erroneous. It does not nean that
if in anarrative a reference is made to a
contention of one party that opens the door to
seeing first what that contention is, and then
going to the contract on which the parties’
rights depend to see'if that contention is
sound. Here it is inmpossible to say, from
what is shown on the face of the award, what
m stake the arbitrators made. The only way
that ' the learned judges have arrived at
finding what the mstake was is by saying;
"inasnmuch as the arbitrators awarded so-and-
so, and inasnuch as theletter shows that the
buyer rejected the cotton, the arbitrators can
only have arrived-at that result by totally
m sinterpreting Rule 52", But -~ t hey wer e
entitled to give their own interpretation to
Rule 52 or any other Article, and the award
will stand wunless, on the face of it, they
have tied thenselves .down to sone specia
| egal proposition which then, when exam ned,
appears to be unsound."
M. Desali contends that the arbitrator m ght have
interpreted the partnership deed wongly but that ‘'was a
matter within his jurisdiction and the error, if any, not
being one of law on the face of the award, the Gwvil Court
had no authority or jurisdiction to set aside the award.
The other side contends, as has so far been held in the
case, that the reference, read with the partnership deed,
created an area of
(1) I.L.R 47 Bom 578 at 586.
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jurisdiction which the arbitrator has outstepped. The first
point is therefore to decide what were the limts of the
arbitrator’s action as disclosed by the reference and the
deed of partnership and then to see what the arbitrator has
actually done and not what be may have stated |oosely in his
awar d. This is the only way in which the excess of
jurisdiction can be found If the interpretation of the deed
of partnership lies with the arbitrator, then there is  no
guestion of sitting in appeal over his interpretation, in
vi ew of the passage quoted above from Chanpsey’'s case but if
the parties set limts to action by the arbitrator, then the
arbitrator had to followthe Iimts set for him and the
court can find that he has exceeded his jurisdiction on
proof of such action.
The arbitrator derived his authority fromthe reference and
we nust turn to its terms in the first instance. The
material portion has been quoted and it shows that in view
of the retirement of Jivraj and his sons, parties considered




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 17 of 18

it necessary "to effect the final account of the retiring
partners with regard to the natters nentioned below as.’ far
possi ble according to and taking into consideration the
terns and conditions of the partnership agreenent"” and then
followed the eight items. The words underlined are in the
recitals but they do showthat the parties desired a
division in accordance with the terns of the partnership
agreenent . The words "as far possible" show sone |atitude
in one sense, but the force of those words is to be
di scovered with the aid of the other words "according to and
taking to consideration etc." which lay down that the terns
of the partnership agreement must prevail over persona
opi ni on. The partners appointed the arbitrators to decide
the eight matters and to enable themto give their decision
undertook by cl. 7 of the reference to furnish all accounts,
documents and information which the arbitrators m ght
require of them

Now the deed of partnership which was to prevail as far as
its terns were applicable provided that to settle the fina
account of the retiring partners
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four itens of assets should be valued in a particular way.
These directions were contained incl.’” 13 of the deed

already set out earlier. Thus goodw ||l was equal to five
years’ net profits; debts due to the firmwere to be taken
not at their book value but at 85 % of that val ue; stocks of

raw materials were to be val ued at book val ue; and inmovabl e
properties at purchase price or their book ‘value in the
books of the firmas the case may be. The goodwill took no
account of anything but the net profits. Admittedly, the
net profits of the preceding five years were Rs. 21, 70, 650/

10/ -. This set at rest sub-clause (a) of cl. 13 of the
partnership agreenent. Admittedly also the outstandings
(Udhari) came to Rs. 9,16,366/- at their book value and 15%
thereof came to Rs. 137,354/13/6. The net Udhari therefore
was Rs. 7,79,011/2/6. Differences really arose in the
mat t er of wvaluation of raw materials and i'mrovabl e
properties and in this connection. the appellants ‘asked to
see an account of gross profits for the past five years
which the arbitrator ordered Chintamanrao to produce.

According to the appellants the val ue of properties given by
Chi ntamanrao was the witten down value and the right figure
according to the agreenent was not Rs. 6,24,369/- as ~stated
by Chintamanrao but Rs. 16,57,000/-. |In reply Chintananrao
stated that it was not the practice of the firmto prepare
an account of gross profits but he added that gross profits
could be cal culated fromthe account books by the other side
or by the arbitrator and he offered the services of an
accountant to prepare such an account. The docunents  which
the arbitrator is said to have recei ved behind the back of

Chi ntamanrao (though not sonme of the other respondents) are
the abstracts which showthe gross profits and what was
excluded to reach the net profits. The net profits in these
accounts and the net profits given by Chintamanrao agree.

do not refer to the dispute about the production of the
docunents since that part of the case was not argued before
us, but these accounts prinme facie do show that in working
out net profits for the five years, depreciation of

i movabl e property and goods was taken
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into account. The sane depreciation appears to have been
taken into account in the bal ance sheet while valuing the
assets against the liabilities. |In other words depreciation
of imovabl e properties and goods over the five years for

which the goodwill was to be cal cul ated appeared to have
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been taken tw ce over.

I  would have persuaded nyself to go into this matter nore
deeply but for the fact that such depreciation does not
al t oget her account for the difference between 21 |acs and 32
| acs. The bal ance sheets show a very slender difference
between the assets and liabilities over the five years and
it may be taken that the value of Udhari, raw materials and

i movabl e properties is offset by the liabilities. Not hi ng
remai ns except a very petty sumas profit to be carried over
for addition to the goodwill. The duplicated depreciation

does not in fact account for the increase fromRs. 21 |acs
to Rs. 32 lacs. The conclusion is therefore inescapable
that the arbitrator nmeant what he said when he spoke of
i ncl udi ng appreciati on and depreciation in the valuation of
the properties etc. For this reason he nust be held to have
exceeded his jurisdictionand it is not a question of his
having nerely interpreted the partnership agreenent for
hinsel f-as to which the Cvil Court on authority could have
had no say, unless there was an error of |law on the face of
t he award.

Rel i ance is placed upon the case of Cruickshank and others
v. Suiherland -and others’-" -that if accounts in the past
were not prepared to neet the contingency of retiring
partners, the accounts  nust be recast for this specia
purpose and the arbitrator nust necessarily have freedom to
value property in 'his own way and not" by accepting old
accounts already nmade by the partners. ~The-intention here
was that the arbitrator should prepare the final accounts as
t he partners woul d thensel ves -~ have done under t he
partnershi p agreement; and the arbitrator had to follow cl.
13 of the partnership agreenent which was bi ndi ng on

(1) [21923] 92 L. J. Ch. 136.
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t he partners and therefore on- him The part nership
agreenment did not speak of market value or fair val ue. It

stated that the purchase price or the book value as the case
may be alone could be taken intolaccount. This neant that
the book value where avail abl e and the purchase ‘price in
other cases only were to enter in the calcul ati ons. There
was thus no option to go to fair value or market price at
all.

I do not think that we should supersede the arbitration
agreenment under s.19. No circunstance was nmade out for such

a course. | would have directed a remt to the arbitrator
under s. 16 of the Arbitration Act 1940 but-ny brethren take
a different view of the matter and | | eave the matter there.

The contention of the appellants on the question of juris-
di ction deci ded against themmnust fail and | agree that the
appeal should be dism ssed with costs.

Appeal dism ssed




