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PETI TI ONER
HARBANS KUVARI AND CORS

Vs.

RESPONDENT:
STATE OF UTTAR PRADESH

DATE OF JUDGVENTO6/ 10/ 1978

BENCH

ACT:

U P. Zamindari Abolition and Land Reforms Act, 1950
(Act 1 of 1951) Section 39 (1) (e), interpretation of-
Conput ati on of conpensation

HEADNOTE

on the vesting of the forests belonging to the
appellants in the State of U P. by virtue of Section 4 of
the U P. Zam ndari Abolition and Land Reforms Act, 1950 (Act
1 of 1951), the question arose about the assessment and
paynment of conpensation therefor to  the heirs of the
i nternedi ary. The conpensation officer held that the average
annual incone fromthe said forests which could be taken
into consideration while conputing its conpensation was Rs.
4551/ - as di scl osed by the appellants’ accounts for a period
of 22 years preceding the date of vesting in ternms of clause
(i) of Section 39(1)(e) of the Act and Rs. 450/- was its
annual yield on the date of vesting as per terms of clause
(ii) of Section 39(1)(e) of the Act. The conpensation
officer held that Rs. 5001/- was the annual incone fromthe
aforesaid forest to the intermediaries. The H gh Court in
appeal held that Rs. 2000/- and not Rs. 450/ was the incone
under clause (ii) of Section 39(1)(e) of the Act and
therefore canme to the conclusion that Rs. 3000/- was the
average annual incone on the basis of which gross assets had
to be calculated in conputation of conpensation-in respect
of the said forest.

Di sm ssing the appeals by certificate the Court,
N

HELD: 1. The opening words of Section 39(1)(e) of the
U. P. Zami ndari Abolition Act, 1950 which is couched in very
enphatic terns govern not only clause (1), but also clause
(ii) of the Section. Consequently neither of the two factors
nmentioned in Section 39(1)(e) of the Act can be ignored
whil e conputing the average annual incone. The connotation
of the word 'average’ does not adnmit of any doubt. [ 31A- B]

(ii) On a true construction of Section 39(1)(e) of the
Act, it is clear that the Legislature cast an obligation on
the conpensation officer to work out the conmpensation by
conputing the average annual income giving due weight to
both the factors nmentioned in the aforesaid clauses (i). and
(ii). He cannot adopt either of these sub-clauses. Under sub
clause (ii) the annual yield on the date of vesting is to be
apprai sed by taking into consideration, inter alia, the
nunber and age of the trees, the area under forest and the
produce. [31C, 32E]

Durgi Devi and Os. v. State of UP. [1978] 3 SCR p
595, Ganga Devi v. State of UP., [1972] 3 S.C.C 126;
appli ed.
29
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeals Nos. 171
171A 171D of 1969.

Fromthe Judgnent and decree dated 10-12-1963 of the
Al | ahabad Hi gh Court in First Appeal No. 511/55.

Lal Narain Sinha, P. P. Singh, J. B. Dadachanji, K
John and J. Sinha for the Appellants.

G N Dikshit and M V. CGoswam for the Respondent.

The Judgrment of the Court was delivered by

JASWANT SINGH, J. These five appeals by certificates
under Article 133(1)(c) of the Constitution granted by the
H gh Court of Judicature at Allahabad shall be di sposed of
by this judgment as they raise a comon question relating to
the interpretation of ~ section 39(1) (e) of the UP
Zam ndari “Abolition and Land Reforns Act, 1950 (Act No. 1 of
1951) (hereinafter referred to as "the Act’).

As. ‘the facts giving rise. to these appeals are

identical, it shall suffice to narrate the facts of the case
culmnating in Appeal No. 171 of 1969. The predecessor-in-
interest of the appellants, the late Jodha Ml, owned

several private forestsin the State of U P. including the
one consisting of three conpartments conprising a total area
of 484.57 acres in wvillage Rajiwala “Attick Farm Mha
Sansar in District Dehradun. On the vesting of the said
forest in the State of U P. by virtue of section 4 of the
Act, the question arose about the assessnent and paynent of
conpensation therefor. to the heirs of the internediary. On
service of draft conpensation roll prepared under section 40
of the Act, each one of the appellants, filed separate
objections in regard thereto before the Conpensation
of ficer, Dehradun, who disposed of the  sane by his order
dat ed August 31, 1953 hol di ng that the average annual income
for the said forest which could betaken into consideration
while conputing its conpensation was Rs. 4,551/- as
di scl osed by the appellants’ accounts for a period  of 22
years preceding the date of vesting in terms of clause (i)
of section 39(1)(e) of the Act and Rs. 450/- was its annua
yield on the date of vesting as per terns of clause (ii) of
section 39(1) (e) of the Act. Dividing the sumtotal  of
these two figures by 2, the Conpensation officer held that
Rs. 5,001/- was the annual incone fromthe aforesaid forest
to the internediaries. Aggrieved by the conputation of
conpensation, the respondent preferred an appeal to the High
Court of Judicature at Allahabad under section SO of the
Act. The appellant’s also filed cross appeal s clai mng that
the average annual incone as assessed by the Conpensation
officer was too low. Being of the view that while com

30

puting the average annual income fromthe forest, both the
results arrived at by working both the clauses of section
39(1)(e) of the Act had to be | ooked into and consi dered and
it had to be objectively decided as to what the average
annual income fromthe forest would be, the High Court held
that Rs. 2,000/- and not Rs. 450/- was the inconme under
clause (ii) of section 39(1)(e) of the Act. On the aforesaid
basis, the H gh Court came to the conclusion that Rs. 3,000/
and not Rs. 5,001/- was the average annual inconme on the
basis of which gross assets had to be calculated in
conputation of conpensation in respect of the aforesaid
forest. The H gh Court by its judgnent and decree dated
Decenmber 10, 1963, disposed of the appeal and the cross
appeal in the manner indicated above. Aggrieved by the
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judgrment and decree of the H gh Court, the appellants have
cone up in appeal to this Court. The respondent has al so
filed objections with regard to the itemof Rs. 2,000/-.

M. Lal narayan Sinha appearing on behalf of the
appel l ants has raised a very short point. Assailing the
met hod adopted by the H gh Court in computing the
conpensation, he has urged that the H gh Court has m ssed
the real purport and neaning of the provisions relating to
the conputation of conpensation and that the relevant
portion of section 39 of the Act did not authorise the H gh
Court to calculate the conmpensation by taking a nean of the
aforesaid two figures. He has further wurged that having
wor ked out the average annual incone according to the nethod
indicated in clause (i) of section 39(1)(e) of the Act, the
H gh Court was not required to work out the annual yield of
the forest on the date of wvesting. W regret, we cannot
accede to this contention. Section 39(1) (e) of the Act
provi des as fol lows: -

"39.Gross assets of a mahal.--(1) Gross assets as
respects a mahal shall be the aggregate gross inconme of
the land or estate conprised in the mahal and such
i ncone shall conprise ................

(e)average annual-i ncome fromforests, which shal
be conput ed-

(i), onthe basis of the incone for a period
of twenty to forty agricultural vyears
i medi ately preceding t he dat e of
vesting as the Conpensation officer nmay
consi der reasonabl e, and

(ii) on the appraisenent of the annual yield
of the forest on the date of vesting."

31

It will be noticed that the opening words of the above
guoted section which is couched in very enphatic terms
govern not only clause (i) but also clause (ii ) of section
39 ( 1) (e) of the Act. Consequently neither of the two
factors nentioned in section 39(1)(e) of the Act can be
i gnored while computing the average annual income. Now so
far as the connotation of the word 'average’ is concerned,
it does not admt of any doubt. According to-shorter oxford
English Dictionary, the word ’'average’ nmeans arithnetica
nmean to estimate by dividing the aggregate of a series by
the number of its units’. The sane is the connotation of the
word 'average’ according to the Random House Dictionary of
the English Language where the total receipt has been stated
to nean the total receipt fromsales divided by the nunber
of the units sold.

On a true construction of section 39(1)(e) of the, Act,
it appears to us that the legislature cast an obligation on
the Conpensation officer to work out the conpensation by
conputing the average annual inconme giving due weight to
both the factors nentioned in the aforesaid clauses (i) and
(ii). Accordingly, we are of the viewthat the Hi gh Court
was correct in conputing the average incone by adding up to
two figures i.e. O Rs. 4,551/- and Rs. 2,000/- and arriving
at a nmean on that basis. The position is also not res
integra as in Snt. Durgi Devi & Os. v. State of UP.(I)
this Court held that the average annual incone has to be
arrived at by taking into consideration not only the income
referred to in clause (i) of section 39(1) (e) but also the
estimated annual yield of the forest on the date of vesting.
The foll owi ng observations nade therein are apposite.

"A plain reading of clause (e) of section 39(1)
shows that its sub-clauses (i) and (ii) do not provide
for two alter native nethods of cal cul ati ng the average




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

annual income of the forest. The conjunction 'and at

the end of sub-clause (i) cannot be read as "or". It
conjoins the two sub-clauses, and in effect, read in
the context of "shall"™ in the opening part of clause

(e), mandates the conpensation officer to take both the
factors into consideration in assessing the average
annual income fromthe forest. The reason why the
| egi sl ature has nmade conpliance with the requirenent of
this sub clause (ii), also, obligatory, appears to be
to ensure that the conpensati on assessed has a
reasonabl e nexus and proportion to the actual and
potential value of the forest as on the date of
vesting. If a forest has been repeatedly, wholly and
indiscrimnately exploited within forty years or |ess
i mre-
(1) [1978] 3 S.C'R 595=[1978] 3 S.C.C. 101.

32
diately before the vesting, its actual and potentia
value as a forest on the date of the vesting m ght be
far less than the one calculated on the basis of its
average annual incone of the preceding 20 to 40 years
as the case may be. In~ such a case, average annua
i ncome cal cul ated nerely on the basis of the incone for
a period of 20 to 40 years preceding the vesting, may
cause fortuitous inflation in the assessnment of
conpensation. Conversely, if a forest has been very
little exploited in the preceding forty vyears and is
wel | -preserved ‘and well-developed on the date of
vesting than calculation off its average annual incone
on the basis of  sub-clause (i) alone, w thout taking
into account its potential yield on the date of the
vesting, will rmake the conpensation assessed wholly
illusory, having no relation whatever to the val ue of
the forests as at the date -of vesting. Entry of the
apprai sed annual yield of ~the forest on the date of
vesting, into conputation under clause (e), operates as
a counterpoise agai nst fortuitous inflation or
deflation in the assessnent."

Again in Ganga Devi v. State of Utar Pradesh(1l) it
was pointed out by this Court that in conmputing the average
annual incone under <clause (e) of  section 39(1), the
conpensation officer has to refer to both these sub-cl auses
(i) and (ii). He cannot adopt either of these sub-clauses.
It was also pointed out that wunder sub-clause (ii) -the
annual yield on the date of vesting is to be appraised by
taking into consideration, inter alia the nunber and age of
the trees, the area under forest and the produce.

For the foregoing reasons, we find no nmerit in these
appeal s which are dism ssed with costs.

S R Appeal s di-sni ssed.
(1) [1972] 3 S.C.C. 126.
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