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CASE NO. :
Appeal (crl.) 216 of 2002

PETI TI ONER
PRI TAM NATH & CRS

Vs.

RESPONDENT:
STATE OF PUNJAB

DATE OF JUDGVENT: 01/ 08/ 2002

BENCH:
DORAI SWAMY RAJU], SHI VARAJ V. PATIL

JUDGVENT:

Shivaraj V. Patil J.

In this appeal, by special 1eave, the appellants
have assailed the judgnent of the H gh Court reversing
the order of acquittal made in their favour by the
trial court and convicting them under Section 304-I11 of
the I ndian Penal Code and sentencing themto undergo
rigorous inprisonment for ten years and to pay a fine
of Rs.5,000/- each

The prosecution case, briefly stated, is that PW2
Ram Charan and Vi dya Rani, the deceased, had been
married about 18 years prior to the incident. At about
6/7 P.M on 4th August, 1989, Ram Charan took his
wife to the dera of the appellants situated in village
Sahera for getting her treated fromthe evil spirits,
whi ch had seized her. Kewal Nath, a co-accused, and
Pritam Nath, appellant No. 1, clainmed to be Sadhus in
the said dera and the appellants Nos. 2 and 3, viz.,
Pritam Si ngh and Raghbir Singh, were their chel as, who
were all present there. PW2 Ram Charan told themthat
his wife had been seized by evil spirits and requested
themto help and treat her, whereupon these appel l'ants
and Kewal Nath, the co-accused, tied Vidya Rani . to a
tree and started giving blows with iron rods, trishu
and chintas on various parts of her body. Wtnessing
the sane for sonme time PW2 got alarnmed and tried to
intervene telling themthat the treatment mnight kil
her. The accused, however, assured himthat Vidya Ran
woul d not die. However, she became unconsci ous during
the night. The next day at about 1.00 P.M, PW2 cane
to know that his wife had been died. Then he raised a
roul a, which attracted Bhagwan Singh, Bal bir Singh
Bhol a Ram and Surinder Singh. Then he left for the
police station, Milepur with Bhola Ram and Suri nder
Si ngh and reached there at about 2.00 P.M In the
police station his statement Ex. PD was recorded and
further investigation was taken up. After conpletion
of the investigation challan was filed. They were
tried by the sessions court for the offences under
Section 302 read with Section 34 | PC
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After trial the |earned sessions judge, for the
reasons recorded in the judgnent, held that the
prosecution failed in its efforts to prove the case
agai nst the accused beyond reasonabl e doubt and
consequently acquitted them The State filed appeal in
the H gh Court challenging the order of acquitta
passed by the trial court. The H gh Court found fault
with the order of acquittal and held accused guilty of
the of fence under Section 304 Part-Il read with Section
34 | PC. Hence they were convicted and sentenced as
al ready stated above.

The | earned counsel for the appellants strongly
contended that the High Court was not right in
reversing the order of acquittal adopting an approach
contrary to well-settled position in |aw as expressed
in various pronouncenents of this Court. The order of
acquittal did not call for interference as it was not
based on a m sreadi ng of evidence or otherw se
perverse. = Merely because the Hi gh Court could perhaps
take a different view was not a ground for disturbing
the judgnent of acquittal.  The learned counsel further
poi nted out that there was delay of 18 hours in |odging
the FIR for which there was no proper explanation
al t hough Ram Charan cl ai red to have been an eye witness
to the incident; there were serious contradictions and
omi ssions in the statenments of w tnesses; PW2 was the
only so called eye w tness, whose evidence was
unreliable and unsafe to convict the appellants as
rightly recorded by the trial court giving various
reasons for not relying on his evidence; the H gh Court
lightly brushed aside the reasons given by the trial
court for acquitting the appellants.

I n opposition, the |earned counsel for the State
made subm ssions supporting the inpugned judgment
adopti ng the reasons given in the inmpugned judgnent.

We have carefully considered the subm ssions nade
by the | earned counsel for the parties. The
sustainability of the inpugned judgnent is to be tested
on the basis of crystalised judicial view and
repeat edly pronounced principles as to the scope and
ambit of disturbing or reversing an order of acquitta
recorded by a trial court.

In this case, mainly the conviction of the
appel | ants was sought on the basis of sole testinony of
PW 2 Ram Charan, the husband of the deceased. The
| ear ned sessions Judge was aware that there was no
| egal bar for convicting an accused on the solitary
testinony of an eye w tness provided the same was
uni npeachabl e and suffered fromno infirmties and was
corroborated by independent circunstances in the shape
of medi cal evidence and other evidence. Judging by
that standard after the scrutiny of statement of PW?2
the trial court held that his evidence was not reliable
to act upon for the reasons recorded in its judgment,
whi ch read: -

"The witness states that the accused
were lifting the weapons wi el ded by
them nanely iron, trishul and chinta
whi ch have been heated up in the Dhoon
but this part of the statenent is an

i nprovenent upon the statenent nade by
this witness under Section 61 of the
Code of Civil Procedure which does not
i ndi cate that the weapons were being
lifted fromthe Dhooni before giving
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injuries to the deceased. Wile

i mprovenent on a non vital issue may be
over | ooked but when a prosecution

wi t ness nakes an i nprovenent on an
aspect to which is material for the
case, the courts are reluctant to rely
upon such an inprovenent and nornally
reject the sane. In the case in hand,
the inproved version was put forth to
corroborate the medical evidence

avail abl e in the postnmortemreport which
i ndi cated presence of a |large number of
burn wounds. As the inprovenent is on a
very material aspect of the case, | am
afraid that the same woul d have to be
rul ed out of consideration.  “Another
portion of testinmony of Ram Charan which
does not stand closer scrutiny is the
assertion regardi ng Vi dya Rani being
tied upwith a rope to a sheeshamtree.
In the postnortemreport, there are no
mar ks on the dead body indicating that
the deceased had been-tied up and so
this part of the story too has to be

rul ed out of consideration. Looked at
from anot her angle too, the part of the
testinony of Ram Charan which asserts
that the injuries were caused to Vidya
Rani wi th hot weapons is rendered
unrel i abl e because although there are
burn injuries present on the dead body
yet the clothes of the deceased do not
have any corresponding burns and in this
state of affairs the court cannot but

i nfer that Ram Charan was ei ther not
present when injuries were caused to the
wife or that he is wthhol ding the
details thereof which too would not help
in any way to enhance the reliability of
the testinmny of this wtness.

Havi ng come to the concl usion that
the statement of Ram Charan regarding
the manner in which the injuries were
caused to Vidya Rani is unreliable,
may turn to another aspect of the case
in which the conduct of the wi tness at
the time when his wife being caused
injuries has to be gone into. Ram
Charan asserts that after taking Vidya
Rani to the Dera of Kewal Nath for
treatnment of evil spirits she tied with
sheesham tree and beaten up with hot
chima, trishul and iron rod. He also
asserted that when the accused started
causing injuries to the deceased he
call ed upon themto desist fromdoing so
as though may endanger the life of Vidya
Rani. He al so asserted that he was
unable to interfere because of a threat
whi ch has been held out by the accused
to him This conduct of the husband to
say the | east appears to be highly
unnatural for once he apprehended danger
to the life of his wife he would have
rai sed a hue and cry and either
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i ntervened to prevent the causing of
further injuries to her or at |east
woul d have gone to the nei ghbouring
village and sought assistance for
rescuing the lady. Ram Charan did not
respond in this manner and this part of
hi s conduct when scrutinized in the
light of the fact that his statenent
regardi ng the actual incident has

al ready been held by me to be unreliable
renders this part of his testinmony also
untrustworthy. We thus have a case in
which the testinmony of the solitary eye
wi t ness does not cone up to the nark and
is replete with infirmties which cannot
be overl ooked. Taken in its entirety it
has to be held that Ram Charan is not a
wi t ness of truth and his statenent
regardi ng the circunstances in which his
wife is alleged to have net her end.is
totally unreliable."

Referring to the recoveries, which were stated to
have been nade at the instance of Kewal Nath, the co-
accused, who is not ‘before this Court in this appeal
the | earned sessions Judge observed that the recovery
of iron rod, chinta and trishul by thensel ves woul d not
in any way help the court to fasten crinminal liability
on the accused. It nmay be added that weapons were not
even recovered fromthese appellants.

The High Court in the inmpugned judgnent has opi ned
that the findings recorded by the trial court were
pal pably erroneous and coul d not have been given on the
evi dence that has been | ed by the prosecution, that too
wi t hout re-appreciating and objectively evaluating or
scrutini zing the evidence of witnesses. The High Court
states, "It is true that in the FIR Ram Charan did not
nmention that the weapons wi el ded by the accused had
first been heated before Vidya Rani had been beaten but
the basic fact remmins that he had clearly stated that
she had been given a severe beating w th the weapons:
The omi ssion to state that the weapons had been heat ed,
to our mind, is of little consequence in the light of
the fact that Ram Charan coul d not possibly have
anticipated that what he believed to be a sinple
treatnent for his wife’'s problemwould end in her
tragic death. It is also true that the FIR had been
| odged after a delay of 18 hours but in the background
of the case, this fact by itself pales into
i nsignificance."

A perusal of the judgnent of the High Court shows
that there is no reference to the statenments of the
wi tnesses at |east on material aspects of the
prosecution case. The judgment contains narration as
to prosecution story, argunents of the | earned counse
and reproduction of injuries found on the deceased
running into four pages, the reasons and discussion is
only found in one paragraph and portion fromthe said
paragraph is already extracted above. 1In the
penul ti mate paragraph the H gh Court only states that
the case of nmurder was not spelt out as there was no
intention on the part of the accused to cause death but
they could be safely attributed with the know edge that
death coul d be caused in such a situation and as such
convicted them for offence puni shabl e under Section
304-11, IPC




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

In our view the approach of the Hi gh Court and
consi deration of the case that too for reversal of the
order of acquittal has been unsatisfactory and if we
may say so it has been casual. The Hi gh Court did not
consi der the case before it, as it ought to have been
by a court of first appeal on facts. The H gh Court
did not dislodge the reasons given by trial court for
acquittal. Further the evidence was neither discussed
nor scrutinized nor anal ysed to show how the tria
court was wong in appreciating the evidence,
considering the probabilities of the case and recording
findi ngs.

There was delay of 18 hours in lodging the FIR no
ligature marks were found on the body of the deceased
as agai nst the prosecution story that the deceased was
tied to a tree with rope and that was the position
through out the night; no burn marks were found on the
cl ot hes of the deceased as is evident fromthe
statenent ‘of PW8, the Investigating Oficer, though
there were several burn injuries on the body of the
deceased as per the prosecution; the body was not
identified by PW2 Ram Charan, the husband of the
deceased at the place of the occurrence or at inquest
rai sing serious doubts about his presence itself. PWI1,
the doctor, in his/evidence has stated that when he
gave opi nion on 6.8.1989, the weapons stated to have
been seized were not shown to himby the police; the
weapons when produced were not sealed; on themthe nane
of the accused, case nunmber and name of the deceased
were not nentioned. PW2, the sole eye witness, in his
evi dence has stated that when police went to the spot
with himall these weapons were |ying at the spot and
were taken into possession. PWS8, the Investigating
O ficer, has deposed that the weapons were recovered on
12.8.1989 at the instance of co-accused Kewal Nath, who
is not before us in this appeal. The rope with which
the deceased was alleged to have heen tied to the tree
was al so not recovered. These infirmties gave rise to
serious doubts as to the prosecution case and
i nvol vement of the appellants in the comm ssion of the
of fence. Wen the material contradictions and
om ssions and i nprovenments in the evidence of PW2 were
found and there was no corroboration to his evidence by
ot her independent witnesses, it was fatal to the
prosecution case. The trial court was right-in not
relying on his evidence.

No interference by the H gh Court in such an
appeal was called for or warranted when the reasons
given by the trial court for recording acquittal are
good and sturdy. The trial court had the advantage and
benefit of observing during the trial the denur and
conduct of the witnesses fromits comencenent to
conpletion and with that background on proper and
obj ective appreciation of the evidence as a whol e
recorded a finding of acquittal supported by reasons.
The Hi gh Court could not upset an order of acquittal as
if it was another trial court to record conviction
forgetting that it was sitting in first appeal against
an order of acquittal. The H gh Court failed to keep
inits mnd the well-settled principles in the matter
of reversing an order of acquittal.

Assumi ng one ot her view was possible to be taken
by the Hi gh Court, that was not enough in the |ight of
wel | -settled position in law. In this case, having
regard to the discussion made and reasons given by the
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trial court, extracted above, it cannot be said that
the appreciation of evidence was perverse or arbitrary
or findings recorded were based on no evi dence or
mat eri al evi dence was not considered. The High Court,
in our view, conmitted a grave error in convicting and
sentenci ng the accused, reversing the order of
acquittal nmerely because it could take a different
view. |In a case like this it is the duty of this Court
to interfere with the inpugned judgnment and order so as
to do substantial justice.

In the result for the reasons stated above the
i mpugned judgnent of the High Court is set aside, that
of the trial court is restored and the appellants be
set at liberty forthwith, if they are not required in
any other case. The appeal is ordered accordingly.




