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ACT:

"Labour only contracting" or "Inside contracting systent
adopted by the Southern, South Central and  South Eastern
Railways in respect of catering cleaners while the other
units of the Indian Railway have abolished it--Wether a
wit of mandamus lie in a petition under Article 32 of the
Constitution conpelling the primary enpl oyees to abolish the
practice in the light of the provisions of s. 10 of the
Contract Labour (Abolition and Regulation) Act, 1970--The
Contract Labour (Abolition and Regul ation) Central Rules,
1971, section 25(ii)(iv) and 25(ii)(v)(a) and (b).

HEADNOTE

More than a quarter of a century ago, in-the Standard
Vacuum Refini ng Conpany v. Its Wrkmen; [1960] 3 SCR 466 the
Supreme Court affirmed the direction of the Industria
Tribunal for the abolition of the contract system of labour
As a result thereof, the Contract Labour (Abolition -and
Regul ation) Act cane to be passed, "to regulate the enploy-
ment of contract |abour in certain establishments and to
provide for its abolition in certain circumstances and for
matters connected therewith". The Central Government, in
exercise of its powers conferred by section 35 of the / Act,
has nade the Contract Labour (Abolition and Regulation)
Central Rules, 1971 Section 10 of the Act enmpowers the
appropriate Government to prohibit by notification in the
Oficial Gazette, enployment of contract |abour in any
process, Operation or other work in any establishment  sub-
ject to the fulfilnent of the conditions in sub-section (2)
thereof and after consulting the Central Board or the State
Board as the case may be. Rule 25 prescribes the forns,
terms and condition of licence including the payment of
m ni mum wages under the M ni mum Wages Act, 1948 holi day,
hours of work etc. etc.

The Wit Petitioners, alleged that in spite of the
Report of the Parlianentary Committee of Petitions under the
Chai rmanship of Shri K P. Tiwari dated 30.4. 1984 and their
representations the Southern Railway persisted in enploying
contract |abour for cleaning its catering establishnents and
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pantry cars by paying a pittance averaging Rs.2.00 to
Rs.2.50 per day. Most of the other Railways had abolished
t he

165

system of enpl oying | abour through a contractor. Therefore,
they sought relief for the abolition of the Contract Labour
system by the issuance of a wit of mandarmus under Article
32 of the Constitution and for a direction to treat them as
regul ar enpl oyees.

I ssuing an appropriate wit in the nature of a direc-
tion, the Court,

HELD: 1.1 It is clear that, on the facts presented and
on the report of the Parliamentary Conmittee of Petitions,
the work of cleaning catering establishnments and pantry cars
is necessary and incidental to the industry or business of
the Southern Railway and so requirenent (a) of S.10(2) is
satisfied, that it is of a perennial nature and so require-
ment (b) is satisfied, that the work is done through regul ar
worknmen i'n nost Railways in the country and so requirenent
(c) is satisfied and that the work requires the enploynent
of sufficient nunber of whole tine worknmen and so require-
ment (d) is also satisfied. Thus all the relevant factors
mentioned in s. 10(2) of the Contract Labour (Abolition and
Regul ation) Act are satisfactorily accounted for. In addi-
tion there is the/factor of profitability of the catering
establishnents. [177F-H, 178A]

Despite this, the Supreme Court will not issue of wit
of mandanus to the Railway unless and until the Governnent
of India fails or refuses to exercise the power vested in it
under section 10 of the Act. Under section 10 Parlianent has
vested in the appropriate Governnent the power to  prohibit
the enploynent of Contract Labour in any process operation
or other work in any establishnent. The appropriate CGovern-
ment is required to consult the Central Board or the | State
Board as the case may be before arriving at its decision.
The deci sion, of course, will be subject to judicial review
In the circunstances the appropriate order to nake' in the
present case is to direct the Central Governnent  to take
appropriate action wunder s. 10 of the Contract ~Labour
(Abolition and Regul ation) Act in the natter of prohibiting
the enploynent of contract |abour in the work of  cleaning
catering establishments and pantry cars in the Southern
Railway within a period of six nonths. [178B-D]

(The Court further directed that (i) wi thout waiting for
the decision of the Central Government the adninistration of
the Southern Railway will be free, of its own notion to
abolish the Contract |abour systemand to regularise the
services of those enployed in the work of cleaning catering
establ i shnents and pantry cars in the Southern
166
Railway. |In any case, the adnministration of the" Southern
Railway wll refrain, until the decision of the 'Centra
Government under s. 10, from enploying Contract |abour; (ii)
The work of cleaning catering establishnments and pantry cars
will be done departnentally by enpl oying those worknen who
were previously enployed by the Contractor on the sanme wages
and conditions of work as are applicable to those engaged in
simlar work by the Western Railway. If there is any dispute
whet her an individual workman was or was not enpl oyed by the
Contractor such dispute shall be decided by the Deputy
Labour Conmi ssioner, Madras; (iii) Any further directions
may be sought, if necessary fromthe Madras H gh Court; (iv)
If the Central Governnent does not finally decide the ques-
tion wthin six months the Southern Railway adninistration
will within three nonths thereafter absorb the workmen into
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their service and regularise their services. [178D (

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition No. 19 of 1986 etc.
(Under Article 32 of the Constitution of India).

R Venkat aramani, K B. Rohtagi. C V. Subba Rao and Mss
Sushma Rel an for the appearing parties.
The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, J. The petitioners describe thenselves
as 'catering cleaners of Southern Railways represented by V.
China Thanmbi and M Mhan of the Vegetarian Refreshnent
Room Central Station, Madras'. The petitionis clained to
be filed in a representative capacity on behalf of about
three hundred and -odd catering cleaners working in the
catering establishments in various railway junctions of the
Southern Railway and in the pantry cars of |ong distance
trains' running under the control of the Southern Railway.
Since a long tine they have been agitating for the abolition
of the Contract system under which they are enployed to do
cl eaning work in the catering establishments and the pantry
cars and for their absorption as regul ar enployees of the
principal enployer, nanely, the Southern Railway. They
conplain that they 'are not even paid mninmumwages. They are
paid a pittance averaging fromRs..2.00to Rs.2.50 per day.
Al though the contract system has been abolished in alnost
all the other Railways, the Southern Railway  persists in
enpl oying contract |abour for cleaning its catering estab-
lishments and pantry cars. As the several ~representations
nmade by themto the authorities concerned proved fruitless
they have been forced to seek the intervention of this Court
167
under Art. 32 of the Constitution to direct the respondents
to exercise their powers under Section 10(1) of the Contract
Labour (Regul ation and Abolition) Act, 1970 and to / abolish
the contract systemin respect of catering cleaners in the
Southern Railway and further to direct the respondents to
regul ari se the services of the existing catering cleaners
enpl oyed in the catering establishments at various junctions
and in the pantry cars of long distance trains and to absorb
them as enployees of the catering establishments of the
Southern Railway. They al so seek a direction to extend to
them the service benefits presently available to other
categories of enployees in the catering establishnents of

t he Railways.
We issued notice to the respondents on January 21, 1986.
After some considerable tinme the wit petition was |isted

before wus on August 5, 1986. W were infornmed at that /tine
that in alnmost all the railways except the Southern Railway,
the contract |abour system had been abolished in regard to
catering cleaners. W wondered why the Southern Railway
could not also fall in line and directed the Southern ‘Rail-
way Administration to consider whether the contract Iabour
system could not be abolished in the Southern Railway also
and whet her the services of the catering cleaners could not
be suitably regul ari sed. The | earned counsel for the worknen
conpl ai ned before us that the worknen were not even being
paid the m nimum wages. As the Railway Administration was
the principal enployer, we directed the Railway Admnistra-
tion to take immediate steps to see that the mninum wages
were paid to the catering cleaners. As the interimorder of
the Court regarding paynment of wages was not conplied with,
the petition was adjourned fromtime to tinme. On April 19,
1986 we al so nade a further order that the Southern Railway
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Adm ni stration should not take any further action pursuant
to the tenders invited by themfor contract |abour. On
Decenmber 4, 1986 the Additional Solicitor General who ap-
peared on behal f of the Railway Administration undertook to
deposit the arrears due from August upto date wth the
Deputy Labour Conm ssioner, Madras. W also directed the
| earned counsel for the enployees to file a Ilist of the
enpl oyees entitled to be paid wages. W directed that the
amount should be paid after verification by the Deputy Chief
Superi ntendent, Southern Railway. W were told that there is
some di spute about the names of the enpl oyees. W now direct
that the Deputy Labour Comm ssioner, Madras wll enquire
into the question as to who were working as catering clean-
ers in the Madras Central Station, and also to determi ne the
wages due to them from August, 1986 upto date giving credit
to any anmount that may have been paid to them On such
det erm nati on, the Rail way

168

Adm nistration shall deposit the amount with the Deputy
Labour ' Conmi ssioner who shall pay over the sane to the
enpl oyees. . The determination by the Deputy Labour Comm s-
sioner is directed to be conpleted before February 28, 1987
and the deposit by the Administration is directed to be made
before March 15, 1987. This part of the order covers only
the catering cleaners enployed in the Central Station

Madr as.

In answer to the wit petition the Railway Adninistra-
tion has adopted a sonewhat unhel pful “attitude. According to
the Administration it has not been found to be possible to
abol i sh the contract |abour system because the nature of the
cleaning work in the catering units of the Southern Railway
was fluctuating and intermttant. The contract | abour system
is followed not only in the Southern Railway but also in the
South Central Railway and the South Eastern Railway.. They
claim that any departnental units not working profitably
could be handed over to a private |licensee and this was the
alternative that was adopted by the Southern Railway in the
case of catering cleaners. Experience showed that it was
difficult to extract work fromcatering cleaners if they
were engaged on a regular basis by the railway and it was
not possible to supervise their work effectively. ~ According
to them all pros and cons were exam ned before entrusting
the cleaning work to private contractors. The Southern
Railway had a noral responsibility to the public to ensure
satisfactory service and that was the reason why the work
was entrusted to a private agency which was considered the
nost suitabl e nmethod of doing the work.

W notice that the Railway Adm nistration has not chosen
to support its statenents by any facts and figures but/ has
contended itsel f by naking vague and general statenments. No
attenpt has been made to explain why what has been done in
nost of the other railways cannot be and should not be done
in the Southern Railway too. It is not explained why ' clean-
ing work is considered to be intermtted and what difficulty
exists in supervising the work. The Railway Adm nistration
wants to suggest that the units are working at a loss with-
out expressly saying so. The suggestion is inplicit in the
statement that departmental units not working profitably
could always be handed over to private |icensees. W are
afraid that everything that has been said by the Adm nistra-
tion of the Southern Railway agai nst abolishing the contract
| abour system and regul arising the services of the catering
cl eaners has been contradicted by the Parliamentary Commit-
tee of Petitions under the Chairmanship of Shri K P. Tewar
who went into the question in sone depth. The Conmittee was
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submitting its report
169
on the conplaint of Shri Samar Mikherji, a nenber of Parlia-
ment regardi ng the grievances of the railway catering work-
ers working under contractors in the Southern Railway. The
Conmittee first dealt with the grievances of the Bearers and
Servers. In paragraph 2.19 of their report the Commttee
noticed that the railway catering departnent was earning a
profit of about Rs.50 |akhs per annum |In paragraph 2.21 the
Committee dealt with the grievances of the catering clean-
ers. W think that it will be useful to extract here the
whol e of paragraph 2.21 of the report. It is as foll ows:
" It has been submitted in the representa-
tion that ~as the job of the cleaners is of
per manent - nature, these cleaners should be
absorbed by the Railways on regular basis.
During their study visit, it was pointed out
by the petitioners to the Committee that
cl eaners were not paid m ni mum wages st at uto-
rily fixed by State Governnents by the con-
tractors and there was no machi nery set up by

the Southern Railway to ensure that all | abour
| aws regardi ng m ni mum wages, overtine allow
ances, paynent of conpensation etc. wer e

i npl enented in their case. In this connection
the Mmnmistry of Railways (Railway Board) in
their witten note have stated that the work
of cleaning is entrusted to contractors as per
the recomrendations of H gh Power Conmttee
(Al agesan Commi ttee) appointed by the Mnistry
of Railway in the year 1955 so that the estab-
i shment cost could be kept down. If this work
is entrusted to the regular railway enployees
the establishment cost would go up and this
woul d prove to be an uneconomni cal proposition.
The Mnistry have further stated that the
cleaning contractors at Madras and Bangal ore
Cty have engaged 61 and 22 cl eaners respec-
tively who are paid fair living wage of
Rs.5.25 per head at Madras Central  Rail way
Station and at Rs.8.06 per cleaner per day  at
Bangalore City Railway Station as fixed by the
State CGovernment of Tami| Nadu and Karnat aka
These paynents are witnessed by the Railway’'s
representative.

The Committee, however, are of the
opinion that the job of cleaning in Railway
Catering Units is of a permanent nature.
Further if the work which is at present ~ being
done by a very snmall nunber of cleaners em
pl oyed through the contractors by the Southern
Railway is entrusted to the regular enployees
the establishnent cost would increase
170
only marginally and it will not in any way
affect the profits being earned by the Cater-
i ng Departnent. The Comm ttee reconmended t hat
the Governnent should review the present
practice of enploynent of cleaners through
contractors and consider their enpl oynent
directly by the Railways. This would end the
expl oitation of cleaners which has also been
all eged in the representation.

New Del hi K. P. Tewari
Dated the 30th April, 1984 Chai r man
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Vai saka 10, 1906 (Saka) Conmittee of Petitions."

The Report, we see, states that the railway catering
department was earning a profit, that the work of the cater-
ing cleaners was of a perennial nature, that the cost of
entrusting the work to regul ar enpl oyees woul d increase the
establ i shnent cost only marginally and that the laws relat-
ing to mninmwages, over tine allowance etc. and other
| abour |aws were not being observed in regard to catering
cl eaners. The reconmendation of the Conmittee was that in
order to prevent the exploitation of cleaners, it was neces-
sary that the Government should review the existing practice
of employing themthrough contractors and consider their
direct enploynent by the Railway Adm nistration. Strength-
ened by the report of the Cormittee, the catering cleaners
submitted several nenoranda to the authorities concerned but
to no avail.

The practice of enploying labour through contractors for
doing mork inside the prem ses of the primary enployer,
known 'to researchers of the International Labour Organisa-
tion and other such organi sations as 'Labour only contract-
ing’ or “inside contracting’ system has been ternmed as an
arobai c systemand a relic of the early phase of capitali st
production, which is now show ng signs of revival in the
nore recent period. O late there has been a noticeable
tendency on the /part of big conpanies including public
sector conpanies to get the work done through contractors
rather than through their own departnents. As pointed out by
a group of researchers in the Econom c and Political Wekly,
Revi ew of WManagenent, dated Novenber 29, 1986, it is a
matter of surprise that enmployment of contract |abour is
steadily on the increase in many organi sed sectors including
the public sector, which one expects to function as a nodel
enpl oyer. More than a quarter of a century ago in the Stand-
ard Vacuum Refining Conpany of India Ltd. v. Its Wrknen,
[1960] 3 S.C.R 466 this Court had
171
occasion to refer to sone of the pernicious features of the
contract |abour system It is an inportant decision, unfor-
tunately not very nuch noticed in later cases. ~The /inpor-
tance of the case lies in the fact that it was held to be
conpetent for an Industrial Tribunal functioning under the
Industrial Disputes Act to abolish the —contract |abour
system in an industrial undertaking which happened to be a
private enterprise in that case. The facts are interesting.
A dispute was raised by the workmen of the conpany with
respect to contract |abour, enployed by the conpany (the
Standard Vacuum Refining Conpany of India Limted) for
cl eaning maintenance of the refinery (plant and prem ses),
bel onging to the conpany. The systemwas that the work was
entrusted to a contractor who engaged the |abour. The /regu-
lar workmen of the Conpany nade a demand for abolition of
the contract system and for absorbing the worknen enpl oyed
through the contractors into the regular service of the
conpany. The conpl aint of the workmen was that the contract
| abour had no security of service though they were doing the
work of the conpany and that they were being paid nuch |ess
than the wages paid by the conpany to its unskilled regular
wor kmen. They were also not entitled to other benefits and
amenities such as provident fund, gratuity, bonus, privilege
| eave, nedical facilities and subsidised food and housing to
which the regular worknen of the conpany were entitled.
Their case was that though the work was of a pernmanent
nature, the contract system had been introduced to deny them
the rights and benefits which the conpany gave to its regu-
lar enpl oyees. On behal f of the conpany, it was contended
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that the reference under Section 10 of the Industrial Dis-
putes Act was inconpetent as there was no dispute between
the Conpany and its worknmen, that, it was a natter for the
Conpany to decide what was the best method of carrying out
its business, whether by enploying a Contractor or otherw se
and that the Industrial Tribunal could not interfere wth
that function of the managenent. The di spute regardi ng wages
and conditions of service was really one to be settled
bet ween the Contractor and his enpl oyees and had nothing to
do with the Conpany. The Tribunal by its award gave a direc-
tion to the conmpany to discontinue the practice of getting
the work done through contractors and to have it done
t hrough wor knen engaged by itself. The conpany was directed
to engage regul ar workmen for this work and to give prefer-
ence to the worknmen enployed by the contractor. There was an
appeal to the Suprene Court by special |eave under Article
136 of the Constitution. The Suprene Court held that the
Tribunal ~was justified in giving the direction for the
abolition of “the contract system observing that it was
rel evant to bear in mnd that industrial adjudication gener-
ally did not encourage the enpl oynent of contract |abour in
172
nodern tines. Quoting fromthe report of the Royal Comm s-
sion on Labour, it was said that whatever nerit there was in
the systemin primtive tines, it was now desirable for the
managenent to di scharge conpletely the conplex responsibili-
ty laid upon it. The Court also referred to sinilar opinions
expressed by several Labour Enquiry Conmittees appointed in
different States. Proceeding to consider the nerit of the
contract |abour systemin the case before them Wanchoo J.
speaking for the Court observed:
"The <contract in this case related to four
matters. But the reference is confined to one
only, viz., cleaning maintenance work at the
refinery including prem ses and plant and we
shall deal with that only. So far as this work
is concerned, it is(incidental to the manufac-
turing process and is necessary for it and of
a perennial nature which nust be done every
day. Such work is generally done by worknmen in
the regular enmploy of the enployer and there
should be no difficulty in —having regular
workmen for this kind of work. The matter
would be different if the work was of inter-
mttent or tenporary nature or was so little
that it would not be possible to employ full-
time workmen for the purpose. Under the cir-
cunstances the order of the tribunal appears
to be just and there are no good reasons’ for
interfering with it."
The Court held that the contract in the case was a bona fide
contract but that it did not affect the issue. The award of
the Tribunal was uphel d.

The Supreme Court having pronounced on the ’primtive’
and baneful nature of the systemof contract |abour, there
was a cry raised against the systemby the Planning Conm s-
sion and various other commttees appointed by the Govern-
ment. The Indian Labour Conference discussed the award of
the Tribunal in 1959 and following its reconmendation but
after considerable delay, the Contract Labour (Abolition and
Regul ation) Act was passed in The Statenent of (Cbjects and
Reasons was as foll ows:

"The system of enploynent of contract |abour
lends itself to various abuses. The question
of its abolition has been under the considera-
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tion of Governnent for along tine. In the
second Five Year Plan, the Planni ng Conmi ssion
nmade certain reconmendations, nanely, under-
taki ng of studies

173

to ascertain the extent of the problem of
contract |abour, ©progressive abolition of
system and i nprovenent of service, conditions
of contract |abour where the abolition was not
possi bl e. The matter was discussed at various
nmeetings of Tripartite Committee at which the
State Government were also represented and
general consensus of opinion was that the
system should be abolished wherever possible
or practicable and that in cases where this
system-coul d-not. be abolished altogether, the
wor king conditions of contract |abour should
be regulated so as to ensure paynment of wages
and provi sion of essential anenities.

The  proposed Bill ains at abolition of con-
tract | abourin respect of such categories as
may be notified by appropriate Government in
the light of certain criteria that have been
laid ‘down,” and at regulating the service
condi'tions of contract |abour where abolition
is not possible. The Bill provides for the
setting up of Advisory Boards of a tripartite
character, representing various interests, to
advi se Central and State Governnents in adm n-
istering the legislation and registration of
establishments —and contractors. — Under t he

Schene of the Bill, the provision and  nainte-
nance of certain basic welfare anmenities for
contract |abour, Ilike drinking water and

first-aid facilities, and in certain cases
rest-roons and canteens, have been nmade obli -
gatory. Provisions( have also been 'made to
guard against details in the matter  of wage
paynent."
The long title of the Act describes it as "an Act to regu-
late the enploynment of contract |abour-in certain-establish-
ments and to provide for its abolition in —certain circum
stances and for matters connected therewith". Sec. 1(4)
nakes the Act applicable to all establishments in which 20
or nore worknen are enpl oyed or were enpl oyed on-any day of
the preceding 12 nonths as contract |abour —and to every
contractor who enploys or who enployed on any day of the
precedi ng 12 nonths 20 or nore worknmen. Sec. 1(5) mmkes the
Act inapplicable to establishnents in which work only of an
intermittent or casual nature is performed and further
provides that the question whether work perforned in an
establishment is of an intermittent or casual nature, if
rai sed, shall be decided by the appropriate Govt. in consul -
tation with the Central Board or State Board as the case my
be and that such decision final

174
Sec. 2(b), (c), (e) and (g) define "Contract Labour",
"Contractor", "Establishnent" and "Principal Enployer" in

the following terms: -

"(b) a workman shall be deened to be
enpl oyed as "contract |abour" in or in connec-
tion with the work of an establishment when he
is hired in or in connection with such work by
or through a contractor, with or without the
know edge of the principal enployer;"
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"(c) "contractor", in relation to an estab-
lishment, neans a person who undertakes to
produce a given result for the establishnent,
other than a mere supply of goods or articles
of manufacture to such establishment, through
contract |abour or who supplies contract
| abour for any work of the establishnment and
i ncl udes a sub-contractor;"

"(e) "establishnent" neans--

(i) any office or departnment of the
CGovernment or a local authority, or

(ii) any place where any industry,
trade, business, manufacture or occupation is
carried on;"

"(g) "principal enployer" nmeans--

(i)~ in_ relation to any office or
department~ of the Governnent or a |ocal au-
thority, the head of that office or departnent
or such other officer as the Governnent or the
local authority, as the case my be, my
specify in this behalf,

(ii) in a factory, the owner or
occupi er of the factory and where a person has
been nanmed as the nanager of the factory under
the Factories Act, 1948, the person so naned,

(iii) in a mne, the owner or agent
of the nmine and where a person-has been naned
as the rmanager of the mine, the person so
naned,

(iv) in any other establishnent, any
person responsible for the supervision and
control of the establishnent.

175

Expl anation:- For the purpose of
sub-clause (iii) of this clause, the  expres-
sions "mne", "owners" and "agent" shall @ have

t he neani ngs respectively assigned to/'them in
clause (j), clause (1) and clause (c) of sub-
section (1) of section 2 of the Mnes Act,
1952."

Section 3 and 4 provide for the —constitution of the
Central and State advisory Boards. Sec. 7 provides for the
regi stration of establishnments. Sec. 8 provides for revoca-
tion of registration in certain cases and Sec. 9 prescribes
the effect of non-registration. Sec. 10 provides for the
prohi bition of enploynent of contract |abour in  certain
processes, operations or other work in establishments by the
appropriate Government after consulation with the Central or
State Board as the case may be. Sec. 10 is as foll ows:

"10. (1) Notwi thstanding anything contained in
this Act, the appropriate GCovernnment nay,
after consulation with the Central Board or
as the case may be, a State Board, prohibit,
by notification in the Oficial Gazette,
enpl oyment of contract Labour in any process,
operation or other work in any establishment.
(2) Before issuing any notification
under sub-sec. (1) in relation to an establish-
ment, the appropriate Government shall have
regard to the conditions of work and benefits
provided for the contract |labour in that
establishment and other relevant factors, such
as- -
(a) whether the process, operation or other
work is incidental to, or necessary for the
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i ndustry, trade, business, manufacture or
occupation that is carried onin the estab-
l'i shnent;
(b) whether it is of perennial nature, that is
to say, it is of sufficient duration having
regard to the nature of industry, trade
busi ness, manufacture or occupation carried on
in that establishment;
(c) whether it is done ordinarily through
regular worknmen in that establishnent or an
establ i shnent simlar thereto;
(d) whether it is sufficient to enploy consid-
erabl e nunber of whol e-tinme workmnen.
176
Expl anation:-1f a question ari ses
whet her~ any process or operation or other work
is of perennial nature, the decision of the
appropriate CGovernment thereon shal | be
final ™
Sec. 12 provides for licensing of contractors. Sec. 13, 14
and 15 provide for the grant, revocation, suspension, and
amendment of |icensces and appeals. Sections 16 to 21 rmake
detailed provision for the Wlfare & Health of contract
| abour. Sec. 16 deals with canteens, Sec. 17 wth Rest
roons, Sec. 18 with facilities for drinking water, latrines,
urinals and washing and Sec. 19 with first-aid facilities.
Sec. 20 provides that if any anenity required to be provided
under Sec. 16 to 19 for the benefit of contract |abour
enpl oyed in an establishment is not provided by the contrac-
tor within the prescribed tinme such anenity shall be provid-
ed by the Principal Enployer within such'tine as nmay be
prescribed. Sec. 21, while nmaking the contractor responsible
for paynent of wages to each worker enployed by him as
contract |abour, further provides that every Principa
Enpl oyer shall nominate a representative duly authorised by
him to be present at the tine of disbursement of wages by
contractor to ensure and certify that wages are paid in the
prescribed manner. It is further provided that if the Con-
tractor fails to pay wages within the prescribed tinme or
makes short paynent, it shall be the liability of Principa
Enpl oyer to make paynment of wages in full. Sec. 22 to 27
provide for penalties and procedure. Sec. 28 provides  for
appoi ntnent of inspecting staff. Sec. 30 makes the provi-
sions of the Act effective notw thstanding anything incon-
sistent therewith contained in arns of any agreenent or
contract of service or any standing orders applicable to the
establishnent. Any favourable benefits that the Contract
| abour may be entitled to under the agreement, contract of
service or standing orders are however saved. Sec. 31 / pro-
vides for exenptions. Sec. 33 enables the Central Govt. to
give directions to any State as to the carrying into execu-
tion in the State the provisions of the Act. Sec. 35 pro-
vides for the making of rules for carrying out the purposes
of the Act. The Rules made by the Central CGovt. are required
to be placed before the Parlianent.
The Central Govt., in exercise of the powers conferred
by Sec. 35 of the Act, has made the Contract Labour (Regul a-
tion and Abolition) Central Rules, 1971. Chapter Il of the
rules relates to matters pertaining to the Central Board,

while Chapter Ill of the Rules deals with registration of
establishnents and licensing of contractors. Rule 25 pre-
scribes the forns, terns & condition of licence and in

particular Rule 25(ii)(iv) prescribes that it shall be the
condi tion of every licence
177
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that the rates of wages shall not be less than the rates
prescri bed under the M nimm Wages Act, 1948. Rul e
25(ii)(iv) prescribes that it shall be the condition of
every licence that the rates of wages shall not be less than
the rates prescribed under the M ni mum Wages Act, 1948 for
such enmpl oynent where applicable, and where the rates have
been fixed by agreenent, settlenent or award, not |less than
the rates so fixed, Rule 25(ii)(v)(a) prescribes that it
shal |l be the condition of every licence that,
"I'n cases where the worknen enployed by the
contractor performthe sane or simlar kind of
work as the workmen directly enployed by the
principal ‘enployer of the establishnent, the
wage rates, holidays, hours of work and ot her
conditions of service of the workmen of the
contractor shall be the same as applicable to
the workmen directly enpl oyed by the principa
enpl oyer~ of the establishment on the sanme or
simlar kind of work:
Provided that 1in the case of any
di sagreement - with regard to the type of work
the sane shall be decided by the Chief Labour
Conmi si oner (Central) whose decision shall be
final.™
Simlarly Rule 25(ii)(v)(b) provides that in other cases the
wage rates, holidays, hours of work and conditions of serv-
ice of the worknen of the contractor shall be such as nmay be
specified in this behalf by the Chief Labour  Comi ssioner
(Central). While determ ning the wage rates, holidays, hours
of work and other  conditions of service under Rul e
25(ii)(v)(b) the Chief Labour Conm ssioner is required to
have regard to the wages rates, holidays, hours of work and
other conditions of service obtaining in-sinilar  enploy-
nments.

On the facts presented to us and on the report of the
Parliamentary Committee of Petitions it appears to be clear
that the work of cleaning catering establishments and pantry
cars is necessary and incidental to the industry or business
of the Southern Railway and so requirenent (a) of S.  10(2)
is satisfied, that it is of a perennial nature and "so re-
quirement (b) is satisfied, that the work is done through
regular workmen in nost Railways in the —country and so
requirenent (c) is satisfied and that the work requires the
enpl oyment of sufficient number of whole tinme worknmen and so
requirenment (d) is also satisfied. Thus all the relevant
factors nmentioned in S.10(2) appear to be satisfactorily
accounted for. In addition we have the
178
factor of profitability of the catering establishnents. On
these facts the petitioners straight away invite us to/issue
a mandanmus directing the Central Government to abolish the
contract |abour systemunder which cleaners in catering
establishnents and pantry cars are at present enployed in
the Southern Railway. But, we refrain fromdoing so because
under Section 10, Parlianment has vested in the appropriate
CGovernment the power to prohibit the enploynent of contract
| abour in any process, operation or other work in any estab-
i shnent. The appropriate Governnent is required to consult
the Central Board or the State Board as the case may be
before arriving at its decision. The decision, of course,
will be subject to judicial review. But we do not think that
we wll be justified in issuing the nmandanus prayed for
unl ess and until the Governnent fails or refuses to exercise
the power vested in it under S. 10. In the circunstances the
appropriate order to make in the present case is to direct
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the Central Governnent to take appropriate action under s.
10 of the Contract Labour (Abolition and Regulation) Act in
the matter of prohibiting the enployment of contract |abour
in the work of cleaning catering establishments and pantry
cars in the Southern Railway. This nmust be done within six
nonths fromtoday. Wthout waiting for the decision of the
Central Governnent the administration of the Southern Rail-
way wWill be free, of its own notion to abolish the Contract
| abour system and to regul arise the services of the enpl oyed
in the work of cleaning catering establishments and pantry
cars in the Southern Railway. In any case, the adm nistra-
tion of the Southern Railway will refrain, until the deci-
sion of the Central Governnent under s. 10, from enploying
Contract |abour. The work of cleaning catering establish-
nments and pantry cars wi'll be done departnentally by enpl oy-
ing those worknen who were previously enployed by the Con-
tractor on the sanme wages and conditions of work as are
applicable to those engaged in simlar work by the Wstern
Rai lway. /If there is any dispute whether an individua
wor kman. ‘was or ~ was not enployed by the Contractor such
di spute shall be decided by the Deputy Labour Conmi ssioner
Madras. Any further directions nay be sought, if necessary,
from the Madras Hi gh Court: If the Central CGovernnent does
not finally decide the question within six nonths from
today, the Southern Railway administration will within three
nont hs thereafter absorb the workmen into their service and
regul ari se their services.

SR Petition
di sposed of.
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