http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 3

CASE NO. :
Appeal (crl.) 1173 of 1999

PETI TI ONER
STATE OF U. P.

RESPONDENT:
SHRI KRl SHAN

DATE OF JUDGVENT: 16/12/2004

BENCH
B. P. SI NGH & ARUN KUMAR

JUDGVENT:
JUDGMENT
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In this appeal by special |eave the State of U P. has inpugned
the judgnent and order of the H gh Court of Judicature at All ahabad
dat ed Decenber 1, 1998 in Crimnal Appeal No.888 of 1980. The High
court, by its aforesaid judgnent and order, set aside the judgnent and
order of the Trial Court convicting the respondent of the offence under
Section 302/34 |1 PC and sentencing hi mto undergo inprisonment for life.
It may be noticed that two other persons nanmely Ram Chander
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and Ram Das were put up for trial along with the respondent herein
nanmely, Shri Krishan. It is stated that both of them have since died.

Wth the assistance of counsel appearing for the parties, we
have gone through the judgnent of the Hi gh Court and the nateria
pl aced before us.

The prosecution case was that at about 9.00 A.M  on 15.7.1979
the deceased Ganga Singh and his wife Snt. Bitoli (PW) were sitting on
the chabutra of Ram Saroop Tailor waiting for a bus'to go to
Shahj ahanpur, since PW was getting nedi cal treatnent at Shahjahanpur
and they used to go there to take medicines. Suddenly, the respondent -
Shri Krishan, together with Ram Chander and Ram Das (since deceased)
appeared on the scene. Ram Das caught hold of Ganga Singh, the
deceased, while Shri Krishan - respondent and Ram Chander assaul ted
himwi th knives. Ganga Singh attenpted to run away but fell down 'dead
after covering a few paces. Snt. Bitol
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(PW) thereafter rushed to the police station and | odged the first
information report at 9.30 AM at Police Station Powayan which was at a
di stance of two miles fromthe place of occurrence. PW - A P.Tiwari,
Sub- I nspector of Police comrenced investigation and reached the spot at
10.00 AM He found the dead body of Ganga Singh lying in front of the
shop of Ram Swar oop. He perforned the inquest on the dead body and

sent the dead body for post nortem exanination. Utimately Shri Krishan
and two others were put up for trial before the First Additional Sessions
Judge, Shahj ahanpur who, as earlier noticed, convicted and sentenced the
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respondent and two ot hers under Section 302/34 |PC

The prosecution exam ned three eye-w tnesses nanely, PW,
Smt. Bitoli, wife of the deceased, PW2-Suraj Prakash who had a tea stal
near the place of occurrence and PWB - Ram Swaroop, who had a
tailoring shop near the place of occurrence. PW and PWB were
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decl ared hostile as they did not support the case of the prosecution. The
Hi gh Court, on consideration of the evidence on record |ed by the
prosecution found it to be unconvincing. It noticed that the statenent
under Section 161 Cr.P.C. of ‘the informant PW was recorded after 13
days. According to PW - Sub Inspector A P.Tiwari, he had attenpted to
record her statement on the same day but since she was under great agony
her statenent could not be recorded. Thereafter, so long as he was in
charge of 'theinvestigation he did not record the statenent. It appears
fromthe record that the investigation of the case was handed over to
anot her investigating officer Bhim Singh - PW on 17th July, 1979.
Utimtely Bhim Singh (PW) recorded her statement on 28.7.1979.
There was thus, a delay of alnmost 13 days in recording the statenent of
the i nformant under Section 161 Cr.P.C Moreover, the Hi gh Court found
the explanation given by the investigating officer rather unconvincing.
We have al so noticed that the first information report | odged
i medi ately after
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the occurrence is a very lengthy FIR giving all details about the previous
enmity and the nmanner in which the occurrence took place. If the FIR was
really | odged by PW, which was doubted by the Hi gh Court, it cannot be
said that she was in such a disturbed state of mnd that she could not give
her statenent under Section 161 Cr.P.C.

The High court has al so pointed out a serious doubt as to
whet her the first information report was |odged by the informant at the
time alleged i.e. after half an hour of the occurrence. The H gh Court
exam ned the record and found that the entire inquest report was in one
ink while the name of the informant in the inquest report was by a
di fferent ink, which created a suspicion that when the i hquest report was
prepared, the FIR had not cone into existence, and it had not been
deci ded as to who woul d be nade the first informant. It was |ater that the
nane of the informant was inserted in the inquest report. This gives rise
to a great deal of doubt as to whether the FIR was | odged
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by the person naned therein, and at that time, because in that event the
nane of the informant woul d have been witten at the tinme when the
remai ni ng contents of the inquest report were witten.

The presence of PWL was sought to be justified on the
reasoni ng that she was waiting for a bus to go to Shahjahanpur where she
was being treated. The prosecution produced no evi dence to show t hat
she was required to go to Shahjahanpur in connection with her treatmnent.
In fact PWL could not even disclose the nane of the doctor who was
treating her. The Hi gh Court al so exani ned her evidence and found that
there were significant inprovenments made by her at the trial. It also
found that if really the occurrence took place in the village where she
resided, it was highly inprobable that she would have |l eft for the police
station even w thout informng her son.
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The Hi gh Court has al so considered the fact that one of the
accused nanmely Ram Chander, had noved an
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application on 13.10.1979 claimng that he should be identified by Snt
Bitoli (PW) in a test identification parade. An order was passed but the
police did not take steps to hold a test identification parade. This conduct
of the prosecution also gave rise to serious doubt whether Snt. Bitol

(PW) was really an eye-witness and had seen the occurrence and naned

the assailants. Failure to hold a test identification parade in such
circunst ances created a serious doubt about the truthful ness of the
prosecution case.

On a perusal of the evidence on record, the H gh Court found
that inplicit reliance should not be placed on the testinony of PW.

Havi ng consi dered all aspects of the matter, we are satisfied that
this is not a case in which this Court may be justified in interfering wth
an order of acquittal passed by the H gh Court. The reasons given by the
Hi gh Court for acquitting the respondent appear
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to be reasonabl e and are based on evidence. It is well settled that even if
on the basis of the sanme evidence, two views are possible, the Appellate
Court will not be justified in reversing an order of acquittal if the sane is
based on evi dence on record and the view taken is a possible reasonable
vi ew of the evidence.

We, therefore, see no nmerit inthis appeal and the sane is,
accordi ngly, dism ssed.




