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ACT:

Rat e fixation-Del egation--Constitutional and Statutory
necessity, if proper guides-East Punjab General Sales Tax

Act, 1948 (46 of 1948), s. 5.

Sever abi l i ty-Chargi ng section nade subject to section
granting power to fix rates-Latter declared void-I1f charging
section also void-Efffect of subsequent amendment - East
Punjab General Sales Tax Act, 1948 (46 of 1948), ss. 4, 5,
6- East Punjab General Sales Tax (Second Anendnent) Act, 1952
(19 of 1952).

East Punjab General Sales Tax  Act, 1948- Legi sl ati ve
conpetence Section 2 d. (ff)-'Acgisition rmeaning of-
Val uabl e consi deration, neaning of-Act, if in

conflict with Sale of Goods Act, 1930; Central Sal es Tax
Act, 1956, s. 15.

HEADNOTE

Section 5 of the East Punjab Sales Tax Act, 1948, as
originally enacted, conferred on the Governnent power to
levy tax at such rates as the Government mght fix. The

section was anended by Act 18 of 1952, with retrospective
effect, fixing the rate of tax at "not exceeding two piece
in a rupee". Section 2(ff) of the Act as amended by Act 13
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of 1959, define-, "purchase" as the "acquisition" of the
goods "for wuse in the manufacture of goods for sale, for
cash or deferred paynment or other val uabl e consi deration
otherwise than under a nortgage hypothecation, charge or
pl edge". The appellants’ petition in the Hi gh Court
challenging the inmposition of purchase tax for the years
1958-59 and 1959-60 on the purchase of oil seeds, stee
scrap and cotton for manufacture of goods for sale, were
di smissed, and they appealed to this Court. Mean while, the
H gh Court had considered the validity of the Act in a Sales
Tax Reference and declared s. 5, as it originally stood,
void. In this Court it was contended : (i) since s. 5 as
originally enacted, was declared void,that being the
charging section, the entire act was void and the Anending
Act of 1952 could not revive an Act which was non est, and
(ii) section 2(ff) ~was invalid for want of legislative
conpet ence

HELD : (i) Section 5 as it stood before the anendnent
was void, 'but the section as anmended by the Anendi ng Act of
1952 i s valid.

An Act conferring a power to fix rates of taxation nust
lay down clear legislative policy or guide-lines in that
regard and the doctrine of constitutional and statutory
needs would not afford -reasonable guidelines in the
fixation of such rates. There was nothing in the provisions
of the Act, including the preanble disclosing any policy or
guidance to the State for fixing rates. Section 5 as it
stood before the Amendment conferred on the Government an
uncontrolled power in the matter of fixation of rates and
was therefore void. [565 G 566 B; 569 F]

Corporation of Calcutta v. Liberty G nema, [1965] 2
S.C.R 377, expl ained.

State of Madras, v. Gannon Dunkerlev & Co. (Madras)
Ltd. [1959] S.C.R 379, 435, Vasantlal Miganbhai Sanjanwal a
v. State of Bonbay.

558

[1961] 1 SSC R 341 and The Union of India v. Ms. Bhana
Mal @ul zari .Mal, [1960] 2 S.C. R 627, referred to.

Al'though s. 5 was void, the entire Act was  not  void.
Section 4 is the 'Charging section and Section 5 dealt only
with the quantification of tax, that is, the charging
section was intact and what was struck down was only the
section providing for rates. The fact that s. 4 is nade
subject to s. 5 does not render the former void on the
principle of non-severability, because, under the Act, there
is a clear distinction between chargeability and the
gquantification of tax. Therefore, striking out s. 5 only
made s. 4 unenforceable. The anendment of s. 5 has, in
substance, the effect of amending an existing Act. [567 GH
568 F-G 569 B-(C]

B. Shama Rao v. The Union Territory of Pondicherry, [1967] 2
S.C. R, distinguished.

Kesoram I ndustries and Cotton MIls Ltd. v. Conmmi ssioner of
Wealth Tax (Central) Calcutta, [1966] 2 S.C. R 688, referred
to.

Conferment of a reasonable area of discretion by a fisca
statute is permissible and the discretion to fix the rate
between 1 pice and 2 pice cannot be said to exceed the
permssible limts. [569D F]

Khandi ge Sham Bhat v. The Agricultural Incone Tax Oficer
[1963] 3 S.C.R 809, referred to.

(ii) Clause (ff) of s. 2 is not void for want of |egislative
conpet ence

Al t hough the words "acquisition" and "val uabl e consi deration
in -the definition of "purchase" ins. 2(ff) of the Act




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 18

indicate, prima facie, that this definition is wder in
scope than the definition "sale", these expressions in the
context must be given a restricted neaning. The expression
"acquisition" in the definition nmeans only "transfer" and
the expression "val uable consideration” takes colour from
the precedi ng expression "cash or deferred paynment” and can
only mean sone other nonetary paynent in the nature of cash
or deferred paynent. [571 F-G 572 B

The State of Madras v. Gannon Dunkerley & Co. (Madras) Ltd.
[1959] S.C.R 379, Sales Tax Oficer v. Budh Prakash, A l.R
1964 S.C. 459 and CGeorge Oakes v. State of Madras, A Il.R
1962 S.C. 1039, referred to.

Purchase tax, under the Act is leviable on the purchase of
goods and not in respect of nanufacture of goods and
therefore is not an excise duty. The purpose for which
goods are purchased is only relevant for fixing the taxable
event and the taxable event is fixed before the goods are
actual Iy manufactured. [572 H 573 B]

M s. Shi'nde ~ Bros. v. The Deputy Comm ssioner, Raichur
C. As. Nos. 1580-1586 and 1590- 1600 of 1955 (deci ded on 26-9-
1966), referred to.

The Act does not enable levy of tax on the same goods at
nore than one stage and therefore is not in conflict with s.
15 of the Central Sales Tax Act 1596. Manufacture changes
the identity and the goods purchased and the goods sold are
not identical and therefore the sane goods are not taxed at
two stages. Further, cl. (ff) of s. 2 of the Act during.
the periods relevant to the present case, in terns, fixed
the stage for taxation, i.e., the stage of purchase by a
deal er for use in the manufacture of goods. [573 B-C, 576 B]
559

The fact that the sanme goods when purchased by a
manuf acturer would be taxed but woul'd not™ be taxed when
purchased by a person other than a nmanufacturer would not
violate Art. 14 of the Constitution as's. 2(ff) discloses a
reasonabl e cl assification. [572C E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 526,527 and
529 of 1964.

Appeal s fromthe judgnent and order dated Decenber 15, 1959,
of the Punjab High Court in Cvil Wit Nos. 827, 826 and 823
of 1959 respectively.

Cvil Appeals Nos. 39 to 43 of 1965.

Appeal s by special |eave fromthe judgments and orders dated
March 30, 1961 of the Punjab H gh Court in CGvil Wit . Nos.
467, 473, 476, 474 and 477 of 1960 respectively.

Cvil Appeal No. 81 of 1965.

Appeal fromthe judgnment and order dated May 2, 1963 of the
Punj ab High Court in Letters Patent Appeal No. 155 of 1963.
Cvil Appeal No. 540 of 1965.

Appeal fromthe judgnent and order dated February 18, 1963
of the Punjab High Court in Civil Wit No. 206 of 1962.

M C. Setalvad, R K @Garg and S. C. Agarwala, for the
appel lants (In C As. No. 526, 527 and 529 of 1964).

R. Ganapathy Iyer and R N. Sachthey, for the respondents
(in C A Nos. 526, 527 and 529 of 1964).

Raneshwar Nat h and Mahinder Narain, for the appellants (in
C. As. Nos. 39-43 of 1965).

Hardev Singh and R N Sachthey, for the respondents (in
C. As. Nos. 39-43 of 1965).

S. T. Desai and O C. Mathur, for the appellants (in C As.
Nos. 81 and 540 of 1965).




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 18

R Ganapathy lyer and R N Sachthey, for the respondents
(in CA No. 81 of 1965).

O P. Malhotra and R N. Sachthey, for the respondents (in
C.A. No. 540 of 1965).

The Judgrment of the Court was delivered by

Subba Rao, C J. The decision on these appeal s depends upon
the interpretation of the relevant provisions of the Punjab
CGeneral Sales Tax Act, 1948 (Punjab Act 46 of 1948), as
anmended by Punjab Act 7 of 1958, relating to three
cat egori es of goods, nanely, oil-seeds, iron and cotton.

The facts may be briefly stated.

560

The assessees in. Civil Appeals Nos. 526, 527 and 529 of
1964 carry on business at Mdga in Punjab and each owns an

oil-mll They purchase oil-seeds and, after crushing the
sane in their oil mlls, sell the oil and the residual oil-
cake. They are -registered dealers under the Act. The

Amendi ng Act inposed a purchase tax of 2% on the purchase of
oil-seeds’ "for the wuse in the manufacture of goods for
sale." This was in addition to the sales-tax |eviable on the
sal es of oil and oil-cake.~ On June 23, 1959, the Excise and
Taxation O ficer, Ferozepore, the 3rd respondent ill the
said appeals, issued notices to the 3 appellants-assessees
to the effect that they did not submt their returns for the
year ending 1958-59 ‘and failed to pay purchase-tax in
respect thereof and asked themto show cause why they shoul d
not be prosecuted for the said default. The appell ants
filed 3 petitions under Art. 226 of the Constitution in the
H gh Court of Punjab questioning the wvalidity of the
rel evant provisions of the Act and for appropriate reliefs.
A Division Bench of the High Court heard the petitions,
along with other connected petitions, and disnmssed the
petitions of the appellants so far as they related to
purchase-tax on oil-seeds. Hence the appeal s.

Cvil Appeals Nos. 39 to 43 of 1965 relate to purchase-tax
on iron. The appellants carry on business in rolling stee

at Gobindgarh. They purchase steel scrap and steel ingots
and convert theminto rolled steel sections. Under the Act,
the assessing authority inmposed purchase-tax at the rate of
2% on the purchase of steel scrap and steel ingots nmade by
them during the period April 1, 1958 to March 31, 1959 for
making rolled steel section and selling the sane. The
appel | ant s filed petitions wunder Art. 226 of t he
Constitution in the High Court for appropriate wits for
guashing the orders of the assessing authorities and for
prohibiting them fromlevying purchase-tax on the goods
purchased and for refund of the tax illegally collected from
them A Division Bench of the Hgh Court dismssed the
petitions. Hence the appeals.

Appeal s Nos. 81 of 1965 and 540 of 1965 relate to purchase-
tax on cotton. The appellants in Cvil Appeal No.. 81 of
1965 are the trustees of Birla Education Trust. They own a
cotton and textile mll, Bhiwani. They purchase cotton from
various dealers in Punjab and outside for the manufacture of
yarn and cloth. By ,in order dated March 11, 1962, the
District Taxation Oficer, Hi ssar, inposed purchase-tax on
the appellants in respect of the cotton purchased by them
for the assessment years 1958-59 and 1959-60. The appel | ant
in Civil Appeal No. 540 of 1965 is a limted conpany
carrying on the business of producing and selling yarn. For
the purpose of its business it acquires cotton from
conmi ssion agents. It is a registered deal er under the Act.
The Excise and Taxation O ficer, Hissar, by his order dated
Novenber

561
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29, 1961, assessed the appellant to purchase-tax for the
assessment year 1958-59 in respect of the cotton purchased
by it and so too on January 27, 1962, he had taken
proceedi ngs for maki ng assessment to purchase-tax for the
assessment year 1959-60 in respect of the sane comodity.
The appellants in both the appeals filed petitions under
Art. 226 of the Constitution in the H gh Court questioning
the wvalidity of the said orders. The said wit petitions
were di smssed by a Division Bench of the Hi gh Court. Hence
the appeal s.
We shall at first take the points raised which are conmon to
all the appeals and then proceed to consider the points
peculiar to sonme of the appeals.
M. M C. Setalvad, |earned counsel appearing for the appel-
lants in the batch of appeals relating to tax on purchase of
oil seeds, raised before us the followi ng points which are
common to other appeals: (1) Section 5 of the East Punjab
CGeneral Sales Tax Act, 1948, was held to be, void on the
ground' that it conferred essentially |egislative power on
the provincial Government and, therefore, the said section
was stillborn and that,, as the 'said section was the
charging section, the entire Act was void, with the result
Act 19 of 1952, which-anended s. 5 with retrospective effect
could not breathe a new life into the said Act. A void Act
was non est and, therefore, could not be brought into force
by an anending Act. (2) Clause (ff) of section 2 introduced
by Act 7 of 1958 defining "purchase", subject to the
conditions nentioned therein as a taxing event was ultra
vires the State Legislature inasmuch as the transaction
defined therein was not a sale" w thin the meaning of that
expression in entry 52 of List 11 of the 7th. ~Schedule to
the Constitution and was in fact an "excise" duty  inasmuch
as it was inposed on the production of oil"in the ‘garb of
purchase tax. (3) The said anendnment was also bad in that it
made an unreasonable discrimnation in the nmatter of
taxation between the same classes of goods based on the
character of the purchaser. |f the goods were purchased by
a manufacturer, they were liable to purchase tax; and if the
same goods were purchased by an ordinary dealer, they were
not liable to the said tax. (4) The _anended ' provision
section 2(ff), was also void because it contravened ss. 14
and 15 of the Central Sales-tax Act, 1956, whereunder sal es-
tax was prohibited to be inposed on the declared goods at
nore than one stage, whereas under the Act it —could  be
i nposed both at the purchase point and at the sale point of
the transactions entered into by the nmanufacturer. (5)
Pur chase-tax was not |eviable on oil-seeds, as the assessees
did not manufacture oil out of the seeds but only produced
the oil.
We shall now proceed to consider the points seriatim The
provisions relevant to the first two points read thus:
Cl167-6
562
East Punjab Ceneral Sales Tax Act (46 of 1948)
Section 5. Subject to the provisions of this
Act, there shall be levied on the taxable
turnover every year of a dealer a tax at such
rates as the Provincial Governnent nmay by
notification direct.
East Punjab General Sales Tax (Second Amendnent) Act, 1952
(Act No. 19 of 1952).
Section 2. Amendnent of section 5 of Punjab
Act 46 of 1948
In sub-section (1) of section 5 of the East
Punj ab General Sales Tax Act, 1948, after the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 18

wor d rates" the following words shall be
inserted and shall be deened always to have
been so inserted, nanmely, 'not exceed in two
pice in a rupee’
The High Court of Punjab held that s. 5 of the Act was void
as it gave an unlimted power to the executive to |evy
sales-tax at a rate which it thought lit. But it held that
the anmendnment of section 5 by the Punjab Act 19 of 1952
cured the defect in the said Act and had the effect of
giving anewlife toit.
The first question, therefore, is whether section 5 of the
East Punjab Ceneral Sales Tax Act, 1948 (46 of 1948), as it
originally stood, was void, and the second questionis, if
the said section was void, whether the amendnent could give
life toit.

The law on the subject is fairly well settled, though
difficulties are met inits application to each case. In
Corporation of Calcutta, v. Liberty G nema(l) on which M.
Ganapati /lyer relied relates to a levy inposed on cinem

houses under the Calcutta Minicipal Act (33 of 1951).
There, the majority held that the levy therein was a tax,
that the fixing of a rate of ‘tax was not of the essence of
| egi sl ative power, that the fixing of rates might be left to
a nonl egi sl ati ve body and that when it was so left to such a
body, the Legislature nust provide guidance for such
fixation. The mmjority he-lId in that case that such a
gui dance was found in the nonetary needs of the Minicipality
for discharging the functions entrusted to it under the Act.
Sarkar 1., speaking for the majority &aid thus :
"I't (the Municipal Corporation) has to perform
various statutory functions. It is often
gi ven power to decide when and in what rmanner
the functions are to be perforned. For al
this it needs noney and its needs wll very
fromtinme to tinme, with the prevailing exigen-
ci es. Its power to collect tax, however, is
necessarily
(1) [1965]2 S.C R4 7

563
l[imted by the expenses required to discharge
those functions. It has, therefore, where

rates have not been specified in the statute,
to fix such rates as may be necessary to neet
its needs. That, we think, woul d be
sufficient guidance to nmake the exercise of
its power to fix the rates valid."
If this decision is an authority for the position that the
Legi sl ature can delegate its power to a statutory authority
to levy taxes and fix the rates in regard thereto, it is
equal ly an authority for the position that the said statute
to be valid nust give a guidance to the said authority for
fixing the said rates and that gui dance cannot be judged by
stero typed rules but woul d depend upon the provisions of a
particular Act. To that extent this judgnent is binding on

us. But we cannot go further and hold, as the |[earned
counsel for the respondents asked us to do, that whenever a
statute define-, the purpose or purposes for which a

statutory authority constituted and enpowers it to levy a
tax that statute necessarily contains a guidance to fix the
rates it depends upon the provisions of each statute.
Learned counsel for the State argued that under Art. 162 of
the Constitution the executive power of the State shal
extend to: matters with respect to which the Legislature of
a State has power to nake laws : that is to say, the
executive power of a State extends to matters mentioned in
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List 11 of the Seventh Schedule to, the Constitution, that
under Art. 266(1) of the Constitution all the t axes
collected will go to the Consolidated Funds of the State,
that the State has an unlinmited power to raise funds by
taxation to discharge its vast constitutional duties and
that necessarily the anpbunt of tax required would depend
upon its needs which can only be known to it. |In the said
circunstances, the argunent proceeds’.. the doctrine of
constitutional and statutory needs would afford reasonable
guidelines for the Governnent to fix the rate and that the
principle laid down by this Court in the aforesaid decision
would equally apply to this case. |If this argunent be
accepted, it would nean that every statute conferring a
naked power on the Government to inpose taxes would be good,
for in every case the discharge of the constitutional duties
by the Government woul d be deened to be a sufficient guide
for fixing the rate. W cannot accept this argument for
three reasons, nanely, (1) the decision of this Court in
Cal cutta Corporation v. Liberty Cinema(l) should he confined
only to the provisions of the Calcutta Minicipal Act Werein
this Court found a guidance; (2) the provisions of the
Sal e,; Tax Act, including the preanble, do not disclose any
policy or guidance to the, State for fixing the rates: and
(3) the genera

(1) [1965]2 S.C R 477,

564

constitutional power to inpose taxes has no- relevance for
di scovering a statutory policy under a particular Act.

Nor does the decision of this Court in The State of WMadras
v. Gannon Dunkerley & Co., (Madras) Ltd.(1l) lend support to
the argunment so widely advanced by the |earned  counsel
That case has nothing to do with the fixation of ‘rates of

t axes. There section 6(1) of the Madras General Sales Tax
Act, 1939, as amended by Madras Act 25 of 1947, provided
that no tax will be payabl e on any sale of goods specified

in the schedule to it. Section 6(2) ,of that Act authorised
the State Governnent to anend the schedule by notification.
The anendnent of the Schedul e by the State Governnment was
chal | enged on the ground that section 6(2) was invalid as it
was a del egation of the essential power of legislation ,of
the State Government. Venkatarama Ayyar, J., speaking for
the Court, in rejecting that contention, observed thus :
"Now, the authorities are clear that it-is not
unconstitutional for the legislature to |eave
it to the executive to determine details
relating to the working of taxation | aws, such
as the selection of persons on whomthe tax is
to be laid, the rates at which'it is to be
charged in respect of different classes of
goods, and the like."
It is not necessary to scrutinize the correctness - of this
statement, having regard to the decisions relied upon, for
this Court in Corporation of Calcutta v. Liberty C nema(2)
accepted it, but made it clear that such a power to fix the
rates nust be supported by some reasonabl e guidance given
under the Act whereunder the said power was conferred. Nor
the observations of Rajagopala Ayyangar, J., in the said
decision speaking for the minority, lend support to the
contentions of the respondents.
The decision in Vasantlal Mganbhai Sanjanwala v. The State
of Bonbay(3) raised the question whether section 6(2) of the
Bonbay Tenancy and Agricultural Lands Act, 1948 (Bom 67 , of
1948), which enabled the Governnent to fix the rent payable
by a tenant within the maximumlimts prescribed thereunder
was valid. Wen it was argued that it was bad because of
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excessive delegation, this Court sustained it on the basis
of a legislative policy disclosed by section 12(3) of the
Act .

In The Union of India v. Messrs. Bhana Mal Qulzari Ml (4),
this Court rejected the contention that caluse 11B of Iron
and Steel (Control of Production & Distribution) Order
1941, whereunder the Central Governnent was authorised to
issue notification fixing the maxi mumprice of steel, was
void on the ground of excessive -delegation, as it found
that the said clause only further canalized the policy
di sclosed in ss. 3 and 4 of the Act.

(1) [1959] S.CR

1 S.C.R 379, 435. (2) [1965]2 S.C.R
477.

(3) [1961] 341. (4) [1960]
2 S.C.R 627.

565

Further citation is  unnecessary, for the principle of
excessi ve del egation is well settled and the cases are only
illustrations of the application of the said principle. The
| aw on the subject may briefly be stated thus :

"The Constitution confers a power and inposes

a dutyon the legislature to nake | aws. The
essenti al | egi sl ative function is the
determ nation of the legislative policy and
its fornulation as a rul e of conduct. Qovi -

ously it ~cannot abdicate its functions in
favour of another.” But in view of t he
mul tifarious activities of a welfare State, it
cannot presunmably work out all the details to
sui t the varying aspects of a conpl ex
situation. It nust necessarily delegate the
wor ki ng out of details to the executive or any
ot her agency. But there is a danger inherent
in such a process of delegation. An overbur-
dened legislature or one controlled by a
powerful executive! may unduly overstep the
limts of delegation. It nay not |ay down any
policy at all; it may declare its policy in
vague and general termns; it may not set down
any st andard for the qguidance of the
executive; it may confer an arbitrary power on
the executive to change or nodify the policy
laid down by it without reserving for itself
any control over subordinate l'egi slati on
This self effacenent of |egislative power in
favour of another agency either in whole or in
part is beyond the permssible Ilimts of
del egati on. It is for a Court to hold on a
fair, generous and |iberal construction of an
i mpugned statute whether the |egislature
exceeded such limts. But the said |iberal on
struction should not be carried by the Courts
to the extent of always trying to discover a
dormaint or Jlatent |legislative policy to
sustain an arbitrary power conferred on
executive authorities. It is the duty of the
Court to strike down without any hesitation
any arbitrary power conferred on the executive
by the | egislature.

See Vasantl al Maganbhai Sanjanwal a v. The State of Bonbay(1)

at pp. 356-357.

Under section 5 of the Punjab General Sales Tax Act, 1,948,

as it originally stood, an uncontrolled power was conferred

on the provincial GCovernment to levy every year on the
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taxabl e turnover of a dealer a tax at such rates as the said
CGovernment might direct. Under that section the Legislature
practically effaced itself in the matter of fixation of
rates and it did not give any guidance either under that
section or under any other provisions of the Act no other
provi si on was brought to our notice. The
(1) [1961] 3 S.C.R 341.
566
argunent of the | earned counsel that such a policy could be
gathered from the constitutional provisions cannot be
accepted, for, if accepted,. it would destroy the doctrine
of excessive delegation. It would also sanction confernent
of power by Legislature on the executive Governnent without
l aying down any guide-lines in the Act. The mninmum we
expect of the Legislature isto lay down in the Act
conferring such a power of fixation of rates clear |egis-
lative policy or guide-lines inthat regard. As the Act did
not prescribe any such policy, it nust be held that section
5 of the ,said Act, is it stood before the anendnent, was
voi d.
The next step-in the argunent of M. M C. Setal vad was that
sections 4. 5 and 6 of the Punjab Central Sales Tax Act,
1948, together forned-a group of charging sections and they
were so integrally connected with each other that if section
5 was void, sections 4 and 6 also fell with it, as one was
not severable fromthe other. As the charging sections were
the crux of the Act, the argunment proceeded, the whole Act
was void and therefore the Act anending section 5 could not
revive the Act which was still-born:
The rel evant provisions my now be read.
Section 4 (1).  Subject to the provisions of
sections 5 and 6, every  dealer except one
deal i ng exclusively in goods declared tax-free
under section 6 whose gross turnover, during
t he year imediately preceding the com
mencenent of this Act exceeded the taxable
guantum shall be liable to pay tax under  this
Act on ill sales effected after coming into
force of this Act.
Section 5 his al ready been extracted.
Section, 6(1). No tax shall be payable on the
sal e of goods specified in the first colum of
Schedule B subject to the conditions and
exceptions, i f any, set out in t he
corresponding entry in the second col umm
thereof and no deal er shall charge sales tax
on the sale of goods which are declared tax-
free fromtime to time under this section
It wll be seen that section 4 is a charging section, /that
section 5 provides for fixation of rates- and that section 6
prescribes for exenptions. Section 4 is mde subject to
sections 5 and 6. |IF section 5 is struck out, will section 4
becone voi d This wll depend upon t wo
guestions, nanely, (i) whether section 5 is a charging
section ? and (ii) even if section 4 alone is the charging
section., as it is made subject to section 5 and as the
section subject to which it is nmade was still born, whether
section 4, on the application of the doctrine of severance,
becomes voi d.
567
In the context of Income-tax Act it was held by this Court
in Kesoram Industries and Cotton MIIs Ltd. v. Conmmi ssioner
of Walth-tax, (Central), Calcutta(l) that the charging
section for the purpose of incone-tax was section 3 of the
Indian Income-tax Act, 1922, and the annual Finance Acts
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only gave the rate for quantifying the tax. Section 3 of

the said Incone-tax Act read:
"Where any Central Act enacts that incone-tax
shall be charged for any year at any rate or
rates, tax at that rate or those rates shal
be <charged for that year in accordance with,
and subject to the provisions of, this Act in
respect of the total incone of the previous
year of every individual, H ndu undivided
famly, conpany and local authority, and of
every firmand other association of persons or
the partners of the firmor tile menbers of
tile association Individually."
Section 2 of tile Finance (No. 2) Act, 1957,
read
"(1) Subject to the provisions of subsections
(2), (3),(4) and (5) for the year beginning
on the 1st day of April, 1957, -
(a)incone-tax shall be charged at the rates
specified in Part 1 of the First Schedule,
and, in the cases to which Paragraphs A, B and
C of that Part apply, shall be increased by a
surcharge for purposes of the Union and a
speci al sur char ge on unear ned i ncome,
calculated in either case in the manner
provi ded therein;"

It was argued that the liability to tax did not arise till

the Finance Act was nade and the tax quantified. Deal i ng
with this question, this Court by majority observed
"A liability to pay incone-tax is a present

liability though it becones payable after it

is quantified in accordance wi th ascertainabl e

data."
The only difference between Incone-tax Act and the | present
Act is that while in the Income-tax Act section 3 thereof
does not expressly nmke, the liability subject to the
provisions of tile Finance Act which fixes the rate, under
the Sal es-tax Act in question section 4 thereof in'terns is
nmade subject to section 5. But under both the Acts there is
a clear di stinction between chargeabi ity and the

quantification of tax. VWiile, it is true that the tax
cannot be, realised without it being quantified, the non-
gquantification of the Iliability wll not destroy t he
liability tinder the clearing section. The liability has to
be distinguished fromits enforceability. It~ cannot be
said, and indeed it |Is not said, that the Incone-tax Act has
no | egal existence till the Finance Act is made, though til

t he Finance

(1) [1966]2 S.C.R 688, 7,8.

568

Act is nmade it cannot be enforced. But reliance is placed
on section 67B of the Inconme-tax Act in support 'of the
contention that its existence in the statute book keeps the
Act alive, for the rate prescribed by the previous Finance

Act is applicable till the new Finance Act is passed. But
it will be noticed that the Court’s decision was not based
on the existence of the said provision but on that of the
charging section itself. It follows that striking out
section 5 does not nake section 4 void, though till an

appropriate section is inserted it remains unenforceable.
The decision of this Court in B. Shanma Rao v. The Union
Territory of Pondicherry(,) is clearly distinguishable.
There, subsection (1) of section 2 of the Pondicherry
General Sales Tax Act, 10 of 1965, provided that :

"The Madras General Sales Tax Act, 1959 (No.
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1 of 1959) (hereinafter referred to as the
Act) as in forcein the State of Madras
i medi ately before the conmencenent of this

Act shall. extend to and cone into force in
the Union of Territory of Pondicherry subject
to the fol | owi ng nodi fi cations and

adaptations.........
Section 1(2) of the said Act provided that the Act would
cone into force on such date as the Governnent by
notification nmay appoint. The effect of the section was
that the Mdras Act as it stood on the date (if the
notification issued would be in force in the Union Territory
of Pondicherry. Indeed it turned out that the Madras Act
was ended before the said notification. This Court held
that there was a total surrender in the matter of sal es-tax
| egislation by the Pondicherry Assenmbly in favour of the
Madras |egislature and for that reason the said sections
were void or stillborn.
It was argued that the Act could not be said to be still-
born as it contained certain provisions independent of the
Madras Act, viz., a section which provided for the appellate
tribunal and the schedule. But it was pointed out that the
core of the taxing statute was in the charging section and
that the remaining sections bad no independent existence.
In the present case the charging section was intact and what
was struck out was only the section providing for rates. It
cannot, therefore, be said that when section 5 was struck
out, section 4 or other sections fell with it.
It was then contended that even if the whole Act was not
stillborn, section 5 was non est, that the amending Act did
not insert a new section 5 but purported to anmend the
earlier section 5 which was not in existence.~ Now under the
East Punjab General Sales Tax (Second Anmendnent) Act, 1952
(Act No. 19 of 1952) section 5 of the East Punjab ' Cenera
Sales Tax Act, 1948 was anended. Section 2 of the said
amendi ng Act says:
(1) [1967] 2 S.C.R 650.
569
. L5
"I'n sub-section (1) of Section 5 of the East Punjab ~Cenera
Sal es Tax Act, 1948, after the word "rates’ the  follow.ng
words shalt be inserted and shall be deened always to -have
been so inserted, nanely :-'not exceeding two pice in _a
rupee’ ."
No doubt in ternms the section inserts ~the ~words  "not
exceeding two, pice in a rupee" in section 5 1f section 5
is inserted in the Act by the Amending Act with~ the said
words added, there cannot possibly be any objection, for
that would be an anendnent of an existing Act. But in
substance the anmendnment brings about the sanme effect. The
words "shall be deened al ways to have been so “inserted"
indicate that in substance section 5, as amended, is
Inserted in the Act with retrospective effect.
Even so it wits contended that section 5, as anended,  only
gave the maxi mumrate and did not disclose any policy giving
guidance to the executive for fixing any rate within that
maxi mum Here we are concerned with sales-tax. |If the Act
had said "2 pice In a rupee" it would be manifest that it
was a clear guidance. But as the Act applies to sales or
purchases of different conmmodities it had becone necessary
to give sone discretion to the Governnent in fixing the
rate. Conferment of reasonable area of discretion by a
fiscal statute has been approved by this Court in nore than
(me decision : see Khandige Sham Bhat v. The Agricultura
Income-tax OFficer(l). At the same time a larger statutory




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 18

di scretion placing a wide gap between the mnimum and the
maxi mum rates and thus enabling the Governnent to fix an
arbitrary rate nmay not be sustained. In the wultinmate
anal ysis, the pernissible discretion depends upon the facts
of each case. The discretion to fix the rate between | pice
and 2 pice in arupee is so insignificant that it is not
possible to hold that it exceeds the permissible limts. It
follows that section 5 of the Act as amended is valid.
The next argument is that section 2(ff) inserted in the
Punjab General Sales Tax Act, 1948, by the East Punjab
CGeneral Sales Tax (Anendnment) Act, 1958 (Act No. 7 of 1958)
Lind anended by Anending Act 13 of 1959 is void. The said
clause (ff) as anmended by Act 13 of 1959 reads

" 'Purchase’; wthall its grammtical or

cognate expressions, neans the acquis

ition of
goods specified iin Schedule "C for use in the
manuf acture of goods for sale for cash or
def erred paynent or other valuable considera-
tion ot herw se than under a nort gage,
hypot hecati on, charge or- pledge."
The first Ilinb of the argunent is that the definition of
"purchase"” is nore conprehensive than the definition of
"sal e" under the Indian Sale of Goods Act and, therefore,
the State Legislature was
(1) [1963] 3 S.C. R /809.
570
i nconmpetent to nake a | aw under entry "sale or purchase" in
List 11 of the 7th Schedule to the Constitution. The
constitutional position is well settled. Entry 54 of List
Il of the 7th Schedule to the Constitution reads :
"Taxes on the sale or purchase of goods other
than newspapers, subject to the provisions of
entry 92A of List 1."
In The State of Madras v. Gannon Dunkerley & Co. (Madras)
Ltd. (1) Venkatarama Aiyer, J., speaking for the Court,
observed
"Thus, according to the |aw both of England
and India, in order to constitute a sale it is
necessary that there should be an agreenent
bet ween the parties for the purpose of
transferring title to goods which of course
presupposes capacity to contract, that it nust
be supported by noney consideration, and that
as a result of the transaction property  nust
actually pass in the goods. Unl ess these
elements are present, there can be no sale.
Thus, if nerely title to the goods passes. but
not as a result of any contract between the
parties, express or inplied, there is no
sale.”
This Court also held that the State Legislature, by
enlarging the ,definition of "sale", could not include
transactions which were not sales according to the well
established concepts of law tinder the Law of Contract  or
the Sal e of Goods Act; see Sales-tax Oficer v. Budh Prakash
(2 ) and CGeorge Oakes v. State of Madras(3).
Bearing that in mnd et us look at clause (ff) in section 2
of the Principal Act in which the said clause was inserted.
The ingredients of the definition of "purchase" are as
follows : (i) there shall be acquisition of goods; (ii) the
acquisition shall be for cash ,or deferred paynent or other
val uabl e consideration; (ii) the said val uable consideration
shall not be other than under a nortgage, hypothecation
charge or pledge. Cause (h) of’ section 2 defines thus
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"sal e" neans an transfer of property in goods
ot her than goods specified in Schedule C for
cash or deferred paynment or other valuable
consi deration but does not include a nortgage,
hypot hecati on, charge or pl edge.
If we turn to the Sale of Goods Act, section 4 thereof
define contract of sale of goods. It reads :
"Contract of sale of goods is a contract
whereby the seller transfers or agrees to

transfer the property ill goods to the buyer
for a price......
(1) [ 1959] S.C R 379, 397- 398

(2) Al.R 1964 S.C. 459

(3) A 1. R 1962 S C. 1037

571
The essential requisite of sale are (i) there shall be a
transfer of property or agreement to transfer property by
one party to another; -and (ii) it shall be for consideration

of noney paynent or prom se thereof by the buyer. A sale
and a purchase are different aspects of t he samne
transaction. If we lookat it fromthe standpoint of a

purchaser it is purchase and if we look at it from the
standpoint of the seller it is a sale. \Wether purchase or
sale it shall have the said ingredients both in common |aw
and under the Indian Contract Act. 'Price' has been defined
in the Sale of Goods ‘Act to nean noney consideration for the
sale of goods : see s. 2(10) of the lndian Sale of Goods

Act . It will, therefore, be seenthat the ‘definition of
"purchase’ in the Act prinma faci e appears to be wider in
scope than ’sale’. Wile transfer of goods fromone person
to another is the ingredient of "sale’ ~in general |aw,

acquisition ion of goods, which may in its  conprehensive
sense take in voluntary as well as involuntary transfers, is
an ingredient of 'purchase’ in clause (ff). While 'price’

i.e., noney consideration, is the ingredient of 'sale’

cash, deferred paynent or any valuable consideration is an
i ngredi ent of 'Purchase’. But a closer scrutiny compels us
to give a restricted neaning to the expression "acquisition"
and "price". Acquisition is the act by which a person ac-
quires property in athin-. "Acquire" is to becone the
owner of the property. One can, therefore, -acquire a
property either by voluntary or involuntary transfer. But
the Sales Tax Act applies only to "sale" as defined in the
Act. Under clause (h) of section 2 of the Act it is defied
as a transfer of property. As purchase is only a differed,
aspect of sale, Ilooked at fromthe stand point ~of the
purchaser, and as the Act inposes tax at different points in
respect of sales, having regard to the purpose of the ,ale,
it is unreasonable to assunme that the Legi sl ature
contenplated different categories of transactions when the
taxable event is it the purchase point. Wether it is sale
or purchase the transaction is the sane. If it was a
transfer inter vivos, in the case of a sale it nust equally
be so in the case of a purchase. Context, consistency —and
avoi dance of anonmaly demand a restricted neaning. That it
nmust only nean transfer is also nade clear by the nature of
the transactions excluded from the acquisition, nanely,
nort gage, hypot hecation, charge or pledge-all of them belong
to the species of transfer. W nust, therefore, hold that the

expr essi on "acquisition"” in clause (ff) of section2
of the Act neans only "transfer".
Now. coming to the expression "price". it 1is no doubt

defined in the Sale of Goods Act as "npbney consideration”.
Cash or deferred paynent in clause (ff) of section 2 of the
Act satisfied the said definition. The expression "val uable
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consideration" has a wder connotation, but the sai d
expression is also wused in the sane collocation in the
definition of "sale" in section 2(h) of the Act. The said
expression nust bear the sane neaning, in clause

5 72

(ff) and clause (h) of section 2 of the Act. It may al so be
noticed that in nmost of the Sales Tax Acts the sane three
expressions are used. It has never been argued or decided

t hat the said expression nmeans other t han nonet ary
consi deration. This consistent |egislative practice cannot
be ignored. The expression "val uable consideration"” takes
colour from the preceding expression "cash or deferred
payment " . If so, it can only nean sone other nopnetary
payment in the nature of cash or deferred paynent. W,
therefore, hold that clause (ff) of section 2 of the Act is
not void for |egislative inconpetence.

Anot her argument to invalidate clause (ff) of section 2 of
the principal Act may also be noticed. It is said that that
clause' offends Art. 14 of the Constitution on the ground
that by " reason of the said definition the sane goods if
purchased by a manufacturer would be taxed but they would
not be taxed if purchased by a person other than a
manuf act urer. But a «close scrutiny of clause (ff) of
section 2 discloses that there is a reasonable classi-
fication in the said definition. The raw goods purchased by
a manufacturer are transformed on manufacture into sone
ot her goods and that is the reason why the Legislature taxes
the goods before they lose their identity. ‘But where no
manuf acturer intervenes there is no such netanorphosis and,
therefore, the taxable event is the sale. There is
certainly a reasonabl e relation between the object of the
statute and the differences between the two categories of
transactions.

The next argunent turns upon the interpretation of clause

(ff). The argunent is, to come Linder the definition of
"purchase” it is not enough that the acquisition of goods
shall be for cash etc. but that the acquisition shall be for
use in the manufacture of goods for sale for cash etc: O

this construction it 1is argued that the tax levied was
excise duty and, therefore, beyond the conpetence of the
State Legislature. The contention is that the tax on the
purchase was in connection with the manufacture of goods
and, therefore, an excise duty. There is an essentia
di stinction between the two inposts : while excise duty is
in respect of manufacture of goods, the sales-tax is~ upon
the sale of the goods. The question, therefore, is  whether
under the Act the purchase tax is inmposed on the sale of the
goods or in connection with the manufacture of goods. The
decisions of this Court establish that "in order to be ,in
excise duty (a) the | evy must be upon 'goods’ and (b) the
taxable event nust be the nmanufacture or production of
goods." : see Messrs. Shinde Brothers v. The Deputy
Conmi ssioner, Raichur(l) The tax has no nexus wth the
manuf acture of goods. The purpose for which the goods -are
purchased is only relevant for fixing the

(1) Gvil Appeals No. 1580-1586, 1588 and 1590- 1600 of 1966
(deci ded on 26-9-1966).

573

taxabl e event, but the tax is on the purchase of the goods.
That taxable event is fixed before the goods are actually
manuf act ur ed. W, therefore, hold that the tax wunder the
Act is a purchase tax and not an excise duty.

Then it is contended that while section 15 of the Centra
Sal es Tax Act, 1956 (Act 74 of 1956) inposes a restriction
on the State not to tax at nore than one stage, the anending
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Act by introducing the definition of "purchase" enables the
State to tax the same goods at the purchase point and at the
sale point. But this argunent m sses the point that goods
purchased and the goods sold are not identical ones.
Manuf acture changes the identity. Therefore, the sane goods
are not taxed at two stages.
The last argunment is that the said definition only takes in
the purchase of goods for use in the manufacture of goods,
but tax is inposed on the purchase of goods for producing
oil. To state it differently, oil is not manufactured out
of oil seeds but only produced. Reliance is placed upon the
user of two words in_ the Act, viz. mnufacturing or
processing in the proviso to sub-section (2) of section 4
and sub-section (5) thereof and the expression "edible oils
produced" in entry 57 of Schedule B to the Act and a con-
tention is raised that the Act itself makes a distinction
bet ween manufacturing ~and processing and nanufacture and
production and, therefore, oil is not manufactured but only
produced ‘fromoil seeds. Support . is sought to be derived
for this argument fromthe decision of this Court in Union
of Indiav. Delhi Coth & CGeneral MIlls(1l). But a perusa
of the judgment shows that this Court only held that refined
oi | produced out of seeds was only an internediate stage in
the manufacture and was, therefore, not liable to excise
duty. On the other band, the dictionary neaning of
"manufacture" is "transformor fashion raw naterials into a
changed form for use". Wen oil is produced out of the
seeds the process certainly transforns raw nmaterial into
different article for use. W cannot, therefore, accept
this contention.
Now coming to Civil Appeals Nos. 39 to 43 of 1965, the first
additional point raised is that when iron scrap is converted
into rolled steel it does not involve the process of
manufacture. It is contended that the said conversion does
not involve any process of manufacture, but the scrap is
made into a better marketable commodity. Before the High
Court this contention was not pressed. That apart, it is
clear that scrap iron ingots undergo a vital change in the
process of manufacture and are converted into a different
commodity, viz., rolled steel sections.  During the process
the scrap iron loses its identity and beconmes a new
mar ket able comuodity. The process is certainly one of
manuf act ur e.
(1) [21963] Supp. 1 S.C R 586.
574
The next argument is that the Act is in conflict wth
section 15 of the Central Sales Tax Act, 1956, inasmuch as
it enables the levy of sales-tax at nore than one stage. In
these and connected appeals we are concerned only with two
periods-the first period upto Cctober 31, 1958 ~and the
second period from Novenber 1, 1958 to March 31, 1960. It
is, therefore, necessary to notice the relevant provisions
governing the said two periods.
The relevant part of section 15 of the Central Sales Tax
Act, 1956 (74 of 1956), as anmended by Central Sales Tax
(Anmendrent) Act 16 of 1957, reads thus :

"Every sales tax law of a State shall, in so

far as it inposes or authorises the inposition

of a tax on, the ,,ale or purchase of declared

goods, be subj ect to the fol l owi ng
restrictions and conditions, nanely
(a) the tax payable wunder that law in

respect of any sale or purchase of such goods
inside the State shall be levied only in
respect of the last sale or purchase inside
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the State and shall not exceed two per cent of
the sale or purchase price
(b) notwi t hstanding anything contained in
clause (a), no tax shall be levied in respect
of the last sale or purchase inside the State
if the declared goods purchased are intended
for sale in the course of inter-State trade or
commer ce
Expl anati on. The expression "last sale or purchase inside
the State means the transaction in which a deal er registered
under the sales tax | aw of the State--
(1) sells to or purchases from another such
deal er declared goods for use by the purchaser
in the manufacture of goods for sale or for
use by the purchaser in the execution of any
contract; or
(ii) purchases declared goods from another
such dealer for sale to a deal er not
regi stered under” the sales tax law of the
State or to a consuner in the State."
This section was anended by the Central Sales Tax (Amrend-
ment) Act 31 of 1958 with effect from Cctober 1, 1958. The
rel evant part of the amended section reads :
"Every sales tax law of a State shall, in so
far as it inposes or authorises the inposition
of a tax on the sale or purchase of declared
goods, be subj ect to the fol l owi ng
restrictions and conditions, nanely
(a)the ‘tax payabl e under that |aw in respect
of any
sale or —purchase of such goods inside the
State shall not
exceed.two per cent. of the sale or purchase
price there-
575
of, and such tax shall not be levied at @ nore
than one stage;
(b) Where a tax has been | evied under, that
law in respect of the sale or purchase /inside
the State of any decl ared goods and such goods
are sold in the course of interstate trade or
commerce, the tax so levied shall be refunded
to such person in such nanner and subject to
such conditions is nmay be provided in any |aw
in force in that State.
Wiile section 15 of the Central Sales Tax Act before the
amendment described the stage at which the purchase tax can
be I evied, section 15 after the amendment only decl ares. that
it cannot be levied at nore than one stage. This Court in
Ms Mdi Spinning & Weaving MIIls Co. Ltd. v. Conmi ssioner
of I ncone-tax, Punjab & Anr. (1) observed as follows :
"The meaning or the intention of clause (3) of
Art. 286 is not to destroy all charging
sections in the Sales Tax Acts of the States
whi ch are discrepant with section 5(a) of the
Central Sales Tax Act, but to nodify them in
accordance therewith. The law of the State is
declared to be subject to the restrictions and
conditions contained in the law nmade by

Parlianment and the rate in the State A

ct would
pro tanto stand nodified. The effect of Art.
286(3) is now brought out by the second
proviso to s. 5(1). But this proviso is
enacted out of abundant caution and even
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without it the result was the sane."
The effect of this judgnent is that the stage prescribed
under section 15 of the Central Sales Tax Act before the
amendnment and the prohibition against taxation at nore than
one st age contained in the amended section woul d
automatically control the provisions of the Punjab Genet-at
Sal es Tax Act, 1948. Wth the result upto Cctober 1, 1958,
tinder the State Sales Tax Act a tax could be levied only in
respect of purchase of declared goods inside the State and
only on the purchase made by a deal er of goods for use by
him in the manufacture of goods; and from Cctober 1, 1958,
the State can only levy tax at one stage. For the second
period the Central Act by its own force did not fix the
st age.
Pursuant to the provisions of section 15 of the Central
Sal es Tax Act, before it was anended, Act 7 of 1958 added
clause (ff) to section 2 of the Principal Act fixing the
same stage indicated by section 15 of the Central Act, i.e.
the stage when the purchase is nade by a dealer for use in
the manufacture of goods. This section was anended by Act
13 of 1959 and Act 24 of 1959. ~Under the latter anendnent
in clause (ff) of section 2 for the words "goods for use in
the manuf acture of goods for sale" the
(1) [1965] 1 S.C R 592.600.
576
words "goods specified in Schedule 'C for wuse in the
manuf acture of goods for sale" were substituted; that is to
say, the stage for taxation prescribed in the earlier
definition was anended. It may be recalled that under the
Central Sales Tax Act, as anmended, the description of the
stage was omtted, but that does not affect the 'question
for that description is nmintained even under the  anended
clause (ff). It follows fromthe said discussion that the
Punjab General Sales Tax Act, during the crucial period
which is the subject matter of these appeals, in terms fixed
a stage for taxation, i.e., the stage of purchase by a
dealer for wuse in the nmanufacture of goods. There are,
therefore, no merits in this contention either,
Now coming to Civil Appeals Nos. 81 of 1965 and 540 of 1965,
three additional points are raised by M. Desai, namely, (i)
by including in the term "purchase", read wth the
definition of "dealer", where there is acquisition of cotton
t hrough conmi ssion agents, the State Legislature has
exceeded its | egislative power under entry 54 of List 11, of
Schedule 7 to the Constitution; (ii) ,during the relevant
period tax was |leviable on cotton without fixing any stage
and at nore than one stage in violation of section 15 of the
Central Sales Tax Act, 1956; and (iii) there is no rationa
basis to single out the three itens, nanely, cotton, /oil-
seeds and resin for inposition of purchase tax and,
therefore, the relevant provisions offend Art. 14  of the
Constitution.
We have already held in another context that there are no
nmerits in the second point.
The first point need not detain us, as in the Hi gh Court  no
specific point was raised in that regard.
On the third point also no adequate material was placed in

the court below and, therefore, it does not call for our
consi der ati on.

In the result the appeals are dismssed with costs. One
hearing fee

R K P.S. Appeal s
di sm ssed
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