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1. Leave granted.

2. Chall enge in this appeal is to the judgnent rendered by a

Di vi si on Bench of the Punjab and Haryana H gh Court
uphol di ng the conviction of the appellant for offence

puni shabl e under Section 302 of the Indian Penal Code, 1860
(in short "IPC) in terns of the judgnent dated 9/10.10.1997
passed by the Additional Sessions Judge, Hi ssar

3. A synoptical resume of the prosecution case is as under

The prosecution machinery was set into notion at the

i nstance of Shankar - PW5 who had four brothers. Chhajju

Ram (hereinafter referred to as the 'Deceased’ ) was younger to
PW 5- Shankar and they had a joint khewat in the revenue
estate of village Sirdhan. On 9.9.1993 the said Shankar and
his brother Nain Sukh and deceased Chhajju Ram went to

their fields known as Theriwala for irrigating the |and.” Amar
Singh (who faced trial and was acquitted) and Daya Nand

(appel lant herein) were already irrigating their fields. Shankar
and others were to take turn of irrigation.at 8.00 A M from
the accused. At 8.00 A.M deceased Chhajju Ram diverted the
irrigation water to his field. Accused Daya Nand objected that
his turn of water had not yet started. Chhajju Ramretorted
that their turn started from8.00 AAM onwards. An al tercation
took place between Shankar and the deceased on one side

and the accused on the other. Accused threatened that they
will see themand both of themleft towards the vill age.
Shankar and others also went to supervise the flow of
irrigation water through the water courses. In the neantine,
both the accused cane fromthe side of village Sirdhan

Accused Daya Nand was arned with a gun. Accused Amar

Si ngh exhorted his son accused -Daya Nand to fire a shot.
Accused Daya Nand then fired a shot fromhis gun towards

Chhaj ju Ram who took a turn but was hit on the right side of
the wai st and fell down. Blood started oozing out fromthe fire
shot injury. Nain Sukh (PW®6) also reached there at the Naka
and wi tnessed the occurrence apart from Shankar. Thereafter,
accused fled away towards the village along with the gun
Chhajju Ramwas admitted to Civil Hospital, Fatehabad by his
br ot her Shanker and Nai n Sukh, where he was decl ared dead
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by the doctor. Ruga Ex. PG was sent by Dr. Jagdish

Chaudhry to the Station House Oficer, Police Station

Fat ehabad. A wirel ess nessage Ex. PK was sent by the said
Police Station to Police Station Bhattu. Ram Kumar, Assistant
Sub inspector along with some constabl es reached G vi

Hospi tal Fatehabad and recorded the statenent of Shanker in
Cvil Hospital, Fatehabad. That statement Ex. PG 1 was sent
to the Police Station and on its basis, FIR was recorded by
Sat bir Singh MHC, copy of which is Ex. PG 3. |nquest
proceedi ngs were conducted and report Ex. PF/ 1 was

prepared by Ram Kumar Assi stant Sub Inspector in the

presence of Devi Lal and Shanker Lal PW. He nmpved an
application Ex. PF and post nobrtem exam nation was

conducted vide report EX. PF/2 by Dr. S.P. Mmani. Miltiple
wounds of snall sizes were found and el even pellets were
recovered fromthe abdonen of the deceased. The pellets were
sealed in a vial. The clothes of the deceased were renoved and
seal ed into a parcel. The cause of death was due to shock and
haenorrhage as a result of fire arminjuries which were ante
nmortemin nature and sufficient to cause death in the

ordi nary course of nature vide post nortemreport Ex. PF/ 2.
Ram Kumar, Assistant Sub | nspector along with Ram Kunmar
Constabl e then went to village Sirdhan. He inspected the spot
in the presence of Nain Sukh, Ram Sarup,  Sarpanch and Bri ]
Lal, Chowkidar. Bl ood stained earth was lifted, nmade into a
seal ed parcel and taken into possession vide recovery nmeno
Ex. PH One enpty cartridge of 12 bore was found |ying which
was also lifted, made into a seal ed parcel and taken into
possessi on vide menop Ex. PJ. Rough site plan, Ex. PL, was
prepared and statenents of other wtnesses were recorded.
Accused Daya Nand produced a doubl e barrel gun, Ex. P-8,
licence, Ex. P-9, and two live cartridges. Sketch map, Ex. PP
of the gun was prepared. The gun was placed in a seal ed
parcel. The licence and the two live cartridges were al so seal ed
in parcel and taken into possession vide meno Ex. PP/ 1. The
case property was sent for Chem cal ‘Exam nation and for

report of the Ballistic expert of (Forensic Science Laboratory,
Haryana, Madhuban. Vide report, Ex. PO the doubl e barre

gun, Ex. P8, was found in working order, the enpty cartridge
hereinafter referred to as the crinme cartridge, which was lifted
fromthe spot, Ex. P6, was opined to have been fired fromthe
said gun. The pellets recovered fromthe dead body were
opined to be pellets as are usually | oaded in shot gun
cartridges, including 12 bore cartridge. As per reports, Ex.
PO' 1 and Ex. PO/2, human bl ood was found in bl ood stained
earth and on shirt, Ex. P-1, Banian, Ex. P-2 and underwear

Ex. P-3 of the accused. After conpletion of investigation
accused was sent up for trial

Charge was franed agai nst accused Daya Nand under
Section 302 I PC and 27 of the Arms Act, 1959. Charge was
framed agai nst accused Amar Singh under Section 302 read
with Section 34 | PC

4, In order to establish the accusations the prosecution
exam ned 10 wi tnesses and the report of the Forensic Science
Laboratory, Haryana, Madhuban was exhi bited.

5. Accused persons during their exam nation under Section
313 of the Code of Crimnal Procedure, 1973 (in short
"Cr.P.C.") pleaded innocence and false inplication. The Tria
Court relied on the evidence of eye wi tnesses Shankar (PWb)
and Nain Sukh (PWs). It found the prosecution evidence

cogent and credible and recorded conviction of the appellant.
But so far as accused Amar Singh is concerned, it was held
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that the evidence was not sufficient to fasten guilt on him

6. In appeal, it was submitted that the evidence of Shankar
(PWs) and Nain Sukh (PWs) shoul d not have been relied upon.

It was further submitted that a single shot that too on the hip
cannot attract application of Section 302 | PC. Prosecution
with reference to the evidence of Shankar (PW) and Nain

Sukh (PWs) submitted that the evidence was cl ear and cogent

and, therefore, the accused persons were to be convicted. The
Hi gh Court, as noted above, dism ssed the appeal

7. Basi c challenge in this appeal is to the conviction under
Section 302 | PC

8. It was contended, as was done before the Trial Court and
the Hi gh Court, that Section 302 | PC has no application.

9. Lear ned counsel for the State, on the other hand
supported the i npugned j udgnent.

10. The crucial question is as to which was the appropriate
provision to be applied.” In the scheme of the IPC cul pabl e
homicide is genus and " nurder’ its specie. Al ’'murder’ is
"cul pabl e hom ci de’ ‘but not vice-versa. Speaking generally,

"cul pabl e homi ci de’ sans ’'special characteristics of nmurder is
cul pabl e homi ci de not’ anobunting to nurder’. For the purpose

of fixing punishment, proportionate to the gravity of the
generic of fence, the | PC practical ly recogni zes three degrees of
cul pabl e homicide. The first is, what may be called, ’cul pable
hom ci de of the first degree’'. This is the gravest form of

cul pabl e hom cide, which is defined in Section 300 as

"murder’. The second may be ternmed as 'cul pabl e homi ci de of
the second degree’. This is punishable under the first part of
Section 304. Then, there is 'cul pabl e hom cide of the third
degree’. This is the | owest type of cul pable hom cide and the
puni shment provided for it is also the | owest anpng the

puni shnments provided for the three grades. Cul pabl e hom cide

of this degree is punishabl e under the second part of Section
304.

11. The academi c distinction between ’'nurder’ -and ' cul pabl e
hom ci de not anounting to nurder’ has al ways vexed the

Courts. The confusion is caused, if Courts |osing sight of the
true scope and nmeaning of the ternms used by the legislature in
these sections, allow thenselves to be drawn into mnute
abstractions. The safest way of approach to the interpretation
and application of these provisions seens to be to keep in
focus the keywords used in the various clauses of Sections

299 and 300. The followi ng conparative table will. be helpful in
appreciating the points of distinction between the two of fences.

Section 299 Section 300

A person conmits cul pabl e hom cide Subj ect to certain exceptions

if the act by which the death is cul pabl e hom cide is nurder caused is done

\ 026
if the act by which the
death is caused is done -
| NTENTI ON

(a) with the intention of causing (1) with the intention of
deat h; or causi ng death; or

(b) with the intention of causing (2) with the intention of
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such bodily injury as is likely causi ng such bodily injury
to cause death; or as the offender knows to be
likely to cause the death of
the person to whomthe harm
i s caused; or

(3) Wth the intention of
causing bodily injury to any
person and the bodily injury
i ntended to be inflicted

is sufficient in the

ordi nary course of nature

to cause death; or

KNOW.EDGE

* Kk kk

(c) with the know edge that the act (4) with the know edge t hat
i's likely to cause deat h. the act is so immnently
dangerous that it must in a

probability cause death or
such bodily injury as is
likely to cause death, and
wi t hout any excuse for
incurring the risk of causin

death or such injury as is
ment i oned above.

12. Clause (b) of Section 299 corresponds with clauses (2)
and (3) of Section 300. The distinguishing feature of the nens
rea requisite under clause (2) is the know edge possessed by
the of fender regarding the particular victimbeing in such a
peculiar condition or state of health that the internal harm
caused to himis likely to be fatal, notwi thstanding the fact
that such harmwould not in the ordi nary way of nature be
sufficient to cause death of a person in norrmal health or
condition. It is noteworthy that the "intention to cause death’
is not an essential requirenment of clause (2). Only the
intention of causing the bodily injury coupled with the

of fender’ s know edge of the |ikelihood of such injury causing
the death of the particular victim is sufficient to bring the
killing within the anbit of this clause. This aspect of clause
(2) is borne out by illustration (b) appended to Section 300.

13. Clause (b) of Section 299 does not postul ate any such
know edge on the part of the offender. |nstances of cases
falling under clause (2) of Section 300 can be where the
assai l ant causes death by a fist blow intentionally given

knowi ng that the victimis suffering froman enlarged liver, or
enl arged spl een or diseased heart and such blowis likely to
cause death of that particular person as a result of the

rupture of the liver, or spleen or the failure of the heart, as the
case may be. If the assailant had no such know edge about

the di sease or special frailty of the victim nor an intention to
cause death or bodily injury sufficient in the ordinary course

of nature to cause death, the offence will not be rmurder, even
if the injury which caused the death, was intentionally given.
In clause (3) of Section 300, instead of the words '"likely to

cause death’ occurring in the correspondi ng clause (b) of
Section 299, the words "sufficient in the ordinary course of
nature to cause death" have been used. Cbviously, the
distinction |lies between a bodily injury likely to cause death
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and a bodily injury sufficient in the ordinary course of nature
to cause death. The distinction is fine but real and if

over|l ooked, may result in mscarriage of justice. The difference
bet ween cl ause (b) of Section 299 and clause (3) of Section 300
is one of the degree of probability of death resulting fromthe

i ntended bodily injury. To put it nore broadly, it is the degree
of probability of death which determ nes whet her a cul pabl e

hom cide is of the gravest, nediumor the | owest degree. The

word 'likely in clause (b) of Section 299 conveys the sense of
probabl e as distinguished froma mere possibility. The words
"bodily injury....... sufficient in the ordinary course of nature to
cause death" mean that death will be the "nost probable”

result of the injury, having regard to the ordinary course of

nat ure.

14. For cases to fall within clause (3), it is not necessary that

the of fender intended to cause death, so long as the death
ensues fromthe intentional bodily injury or injuries sufficient
to cause death in the ordinary course of nature. Rajwant and
Anr. v. State of Kerala, (AR 1966 SC 1874) is an apt
illustration of this point:

15. In Virsa Singh v. State of Punjab, (AR 1958 SC 465),
Vivian Bose, J. speaking for the Court, explained the meaning

and scope of clause (3). It was observed that the prosecution

nust prove the followi ng facts before it can bring a case under
Section 300, "thirdly". First, it nust establish quite objectively,
that a bodily injury'is present; secondly the nature of the

injury nust be proved. These are purely objective

investigations. Thirdly, it must be proved that there was an
intention to inflict that particular injury, that is to say, that it
was not accidental or unintentional or that some other kind of
injury was intended. Once these three elenments are proved to

be present, the enquiry proceeds further, and fourthly it mnust

be proved that the injury of the type just described made up of
the three elenents set out above was sufficient to cause death

in the ordinary course of nature. (This part of the enquiry is
purely objective and inferential and has nothing to do with the

i ntention of the offender.

16. The ingredients of clause "Thirdly" of Section 300, IPC
were brought out by the illustrious Judge in his terse language
as follows:

"To put it shortly, the prosecution nust prove
the followi ng facts before it can bring a case
under Section 300, "thirdly".

First, it nust establish, quite objectively, that
a bodily injury is present.

Secondly, the nature of the injury nust be
proved. These are purely objective
i nvesti gations.

Thirdly, it must be proved that there was an
intention to inflict that particular bodily injury,
that is to say that it was not accidental or

uni ntentional, or that some other kind of

i njury was intended.

Once these three el enents are proved to be

present, the enquiry proceeds further and,

Fourthly, it must be proved that the injury of
the type just described nmade up of the three
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el enents set out above is sufficient to cause
death in the ordinary course of nature. This
part of the enquiry is purely objective and
inferential and has nothing to do with the
intention of the offender.”

17. The | earned Judge explained the third ingredient in the
foll owi ng words (at page 468):

"The question is not whether the prisoner
intended to inflict a serious injury or a trivia
one but whether he intended to inflict the
injury that is proved to be present. |f he can
show that he did not, or if the totality of the
ci rcunst ances justify such-an.inference, then

of course, the intent that the section requires
is not proved. But if there is nothing beyond
the injury and the fact that the appellant
inflicted it, the only possible inference is that
he intended toinflict it. Wiether he knew of its
seriousness or intended serious consequences,

is neither here or there. The question, so far
as the intention is concerned, is not whether

he intended to kill, or to inflict an injury of a
particul ar degree of /seriousness but whether

he intended to inflict the injury in _question
and once the existence of the injury i's proved
the intention to cause it will be presuned

unl ess the evidence or the circunstances

warrant an opposite conclusion.”

18. These observations of Vivian Bose, J. have becone | ocus
classicus. The test laid down by Virsa Singh' s case (supra) for
the applicability of clause "Thirdly" is now ingrained in our

| egal system and has becone part of the rule of |aw Under
clause thirdly of Section 300 |IPC, cul pable hom cide is

murder, if both the follow ng conditions are satisfied: i.e. (a)
that the act which causes death is done with the intention of
causi ng death or is done with the intention of causing a bodily
injury; and (b) that the injury intended to be inflicted is
sufficient in the ordinary course of nature to cause death. It
nmust be proved that there was an intention to inflict that
particular bodily injury which, in the ordinary course of
nature, was sufficient to cause death, viz., that the injury
found to be present was the injury that was intended to be
inflicted.

19. Thus, according to the rule laid down in Virsa Singh's
case, even if the intention of accused was linmited to the
infliction of a bodily injury sufficient to cause death in the
ordi nary course of nature, and did not extend to the intention
of causing death, the offence would not be nurder.

Illustration (c) appended to Section 300 clearly brings out this
poi nt .

20. Clause (c) of Section 299 and clause (4) of Section 300
both require know edge of the probability of the act causing
death. It is not necessary for the purpose of this case to dilate
much on the distinction between these correspondi ng cl auses.

It will be sufficient to say that clause (4) of Section 300 would
be applicabl e where the know edge of the offender as to the
probability of death of a person or persons in general as
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di stingui shed froma particular person or persons \026 being
caused fromhis immnently dangerous act, approxinmates to a
practical certainty. Such know edge on the part of the offender
nmust be of the highest degree of probability, the act having
been commtted by the offender w thout any excuse for

incurring the risk of causing death or such injury as aforesaid.

21. The above are only broad guidelines and not cast iron

i mperatives. In nost cases, their observance will facilitate the
task of the Court. But sonetines the facts are so intertw ned
and the second and the third stages so tel escoped into each
other that it may not be convenient to give a separate

treatnent to the matters involved in the second and third

st ages.

22. The position was illumnatingly highlighted by this Court
in State of Andhra Pradesh v. Rayavarapu Punnayya and Anr.

(1976 (4) SCC 382), Abdul Waheed Khan @ Waheed and Ors.

v. State of Andhra Pradesh (2002 (7) SCC 175), Augustine

Sal danha 'v. St at e of Karnataka (2003 (10) SCC 472),

Thangiya v. State of T.N (2005 (9) SCC 650) and in Rajinder v.
State of Haryana (2006 (5) SCC 425).

23. Consi dering the evidence on record in the background of
the principles of l'aw, ‘the inevitable conclusion is that the
appropriate conviction would be under Section 304 Part |1 |PC.

The conviction is accordingly altered.

24. Undi sputedl y, ‘the accused has suffered custody of nearly
8= years. The sentence is restricted, therefore, to the period
al ready undergone. The appeal is allowed to that extent. The
accused person be set at liberty forthwith unl'ess required in
custody in any other case.




