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PETI TI ONER
TRI PURA GOODS TRANSPORT ASSOCI ATI ON AND ANR.

Vs.
RESPONDENT:
COW SSI ONER OF TAXES AND OTHERS
DATE OF JUDGVENT: 15/ 12/ 1997
BENCH

SUHAS C. SEN, K. VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:
ORDER
I.A3is an application for recalling- of the order
passed by this Court on 3rd March, 1997.
Awit petitionwas filed by Tripura Goods Transport
Associ ation chal |l enging the  conpetence of the State
Legislature to pass any lawrelating to "transportation of

goods". The case of the Association was that t he
transporters were not liable to pay Sales Tax as they were
neither "Dealers" in terms of the Act nor had any authority
to sell on behalf of the dealers. Various other points were

made in the wit petition. One of the points related to
submitting of various forns under ‘the Sales Tax Rules by the
transporters at the check-posts. The wit petition was
di smi ssed by the Gauhati H gh Court. The ~Association
approached this Court by a special leave —petition. The
special |leave petition was disposed of by a consent order
dated 1.10.1996 which was as under

"I'f a Transporter furnishes Form

XVITTA of FormXViIIB (prescribed

under Rule 47A and 47C respectively

of the Tripura Sales Tax Rules,

1976) entitled an information of

i mport/export of taxable goods to

the appropriate of ficer, such

transporter shall not be required

to furnish Form XXIV. |f, however,

the transporter does not furnish

Form XVI11A or XVIIIB prescribed

under Rul e 47 A and 47C

respectively of Tripura Sales Tax

Rules, it is obvious, he shall have

to furnish From XXI V.

The |l earned counsel for the State

of Tripura further Carifies that

the declaration in Form XVIIIA or

XVI1IB can be furni shed with

respect to all goods.

In view of the aforesaid agreed

order it is not necessary for us to

express any opi ni on on t he
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guestions of law raised in this

speci al | eave petition.

The speci al | eave petition is

di sposed of accordingly."

Thereafter, another application was made on behal f of
the transporters on which a further order was passed on
3.3.1997 to the follow ng effect:

" Hear d.

M. Kapil Sibal, learned counse

for the applicant states t hat

because the petitioners are not

deal ers, t hey are not bei ng

supplied with forns 18A and 18B

He, therefore, subnits that it is

not possible for the petitioners to

produce the said forms.. On this

subm ssion, M. ML: Vermm, |earned

counsel for~ the State of  Tripura

responds that ~while he cannot give

any response with respect to the

guestion whet her the applicants are

dealers or not, he assures that if

and when the applicants approach

the Commi ssi oner of Taxes, he shal

ensure t hat t hese forms are

supplied to the petitioners. The

sai d st at enent is recorded

herewi t h.

For the above reasons, we also do

not express any opinion whether the

applicants are dealers or not.

The application is disposed of with

above clarification."

The State of Tripura has nownade this application for
recalling of the order dated 3rd March, 1997 on the ground
that the order was entirely against the provisions of the
Tripura Sales Tax Rules framed under the Tripura Sal es Tax
Act, 19966. It has been stated that the order was passed on
the basis of an erroneous and unauthorized concessi on made
by the Senior Counsel for the State. The concession was made
wi t hout obtaining instructions fromthe comm ssioner of Tax
who was also present in the court at the time of the
proceedi ngs. It has been contended that Form XVIIILA
prescri bed under Rule 47A of the Rules can only be for
"Deal ers" and not for transporters. Form-XVIIIA cannot be
i ssued to the transporters. The concession rmade on behal f of
the State Counsel was against the statutory provisions and
was unaut horized. It has been submitted that order passed on
the basis of this erroneous concession shoul d be recall ed.

W are of the viewthat there is considerable force in
the subnission nmade on behalf of the State. The nateria
part of Rule 47A is as under:

47A(1). " \here the procedure laid

down in Rule 46 or Rules 62 cause

inconvenience to a dealer, such

deal er nay transport consignnent or

t axabl e goods despatched from any

pl ace outside Tripura, on the basis

of intimation furnished by such

dealer in formXVIII A in accordance

with the provisions contained in

this Rule, form such rail way

station, steaner station, post

office, airport or any other place

notified under Section 37 or 38 of
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the Act as nmay be specified in this

behal f for the purposes of this

rule by the authorised officer."

Therefore, it is the dealer and not the transporter who
has to give the necessary information in Formno. XVIIIA

Moreover, the requirenents of Form XVIIIA clearly
indicate that it has to be filled up by a dealer. The form
has to be issued t a "Dealer", the nane and address of the
dealer has to be stated in the form The dealer in that form
has to nmake a declaration to the proper officer various
particul ars including name and address of the seller from
whom the goods were purchased, name and address of the
consi gnee, place of despatch, destination, description of
consi gnnent, quantity, weight, value, Consignor’s |nvoice
Nunmber and date, Mde of transport, Railway Receipt or Bil
of Lading or Air Note. -After filling in the form a
decl arati on has tobe made, which is as under

"1/ W hereby declare that |/We

amare a registered dealer  under

the Tripura Sales Tax -Act, 1976,

hol ding registration Certificate

No...... and the above ~Statenents

are true to the best of ny/our

know edge and belief.

The | anguage of Rule 47A and form XVIILI A | eaves no room
for doubt that the formcan only be issued to a dealer
There is no dispute that the transporter i's not a dealer
Form XVI11A is issued to a deal er whose nane, address and
registration no. have to be nentioned by the |ssuing
of ficer. Cbviously, such a form cannot be issued to a
transporter.

The assurance given by the counsel of the State in
Court was "whether the applicants approach the Conmi ssi oner
of Taxes, he shall ensure that these fornms are supplied to
the petitioners.” This assurance was clearly against the
law. Form XVI11 A cannot be issued to the transporters.

Al t hough the order dated 3.3.1997 was based’' on the
assurance given by the senior Advocate appearing for the
State the order will have to be recalled. An advocate
appearing on behalf of the State cannot undertake that the
state will do sonething contrary to the statute. Therefore,
this application is allowed. W wll recall the order passed
on 3.3.1997 and restore the I.A 2 of 1996 for hearing and
di sposal. These applications are di sposed of as above. There
will be no order as to costs.




