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PETI TI ONER
&Pl & ORS.

Vs.

RESPONDENT:
STATE OF U. P.

DATE OF JUDGVENT:
03/ 02/ 1970

BENCH

ACT:

Code of Crimnal Procedure (Act 5 of 1898), ss. 165 &
166(3) Power of officer of a police station to conduct search
of premses located i'n the jurisdiction of another police
station-Recordi ng of reasons of search-Presunption in favour
of official acts under s. 114 Evidence Act, 1872-Bonafides
of search-Right of private defence against police party.

HEADNOTE:

On the basis of a First Information Report regarding | oss of
a buffalo |odged at police station, ~Chhainsa, the Sub-
I nspector of that police station sought to search the house
of the appellants situated in the jurisdiction of police
stati on, Dankaur . The appellants and several ot hers
resisted the search and caused injuries to the police party,
for which they were prosecuted under various sections of the
I ndi an Penal Code. The appellants along with certain others
were convicted by the trial court and their appeals were
disallowed by the H gh Court- By special |eave they
appealed to this Court, contending : (i) that the officer of
a police station cannot carry out a search /in the
jurisdiction of another police station wi t hout the
perm ssion of the Station House Officer of that station; in
the present case the reason given by the Sub-1nspector for
not taking such perm ssion, nanely, that the |I|ocal police
was in |league with the appellants did not satisfy the terns
of s. 166(3) of the Code of Crimnal Procedure; (ii) that
the search was also illegal for the reason that the Sub-
I nspector before attenpting the search did not record his
reasons as required by ss. 165 & 166 of the Code; (iii) that
being illegal the search was not bona fide.- (iv) that the
appellants were entitled to the right of private defence
since they thought that the raiding party were decoits
dressed as policenen.

HELD : (i) In the case of stolen cattle, time is- of the
essence, because once the animal is renmoved and mixed up
with others, it is very difficult to spot it in the big
herds comon in these places. Therefore if the police
officer had reason to believe that the police officers  at
Dankaur woul d take their own tine because they were ni xed up
with the accused party, he had full jurisdiction in taking
recourse to sub-s. (3) of S. 166 and to carry out the search
hi msel f. [493 G H

(ii) No questions were put to the Sub-Inspector to elicit
from himwhether the -reasons for the search were recorded
or not. Regard being had to the regularity of official acts
it rmust be presunmed that the Sub-Inspector nust have taken
the precaution to ’,record his reasons. [494A]

(iii) In the circunstances of the case the search was
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| egal and bonafide. [494 B]

(iv) The accused were infornmed by the Sub-Inspector that it
was the police party which had cone and they had no ’'reason
to attack the police party either as dacoits or in self-
defence in any other form [494 (]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No 159- of
1967.

491

Appeal by special |eave fromthe judgnent and order dated
April 28, 1967 of the Allahabad High Court in Crimna

Appeal No. 2195 of 1964.

Anil  Kumar Gupta, R A~ Cupta and Uma Datta, for the
appel | ant .

O P. Rana, for the respondent.

The Judgrment of the Court was delivered by

H dayatullah, C.J. The appellants are five in nunber who
were prosecuted originally with., 11 others wunder diverse
sections of the Indian Penal Code which included sections
147 and 148 of the Indian Penal Code and ss. 333 and 353
read with s. 149 of ‘the Indian Penal Code. of the origina

16 accused in the/case, 11 were acquitted.in the Court cf
Sessi on. The High Court, on appeal, confirmed their
convi ctions with sone nodifications  and reduced t he
sentences passed onthem As a result of the High Court’s
j udgrment, one of the appellants Gopi stands convicted under
s. 326 of the Indian Penal Code with a sentence of six
nont hs’ rigorous inprisonnment and under s. 148 of the Indian
Penal Code with a like sentence, the two sentences of
i mprisonnent to run concurrently. Qhers are convicted only
under s. 147 of the Indian Penal Code and have been sentenced
to inprisonment already undergone by them which we are told
was in the nei ghbourhood of two weeks. They now appeal by
speci al | eave against their conviction and sentences.

The facts of the case -are as follows. In Novenber 1963 a
she-buffalo belonging to one Rajbir of village Chhainsa,
police station Chhainsa in the district of Gurgaon (then a
part of Punjab and now a part of Haryana) was stolen.
Raj bir’s suspicion was that the appellants Gopi and Minsh

had stolen the buffalo and that they were keeping it in
village Gunpara, police station Dankaur in Bulandshahr
district in Utar Pradesh. There are certain -allegations
that Gopi and Minshi demanded a sum of Rs. 200 for the
return of the buffalo, that the amount was paid but the
buffalo was not returned. W are not concerned wth the

truth of this statenment. A report of theft of buffalo
was | odged at police station Chhainsa on Novemrber 26,
1963. The report was sent to Sub- |nspector Kesar Si ngh

(P.W 1) who was then at another village and he proceeded in
the conpany of three constables and some other villagers to
Gunpar a. From the village he took with him two other
persons Rajey and Chander. The police party was armed wth
rifles. a revolver and lathis. They reached the house of
Gopi and Munshi at about 11-30 p.m and found them sl eeping
in front of their house. Gopi and Munshi were woken up by
the police and were informed that the police party had cone
to search

492

for the buffalo. The prosecution case is that GCopi and
Munshi thereupon rai sed a hue and cry that the police party
had -arrived and on that the -appellants and sone other
persons violently attacked the police party causing sinmple
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injuries to Kesar Singh, Mhan Singh and Sri Ram of the
police force and grievous injury to Jodhra Ram The injury
to Jodhra Ram was caused with a farsa on the head and had
fractured his skull. Later, the police party, when it was
wi t hdrawi ng, was again waylaid and the allegation is that
Kesar Singh was wongfully confined at Naurangpur. He was
then rescued ’'by MilaimSingh, -a constable of police
station Dankaur and Kesar Singh then went to Gunpa a where
he made a report to the police station officer Dankaur who
had by that tine returned. It may be nmentioned that on
behal f of the appellants -a report was al so | odged at police
station Dankaur at 4 a.m on the night of the occurrence,
conplaining that a dacoity was attenpted to be commtted at
the house of Gopi and Miunshi by sone persons who were
dressed in police uniform Ilnvestigation then followed and
the appellants with 11 ot hers who have since been acquitted
wer e prosecut ed.
The Hi gh Court considered whether the action of Kesar Singh
in conducting the search outside the limts of his police
station. ‘house was bona fide or under col our of office. It
gave a finding that it was ,not bona fide because Kesar
Singh could have easily asked the police station house
of fi cer of Dankaur to-conduct the search under s. 166(1) of
the Code of Criminal Procedure. H's explanation that the
police at Dankaur were m xed up with the appellants’ party
was considered a | ane excuse. However, the Hi gh Court felt
that the action of the appellants was crimnal because they
knew that it was a police party.
In this appeal, the appellants-had earlier undertaken to
this Court that they would argue a pure point of I|aw and
that the record therefore need not be printed. As a result,
there is no evidence before us. Al that we have is the
copy of the judgnment of the Hi gh Court and the special |eave
petition with the grounds on which this appeal is to be
ar gued. The only question of law argued on behalf of the
appel lants is that the search was illegal and therefore the
appel lants had every right toresist it and further that
they resisted the search party in the exercise of the /right
of private defence, thinking that the raiding party were
decoits dressed in police uniforms.
As to the know edge of the appellants about the identity of
the raiding party, we have had the evidence of the w tnesses
read to us. It is -quite clear fromthat evidence that the
sub-inspector Kesar Singh had communicated to Gopi -and
Munshi that this was a raid by a police party who were out
to search the premnises for

493
the mssing buffalo. Therefore, the statenent of the
appel l ants that they took the raiding party to be dacoits is
not true and we do not, therefore, believe it.
The -argunent, however, was raised- that under s. 165, the
powers of search of station house officer are limted to the
l[imts of his police station and he cannot make a search
within the jurisdiction of another police station house
officer. Reliance was placed upon the provisions of s. 165
to establish this. There is no doubt that that is the
normal and ordi nary provision of the Code but then there is
section 166 also to be read. Under sub-s. 1 of that section
a police officer may invoke the assistance of a police
station house officer of another jurisdiction and ask himto
conduct the search. It is subnmitted that this is what the,
sub-i nspector Kesar Singh ought to have done. The powers of
the police station house officer, however, are not confined
to this only because sub-s. 3 of the sane section gives the
right and authority to the police station house officer to
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conduct search in the jurisdiction of another police station
house officer if he has reason to believe that delay would
be occasioned by requiring the officer in charge of the
ot her police station to cause the search to be made and as a
result evidence of the conmission of the offence would be
concealed or destroyed. This is what the sub-inspector
Kesar Singh seens to have done. His explanation was that
the police of Dankaur were mixed up with the -accused who
had stolen the buffalo and therefore he took it upon hinself
to conduct the search and recover the buffalo. The
explanation in our opinion is believable because no police
of ficer would ordinarily go into another jurisdiction unless
there, are conpelling reasons to do so. A buffalo had been
stolen a few weeks before and nothing had been done to
recover it. In these circunstances the sub-inspector Kesar
Singh mght well have believed that unless he took sone
i nstant action, the buffalo would never be found. Therefore
his action was wth due care and attention and cannot be
said to be mala fide.

It was ‘argued however that the sub-sectionis linmted to
avoi dance of delay and there was no case nade out here that
there was likelihood of delay it the police station house
of ficer of Dankaur had been invited to conduct the search

In our opinion in the case of stolen cattle, tine is of the
essence, because /once the animal is renoved and mxed up
with others, it is very difficult to spot it in the big
herds comon in these places. Therefore if the police
of ficer had reason to believe that the police officers at
Dankaur woul d take their own tine because they were m xed up
with the accused party, he had full jurisdiction.in taking
recourse to sub-s. (3) of s. 166 and to <carry out the
search hinsel f.

It was contended before us that he ought to have recorded
his reasons in witing as required by s. 165 and al so by s.
166. But
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no question appears to have been put to the sub-inspector to
elicit fromhimwhether the reasons were recorded” or,/ not.
Regard being had to the regularity of official acts, we are
entitled to presume that the sub-inspector must have taken

the precaution to record his reasons. In any -event, we
cannot hold this against the prosecution, because there is
no material on which we can proceed. W are therefore

satisfied that the search in this case was bona fide and was
conducted legally by Kesar Singh in another jurisdiction

because be had reason to believe that evidence, nanely, the
buffalo was likely to be lost if he did not take pronpt
action. The accused were inforned by himthat it was. the
police party which had come and they had no reason to attack
the police party either as dacoits or in self-defence in any
other form The offence of the appellants is “therefore
anply brought home to them W see no reason to interfere.
The appeal fails and will be dism ssed.

G C Appeal
di sm ssed
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