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ACT:

Mysore I ncome-tax Act, 1923, s. 25(3)-Hindu undivided famly
carrying on fam |y business-After partition, the sane copar-
ceners wth another formed partnership and was carrying on
the sanme busi ness-Whet her discontinuance of the fam |y busi -
ness wthin the meaning of s. 25(3)-M/sore Inconme-tax Act,
1922- Fi nance Act, 1950-Wet her appeal lay froma judgment of
Mysore High Court arising out of pre-constitution matter-
Interpretation of Art. 136(i) of the Constitution

HEADNOTE

After the partition of a Hndu undivided famly t he
coparceners formed into a partnership and carried on the
same business which was being done by the H ndu undivided

famly

A clause in the deed of partnership was -that "t he
partnership shall ,carry on as a successor to the business
originally <carried on by the H ndu undivided famly". The

assessnment of the H ndu undivided famly for the year 1949-
50 was conpleted on Decenmber 29, 1949. The previous
snment year was Novenber 30, 1947 to Novenber 1, 1948.

Thi s assessnent was sought to be reopened under s. 34 of the
Mysore Income-tax Act, 1923 and an additional demand was
rai sed by the order of the Incone-tax O ficer. On behalf of
the disrupted H ndu undivided famly, an exenption was
claimed wunder s. 25(3) of the Mysore Act of 1923  which
provided that where any business etc. was discontinued ’'no
tax shall be payable in respect of the inconme, profits and

gains of the period between the end date of the previous
year and the date of such di scontinuance.’

The assessee clained the benefit under s. 25(3) of the
Mysore Act on the ground that after partition there was a
di sconti nuance of the business and so no tax was payable.
The I nconme-tax Officer relied on the succession clause which
showed that the business which was being carried on by the

H ndu wundivided famly continued to be carried on by the
partnership firmand al so the cash bal ance, book account and
the stocks of the fam |y business had been transferred from
the books of the famly to that of the firm The Appellate
Assi stant Conmi ssioner and the Tribunal upheld the view of
the Income-tax O ficer. On reference, the H gh Court
answered the question in favour of the assessee. |n ,appea

asses
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to this Court it was contended by the Revenue, that there
was , di sconti nuance of the business within the neani ng of s.
25(3) of the Msore Act. The respondent rai sed a
prelimnary objection that since the matter related to pre-
constitution period and the Mysore H gh Court being the
final authority under the Mysore Act, no appeal lay to any
hi gher , Court.

95

HELD: (i) The requirenent of sub-s. (3) of s. 25 is that
t he busi ness shoul d be discontinued and not that the person
or persons who own the business should cease to be the samne;
the discontinuity nmust be real and factual and it has to be
of the business and not of its owner or owners of the
busi ness. There was no factual cessation of business or its
di scontinuance in the present case. Al that happened was
that previously the owner of the business was the Hindu
undi vided fam |y and subsequently the partnership becane the
owner . There was nerely a change of ownership and the
busi ness ‘as ~such -conti nued. Therefore, there was no
di scontinuance of the business within the neaning of s.
25(3) of the Act. [102B-C, 101B]

(ii) Since the Indian Income-tax Act, 1922 was introduced in
the erstwhile State of Mysore and since this Act was anmended
by s. 3 of the Firnance Act, 1950 (by which it was made
applicable to whole of India except Jammu & Kashnmir), the
Mysore Act therefore has ceased to have any effect except
for the purposes of |evy, assessnent etc. nmentioned in the
secti on. Further '« the judgment of Mysore High Court was
delivered on January 4, 1967 and the appeal was brought by
special |eave wunder . Art. 136 of the Constitution. The
| anguage of Art. 1-36 (i) is very wde to .cover any
j udgrment, including the inmpugned judgnment of the Mysore High
Court, dealing with a pre-constitution matter. [103B]

CI.T. Bonbay v. P.E. Polson, 13- 1.T.R 384, Incone-tax
Appel l ate Tribunal v. Bachraj Nathani of Raipur, 1946 I.T.R
191 and S.N. A S.A Annamal ai Chettiar v. CLT. Mdras, 20
. T.R 238, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil appeal No. 704 of 1968.
Appeal by special leave fromthe judgnent and order dated
January 4, 1967 of the Mysore High Court in|.T.R C No. 43
of 1965.

Jagdi sh Swarup, Solicitor CGeneral A N Kirpal and B. D
Sharma for the appell ant.

MC  Chagla, K R Ranmani and T.A  Ramachandran for. the
respondent .

The Judgrment of the Court was delivered by

Grover, J. This is an appeal by special l|eave and is
directed against the judgnent of the Msore High ' Court
rendered in its advisory jurisdiction on a case stated by
the Conmi ssioner of Incone tax Mysore under S. 66 (2) of the
Mysore Inconme tax Act, 1923, hereinafter called the 'Msore
Act’ .

The facts are not in dispute. The famly of R  Hanu-
mant happa and son was bei ng assessed in the status of Hindu
undivided family with late R Hanumant happa as

96

its karta till there was a partition and all the famly
assets including the cotton business were divided after the
di sruption of the joint fam |y which took place on Novenber
2, 1948. The division took place anmong the following three
coparceners, (1) R Hanumanthappa, Karta, (2) R Rama Setty
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his son and (3) R R Sreenivasa Murthy his grandson. After
the disruption of the fanmily the partnership firmwas fornmed
on Novenber 22, 1948, the partners being the aforesaid
erstwhile three coparceners of the H ndu Undivided fanmily,
hereinafter referred toas 'H U F.’' and R GCopama a
wi dowed daughter of R Hanumant happa. The partnership
wor ked under the nane and style of R Hanumanthappa & Son

Cotton Merchants. It is compn ground that it did the sane
busi ness whi ch was- being done by the H U F. The business
assets and liabilities falling to each coparcener’s share

wer e ent er ed in their personal account s and t hen
retransferred to the partnership firmas contribution of
capital with the exception of a few trade debts. In the

deed of partnership it was stated in paras 2 and 3
fol l ows: -
(2) "WHEREAS t he aforesaid R Hanumant happa
R Rama Setty and R R Srinivasamurthy were
carrying on, as nenbers of a H ndu undivided
famly, a fam |y business as cotton nmerchants,
till they becane divided on 2-11-1948 and the
said three parties desire to continue the
fam |y business constituting thenselves into a
part ner shi p.
(3) WHEREAS it is agreed that the aforesaid
Sreemat hit Gopama shall al so be admtted into
the partnership constituted for the purpose of
the carrying on the famly business after the
partition of the famly as aforesaid.
NOW [|'T | S AGREED BETWEEN THE ' FOUR PARTI ES
HERETO : -
(1)-That the partnership shalt carry on, as
successor to the business, originally carried
on by the Hi ndu Undivided Family of " Cotton
Merchants G nners and Pressers.”
97
The assessment for the assessnment year 1949-50 was conpl eted
on Decenber 29, 1949 on the H U/ F. The previous year was
the Deepavali year ie. Novenber 30, 1947 to Novenber 1
1948 Thi s-assessnment was sought to be reopened  under the
provisions of s. 34 of the Mysore Act._and -an additiona
demand of Rs. 2,25,942/- was raised by the order of the
Income tax Oficer dated Septenber 23, 1959. Before the
Income tax O ficer an exenption had been clai ned on behalf
of the disrupted H- U F. under s. 25 (3) of the Mysore Act.
This provision which was in the sane ternms-as s.” 25 (3) of

the Indian Income tax Act, hereinafter called the ' Indian
Act’, as it stood before the anmendnment of 1939 was as
follows :-
"Wher e any busi ness, profession or
vocation ... on which tax was at any tine

charged under the, provisions of the Msore
I ncome tax Act 1920, is discontinued, no tax
shall be payable in respect of the incone,
profits and gains of the period between the
end date of the previous year and the, date of
such discontinuance, and the assessee nay
further claim that the incone, profits and
gai ns of the previous year shall be deened to
have been the incone profits and gains of the
said period. Were any such claimis nade, an
assessnent shall be nmade on the basis of the
income profits and gains of the said period,
and if an amount of tax has already been paid
in respect of the income profits and gains the
previ ous year, exceeding the amount payabl e on
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the basis of such assessnent, a refund shal

be given of the difference."
The Msore |Incone tax Act 1920 referred to in the above,
provision was in pari materia with a sinilar provision in he
earlier Indian Income Tax Act of 1918. Under those Acts the
income tax was paid for each incone tax year in respect of
the income of that year. As pointed out by the Hi gh Court
the position was changed with the introduction of the I|ndian
Income tax Act 1922 in British India and the Mysore Act 1923
in the erstwhile State of Mysore according to which during
each assessnent year tax was )aid in respect of the income
earned during the previous ear. A situation, therefore,
arose that upon the introduction of the new Act the assessee
had to pay tax in

98
respect of the income of the sanme year both wunder the
earlier Statute and under the later enactnent. It was wth

a viewto renoving this hardship and saving the assessees
from double taxation that provision was nmade in sub-s. (3)
of S. 25 of the new Act to give relief to the assessees to
the extent possible. The assessee, in the present case, was
bei ng assessed under the Mysore Income tax Act 1922 and it
could certainly claimthe benefit of S. 25 (3) of the Mysore
Act provided it coul d prove discontinuance of the business
within S. 25 (3).
In support of the contention that there had been dis-
conti nuance of the assessee’s business as contenplated by S.
25 (3) of the Mysore Act it was urged, inter alia, before
the Incone tax authorities that on partition the business,
had disintegrated into several parts which had been allotted
i ndividually to each copar cener t her eby connoti ng
di sconti nuance of the business. The assets which had beer
acquired by the firmwere of the divided nenbers and did not
belong to the H U F. and a fourth partner had joined the
part ner shi p. This showed that the partnership ha( not
succeeded to the business of the H U F. The Incone tax
Oficer rejected these contentions. Apart from ot her
nmatters he relied on the clause in the partnership deed
whi ch showed that the business which was being carried on by
the H U F. continued to be carried on by the partnership
firmand that the cash bal ance, book account and the stocks
of the fam |y business had been transferrer fromthe books
of the famly to that of the firm
In appeal the, Appellate Assistant Conm ssioner upheld the
view of the Inconme tax officer. It nay be nentioned that
the appellate authority under the Mysore Act was designated
as Deputy Comm ssioner but since that A( was no longer in
force the appeal was heard by the Appellant’ Assistant
Conmmi ssi oner . He took the viewthat the case was one of
succession and not of discontinuance an affirned the /order
of the Incone tax Officer. The Con-, missioner agreed wth
the reasons of the Appellate Assistant Commi ssioner. On
application being made under S. 66 (2) of the Mysore Act the
foll owi ng question was ,referred for the opinion of the High
Court :-

"Whet her on the facts and in the circunstances

of the case, the assessee is entitled to

exenption

99

under Section 25 (3) of the Mysore Income-tax
Act ?"

The Hi gh Court answered the question in favour of the
assessee and agai nst the Revenue.

There are nunerous decisions relating to the question as to
what is meant by business being discontinued as also of
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there having been a succession with reference to s. 25 (3),
of the Indian Act. The |language of s. 25 (3) of the Msore
Act was different and was the same as of the Indian Act
before its anmendnent in 1939. W have to ascertain the
correct scope and anmbit of the words "business is disconti-
nued" which Wuld mean di sconti nuance of business for: the
purpose of s. 25 (3) of the Mysore Act
In Commi ssioner of Inconme tax Bonbay v. P.E. Polsonl’ it was
observed as foll ows: -
"Before the amending Act cane into force the
words "discontinued" and "discontinuance" in
Section 25 of the 1922 Act had been the
subj ect of ‘numerous decisions in the Courts of
I ndi a, anbng them Comm ssi oner of Incone tax,
Bonbay v. Sanjana & Co. Ltd. (1925) 50 Bom
87, Kalumal Shorimal v. Comm ssioner of |ncone
tax, Punjab (1929) 3 1. T. C 341 and Hanutram
Bhur amal~ v. Comm ssi oner of Income Tax, Bihar
(1938) 6 I.T.R 290 and it had been
uniformally decided that these words did not
cover nere change of ownership but referred
only to a conplete cessation of the business.
Their lordships entertain no doubt of the
correctness of these decisions,. which appea
to be inaccord with the plain neaning of the
section and to be in line wth simlar
deci'si ons upon the English Income Tax Acts.
Nor ‘has their correctness been challenged in
the judgment under appeal or in the argunent
before their Lordships."
It was pointed out that under the Indian Act before it was
amended in 1939, s. 25 (3) gave relief in the event of.’
di sconti nuance. The anendnent only  introduced a quali-
fication that if there was a succession in respect of
whi ch.
(1) 13 1.T.R 384.

100

relief was given there should not be any relief upon dis-
cont i nuance. It did not enlarge or Alter the -meaning of
"’ di sconti nuance". In the first case referred to by their

Lordshi ps, a conpany went into voluntary |iquidation and the
[iquidator transferred the business to a new conpany which
continued that business. It was held that the business was
not discontinued wthin the meaning of S. 25 (3) of the
Indian Act. (This was 'before the amendment nade in 1939).
Macl eod C. J. analysed the schene of the ‘Indian Act and
enphasised the fact that under its provisions tax was
chargeable on the profits of a business and it nmade no
difference if there was any change in the persons who

carried on the business so long as the business was

conti nued. In the next case i.e. Kalumal Shorinal there had
been a partition of the H U F. The assessee got the famly  business

s its share. The other coparceners

relinquished their rights therein and started separate busi-
ness of their own. The assessee carried on the business
under the old name and style. The assessee’s contention was
that the fanmily firmhad ceased to exist because the famly
had disrupted. This was rejected by the H gh 'Court on the
ground that the business of the famly could continue in
spite of its disruption. The question really was whether
the business was discontinued or not in consequence of the
breaking up of the famly. It is unnecessary to refer to
the third case as a simlar principle was laid down there
Gille CJ., and Niyogi J., discussed elaborately the case
law relating to sub-s. (3) and (4) of s. 25 of the Indian

a
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Act in Incone tax Appellate Tribunal Bonbay v. Bachraj

Nat hani of Raipurl. The observations nade there are

pertinent for the purpose of the present ,case. This is

what was said :-
"It must be observed that sub-section (3) is
, concer ned wi th business, pr of essi on or
vocation and sub-s. (4) with person. Wen an
owner of a business dies or transfers his
busi ness or when partners dissolve their
partnership, there is discontinuance so far as
the person dying or transferring or t he
separating partners are concerned but there
may be no di scontinuance of the business as
such. Thus the word discontinuity is capable
of double interpretation according as it s
vis-a-vis the

(1) (1946) 1.T.R 191.

101
owners of vis-a-vis the business. In the
fronmer case, the discontinuity is notional or
jural and in the latter case, it is real or
factual . "

Al  the above decisions proceed on the footing that the

requi rement of sub-s. (3) of s. 25 is that the business
shoul d be discontinued and not that the person or persons
who own the business should cease to be the sanme. The dis-
continuity as pointed out in Bachraj Nathani (1) case nust be
real and factual and it has to be of the business and not of
its owner or owners of the business:

A great deal of enphasis has been laid on behalf of the
respondent assessee on the integrity of the business carried
on by the H U F. having been broken by the disruption of the
famly and it is clainmed that the business of the famly
must be deened to have totally ceased or discontinued on
such disruption. Reliance has been placed on a number of
decisions out of which nmention my be nmade only of
S.N. A S A Annanal ai Chettiar v. Conm ssioner of |ncone tax,
Madras(2) in which a H U F. consisting of a father and son
carried on noney | endi ng busi ness under different vilasans.
There was a partition in 1939 under which - some of the
vilasans were allotted to the father and the rest were
allotted to the assessee. The Madras H gh Court held that
as the assets of the HUF. were split up on partition the
famly business no |longer continued its existence but was
term nated and there was, therefore, a discontinuance wthin
the meaning of s. 25 (3) of the Indian Act. It was observed
by the court that the nere fact that after «continuing the
same books of account and the custoners of the noney | ending
busi ness were to sone extent identical, would not nake the
busi ness of the father a continuation of the old business
when once what was a single unit was split up into- various
conponent parts. The parts separated were distinct and
separate parts of a wunified whole but the wunity and
integrity between parts were no | onger possible unless there

was a reunion or partnership. It is apparent that the facts
of this case were different and clearly distinguishable from
t hose of the present case. Here apart from the

ci rcunst ances and facts which have been f ound and
est abl i shed the partner

(1) (1946) LT.R 191.

(2) 20 1.T.R 238.

102

ship deened itself made it clear that the three coparceners
who had effected partnership desired to continue the fanmly
busi ness as partner after the partition of the famly. No-
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thing could be clearer than the | anguage used in sub-cl ause
(1) of clause (3) of the Partnership deed that the partner-
ship shall carry on as successor to the business originally
carried on by the H UF. of cotton ginners and pressers.
Thus there was no factual cessation of business or its
di sconti nuance. Al'l that happened was that previously the
owner of the business was the H U F. and subsequently the
partnership became the owner. There was nerely a change of
ownership and the business as such continued. In other
words the business was never discontinued so as to attract
the provision of S. 25 (3) of the Mysore Act. The judgnent
of the Hi gh Court cannot thus be sustained. The answer
given by it in favour of the assessee wll have to be
di scharged and in its place the question referred is
answered in favour of the Revenue.
W rmay nention a prelimnary objection that was raised on
behal f of the respondent. It -was argued that the nmatter
related to the pre-Constitution period under the Mysore Act
by which the Mysore Hi gh Court had been constituted as the
hi ghest . ‘court and no appeal 1ay to any higher court. The
deci sion of the Mysore High Court, therefore, was final and
no appeal could be entertained by this Court. W find no
force in this objection. By S. 3 of the Finance Act 1950,
the Indian Act was anended. The following amendment is
rel evant for our purposes:

S. 3 "Amendrment of Act Xl of 1922-Wth

effect from 1st day of April, 1950, the

following anendnents shall be made in the

I ncone tax Act, -

(a) for sub-section (2) of section 1 of the

foll owi ng - sub-section shall~ be -substituted,
nanely : -
(2) It extends to the whol e of India, except

the ' State of Jammu & Kashmir
The effect of S. 13 of the Finance Act dealing with repeals
and savings was 'that the Mysore Act ceased to have any
ef fect except to the extent nentioned in the section
103
In the present case the judgnent of the Mysore ~Hi gh  Court
was delivered on January 4, 1967 and the appeal which has
been brought to this Court is by |eave granted under Art.
136 of the Constitution. W are unable to see how under
Art. 136 special Ileave to appeal could not be granted
against the judgment of the Mysore High Court when the
| anguage of Art. 136 (1) is very wide and expressly covers
any judgment etc. passed or made by any court or Tribunal in
the territory of India.
In the result the appeal is allowed and the question is
answered as nentioned above. Oning to the previous order of
this court dated February 2, 1968 the appellant, shall pay
the costs of the respondent in this Court.
S. C Appeal al | owed.
8- M 245Sup. Cl / 71.
104




