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1. We have had the benefit of perusing the judgnent
prepared by | earned brother P.K. Balasubramanyan, J. in Gvi
Appeal No. 3703 of 2003 titled Ms. Grnar Traders v. State of
Mahar ashtra and Qthers, wherein | earned brother has taken

into consideration various deci sions of this Court,

i ncl udi ng deci si ons delivered by 3-Judge Benches, and

various aspects considered therein, and thought it proper to
refer the question regarding interpretation and applicability of
Section 11A introduced into the Land Acquisition Act, 1894

(for short \023the LA Act\024) by Amendnment Act 68 of 1984 +to the
Mahar asht ra Regi onal and Town Pl anni ng Act, 1966 (for short

\ 023t he MRTP Act\024) for consideration by a larger Bench. A 3-
Judge Bench of this Court in Nagpur |nprovenment Trust

v. Vasantrao and Qthers, (2002) 7 SCC 657 and U.P.  Avas
Evam Vi kas Parishad v. Jainul |slam and Another

(1998) 2 SCC 467, on interpretation of the provisions of the
Acts under challenge, has held that the LA Act was

i ncorporated in those statutes, that is, they were cases of

| egi sl ation by incorporation and, therefore, the anmendnent

br ought about subsequently in the LA Act would not apply to

the statutes in question. However, beneficial amendnent of
paynment of conpensation under the anmended provisions of

the LA Act was made applicable and the owner of the |and was
held to be entitled to the beneficial paynent of conpensation

It appears, it was so held to save the Acts fromthe vice of
arbitrary and hostile discrinination. There does not appear to
be any justifiable reason for not applying this principle so far
as it relates to the acquisition of land. |If the land is not
acquired within the stipulated tine, then the whol e

proceedi ngs in acquisition comes to an end, and thereby the

owner of the land would be entitled to retain his |and which
appears to be the superior right than the owner\022s right
to get the conpensation for acquisition of his |and. A 2-
Judge Bench of this Court in State of Maharashtra and

Anot her v. Sant Jogi nder Singh Kishan Singh and
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Q hers, 1995 Supp. (2) SCC 475 has held that Section 11A of

the LA Act is a procedural provision and does not stand on the
same footing as Section 23 of the LA Act. W find it difficult to
subscribe to the view taken. Procedure is a node in which the
successive steps in litigation are taken. Section 11A not only
provides a period in which the | and acqui sition proceedi ngs

are to be conpleted but also provides for consequences,

nanely, that if no award is nade within the tine stipul ated,

the entire proceedings for the acquisition of the | and shal

| apse. Lapsing of the acquisition of the land results in owner
of the land retaining ownership right in the property and
according to us it is a substantive right accrued to the owner
of the land, and that in view thereof we feel Section 11A of the
LA Act is part of the law which creates and defines right, not
adj ective | aw which defines nethod of enforcing rights. It is a
l aw t hat creates, defines and regulates the right and powers of
the party. For this and the other reasons assigned by our

| ear ned brother, we are in agreenent with himthat the

guesti on i'nvolved requires consideration by a |arger Bench

and, accordingly, we agree with the reasons recorded by ny

| earned brother for referring the question to a |larger Bench
However, on consideration of the erudite judgment prepared

by our esteemed & | earned brother Bal asubramanyan, J.,
regretfully we are unabl e to persuade ourselves to agree to the
decision arrived at by himon interpretation of Section 127 of
the MRTP Act and al so reference of the case to a |arger Bench
Section 127 of the MRTP Act is a special provision and woul d

be attracted in the peculiar facts and circunstances

mentioned in the Section itself. ~ The Section provides a
procedure for the | and owner to get his |and de-reserved if
steps are not taken by the State Governnent within the
stipulated period and the relief which the owner of the land is
entitled to is also provided therein.~ The steps to be taken for
acqui sition of land as provi ded under Section 127 of the MRTP
Act have to be taken into consideration keeping in mnd the
time | ag between the period the Iand is brought under
reservation and inaction on the part of the State to acquire it.
Section 127 of the MRTP Act is a unique provision providing
remedi al measure to the owner of the |and whose land is

under the planning schene for a |ong period of tinme, which
woul d be interpreted in the facts and circunstances of each

i ndi vi dual case. |t does not have any universal application
and, therefore, the applicability thereof would depend on the
facts of each case. S.L.P.(C No.11446 of 2005 titled Ms. S. P
Bui | di ng Corporation and Anr. v. State of- Miharashtra and

QO hers, is required to be decided by this Bench only and,
therefore, we propose to decide it as foll ows:

2. Leave granted.

3. The brief facts necessary for deC|d|ng the questi ons
raised in this appeal are that appellant No.1 is a partnership
firmregi stered under the Indian Partnership Act, 11932 and

is the owner of an i movable property, i.e. a piece of |and,
bearing City Survey No.18/738, adneasuring about 5387.35

sq.yds. situated at Carm chael Road, Malabar Hi |l Division
Munbai - 400026.

4, On 7.7.1958, Bonbay Municipal Corporation had

i ssued a declaration under Section 4(1) of the Bonmbay Town

Pl anni ng Act, 1954 (hereinafter referred to as \023the Act of
1954\ 024), expressing its intention to prepare a devel opnent pl an
for the area under its jurisdiction and published a

devel opnent plan in accordance with the provisions of the said
Act on 9.1.1964. The plan was submtted by the Corporation

to the Governnent of Maharashtra for sanction on 8.7.1964

and on 6.1.1967 the Government of Maharashtra accorded
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sanction to the devel opnent plan which pertained to \021D\ 022 Ward
of the Corporation area and the plan canme into force on

7.2.1967. The land of the appellant was notified for

devel opnent as \021Cpen Space and Chil dren\022s Park\022. On
11.1. 1967, the Maharashtra Regi onal and Town Pl anni ng Act,

1966 (hereinafter referred to as \023the MRTP Act\024) repeal ed the
Act of 1954 saving the proceedings already initiated under the

Act of 1954.

5. Proceedi ngs were taken up for acquisition of the |and.
Since no award was made as per Section 11A of the Land

Acqui sition (Arendnent) Act, 1984 which cane into force on
24.9.1984, the acquisition proceedings were decl ared by the

Land Acquisition Oficer to have | apsed. Later on a revised

devel opnent pl an sanctioned by the State Governnent on

6.7.1991 came into effect on 16.9.1991. On 3.2.1998 the
appel l ants served notice through their advocates under

Section 127 of the MRTP Act asking for re-notifying the

property or to release the said property fromreservati on and
accord sanction/approval to devel op the property by the

owner. I'n reply, the Minicipal Corporation, Geater Mnbai

i nforned the appellants that purchase notice issued by their
advocates was invalid as ten years had not expired since the
sanction of the revised devel opment plan, came into force on
16.9.1991. On 18.10.2000, the appell ants again served

purchase notice under Section 127 of the MRTP Act. Again

the Municipal Corporation of Geater Minbai inforned the
appel l ants that the notice was invalid as the period of ten

years had not | apsed fromthe date of the revised plan

6. On 15.3.2002, the appellants addressed yet another
notice to the Minicipal Corporation, G eater Minbai under

Section 127 of the MRTP Act stating therein that ten years\022
peri od had | apsed on 16.9.2001 and since no proceedings for

acqui sition of the land as contenpl ated under Section 127(1)

of the MRTP Act or under the Land Acquisition Act , 1894
(hereinafter referred to as \023the LA Act\024) havi ng been
commenced nor has any award been nade or conpensation

paid, the property should be de-reserved. The purchase notice
was served on the Minicipal Conmissioner, G eater Minbai

on 19. 3. 2002.

7. The counsel for respondent- Mini ci pal Cor porati on
has submitted certain docunents before us at the tinme of

hearing. In pursuance of the purchase notice served on-the

Muni ci pal Corporation, Geater Minbai, a neeting of the

| mprovenent Committee was called. On 9.9.2002 (docunent
no.1), the Inprovenent Committee passed Resol ution No.183
recomendi ng the Municipal Corporation to initiate the

acqui sition proceedi ngs under the provisions of Section 126(2)
and (4) of the MRTP Act read with Section 6 of the LA Act, as
anended upto date, or in the alternative to recomrend

acqui sition as provided under Section 126(1) of the MRTP Act.
The rates for acquisition under the LA Act and that under the
provi sions of Section 126(1) of the MRTP Act were also
provided for. On 13.9.2002 (docurment no.2) wi thout there
bei ng any resol ution sanctioning acquisition or taking steps
for acquisition, an application was sent by the Chief Engineer
(Devel opnent Plan) to the State Governnent for initiating
acqui sition proceedi ngs under Section 126 of the MRTP Act as
amended upto date read with Section 6 of the LA Act.
Thereafter, on 16.9.2002 (docunent no.3) the Corporation
passed Resol uti on No.956 whereby sanction was given to
initiate the acquisition proceedings of the |and and the
Muni ci pal Commi ssioner was authorised to nake an

application to the State Governnent under the provisions of
Section 126(2) & (4) of the MRTP Act read with Section 6 of the
LA Act, as anmended upto date; and / or, initiate proceedi ngs
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under Section 90(1) & (3) of the Bonbay Muinicipa
Cor poration Act, 1888 as anmended upto date, for the | and
bei ng purchased by the Commi ssioner on behal f of the
Corporation. After the Resolution was passed, on 17.9.2002
(document no.4) a letter was witten by the Chief Engineer
(Devel opment Pl an) to the Secretary, Urban Devel opnent
Depart nent, Governnent of Mharashtra informng that the
Cor porati on have accorded sanction to initiate acquisition
proceedi ngs and for the said purpose authorized the Minicipa
Conmi ssioner to make an application to the State Government
as per the provisions of Section 126(1) of the MRTP Act as
amended upto date to issue orders for acquisition of the
property under the MRTP Act read with Section 6 of the LA
Act. The letter dated 17.9.2002 is reproduced herein:-

\ 023To,

The Secretary,

Urban Devel opnent Dept.,

Covt. of Mharashtra,

Mant ral aya

Munbai - 400032

Sub: Acquisition of |and bearing C S. No.18738 of
Mal abar Hi Il divisionTeserved for Children Park.

Ref : i)/ TPB-4302/572/UD- 11 dtd. 27. 3. 02
ii) CHE/ ACQ C/ 962 dtd. 13.9.2002

Sir,

Wth reference to above, it is to be nentioned
here that Corporation by their Resolution No. 956 of
16. 9. 2002 (copy encl osed) have accorded sanction to
initiate the acquisition proceedings for the above
mentioned | and reserved for Children\022s Park adm
approxi mately 4504.52 sq.nt. and al'so authorized
the Muni ci pal Conmi ssioner to make application to
State CGovt. as per provision of 126(1) of the
MR &T.P. Act 1966 as anended upto date to issue
order for the acquisition of property under reference
as provided under the provisions of sec. 126(2) (3)
and (4) of the MR &T.P. Act 1966 as anmended upto
date read with section 6 of L.A Act 1894. The
application to State CGovt. along with the required
information in the usual proforma in triplicate & three
copi es of plans have already been submitted vide
this office letter issued u/no. CHE/ ACQ C/ 962 dtd.
13.9.2002 (copy enclosed). This is for information
and further necessary action.

Yours faithfully,

Sdf -
CH EF ENG NEER
( DEVELOPMENT PLAN)\ 024

Later on the State Government on 20.11.2002 issued a

notification exercising the power conferred by sub-section (4)
read with sub-section (2) of Section 126 of the MRTP Act read
with Section 6 of the LA Act.

8. Havi ng aggri eved by the action of the respondents,
the appellants filed a wit petition in the H gh Court of

Judi cature at Bonbay which was registered as Wit Petition

No. 353 of 2005 (Ms. S.P. Building Corporation & Anr. vs.

State of Maharashtra and Ors.) chall enging the proceedings
initiated by the respondents. It was contended by the
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appel | ants that under Section 127 of the MRTP Act, no steps
havi ng been taken within the period prescribed, the reservation
is deenmed to have | apsed; and secondly, the acquisition
proceedings initiated under the MRTP Act, are deened to have

| apsed in view of Section 11A of the LA Act, the award having
not been admittedly made within two years fromthe date of
publication of the declaration. The Division Bench of the
Bonbay Hi gh Court disnissed the petition on both counts. It
was held by the Bonbay Hi gh Court that the resolution of the

| nprovenent Committee passed on 9.9.2002 and the letter

witten by the Chief Engineer dated 13.9.2002 would constitute
a ‘step\ 022 taken by the Minicipal Corporation as provided under
Section 127 of the MRTP Act. The Division Bench relying on a
judgrment of this Court in the case of State of Maharashtra

and Another v. Sant Jogi nder Singh Kishan Singh and

Q hers, 1995 Supp. (2) SCC 475, has held that Section 11A of
the LA Act as anended i s not applicable to the proceedings for
acqui sition initiated under the MRTP Act and dism ssed the wit
petition.

9. The appellants filed this appeal by way of S.L.P. (O
No. 11446 of 2005 challenging the order of the Division Bench
of the Bonbay Hi gh Court. Thi's Court by an order dated
11.7.2005, issued notice and tagged the case along with C A

No. 3703 of 2003 wherein-a 2-Judge Bench of this Court had
doubt ed the correctness of the decision rendered by this Court
in Sant Jogi nder Singh Case (supra) on which the Bonbay

Hi gh Court has relied, in regard to the applicability of the
new y inserted provision of Section 11A of the LA Act, to the
acqui sition under Chapter VII of ‘the MRTP Act.' Thus, the
matter has been heard along with C. A. No.3703 of 2003

wherein the only question raised is in regard to the
applicability of the new provision of Section 11A of the LA Act
to the acquisition nade under the MRTP Act;  whereas, apart
fromthe said question, in this case we are also required to
deci de the scope and anbit of Section 127 read with Section

126 of the MRTP Act for the purposes of de-reservation of the

| and reserved under a devel opnent (pl an

10. The question that requires consideration and
answer in the present case is : Wuether the reservation has

| apsed due to the failure of the planning authority to take
steps within the period of six nmonths fromthe date of service
of the notice of purchase as stipulated by Section 127 of the
MRTP Act; and also the question as regards applicability of
new Section 11A of the LA Act to the acquisition of | and under
the MRTP Act.

11. Under Section 2(19) of the MRTP Act, the planning
authority nmeans a local authority and includes other
authorities provided in clauses (a) and (b). The local authority
is defined in Section 2(15) which for the purposes of this case
woul d be the Minicipal Corporation of Geater Minbai
constituted under the Bonmbay Municipal CorporationtAct.

12. Chapter VII of the MRTP Act deals with | and
acquisition. Sections 125 to 129 fall in Chapter VII. Section
125 provides that any land required, reserved or designated in
a regional plan, devel opnment plan or town planni ng schene

for a public purpose or purposes including plans for any area
of conprehensi ve devel opment or for any new town shall be
deened to be | and needed for a public purpose within the
meani ng of the LA Act. Section 126 provides three nodes of
acquisition of the land included in the town planning scheme
for the public purpose. Section 127 provides for |apsing of
reservation if the |l and reserved, allotted or designated is not
acquired by agreenent within 10 years fromthe date on which

a final regional plan or final devel opnent plan cones into force
or if proceedings for acquisition of |and under the MRTP Act or
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under the LA Act are not commenced within such period, then
the owner or any person interested in the |and may serve a
notice. If within six nonths fromthe date of service of such
notice, the land is not acquired or no steps as aforesaid are
commenced for its acquisition, the reservation, allotment or
designati on shall be deened to have | apsed and the | and shal
be deenmed to be rel eased from such reservation. Section
128(1) confers the power on the State Governnent to acquire
the I and needed for a public purpose different fromany public
pur pose under the scheme, or purpose of the planning
authority or devel opnent authority or appropriate authority;
the State Governnent nmay, notw thstandi ng anyt hing

contained in the MRTP Act, acquire the | and under the

provi sions of the LA Act. Section 129(1) empowers the
Col l ector after the publication of the declaration under Section
126(2) to enter on and take possession of the |and under
acquisition after giving a notice of 15 days.

13. Section 127 falling in Chapter VII requires
interpretation in the present case. However, the sane cannot
be understood w thout reference to Section 126 which has an

i mportant bearing while interpreting the words used in Section
127, nanely, \023the land is not acquired or no steps as aforesaid
are commenced for its-acquisition\024. Therefore, the rel evant
provisions to be considered are Sections 126 and 127 of the
MRTP Act . Section 126 of the MRTP Act reads as foll ows:

\ 023126. Acquisition of land required for public
pur poses specifiedin plans.- (1) Wen after the
publication of a draft Regional Plan, a Devel opnent
or any other plan or Town Pl anning Scheme, any
land is required or reserved for any of the public
pur poses specified in any plan or schene under this
Act at any tine the Planning Authority,

Devel opnent Authority, or as the case may be, any
Appropriate Authority may, except as otherw se
provided in section 113A, acquire the |land, \026

(a) by agreenent by payi ng an anount agreed
to, or

(b) in lieu of any such anpbunt, by granting the
| and- owner or the | essee, subject, however, to
the | essee paying the | essor or depositing with
the Pl anning Authority, Devel opnent Authority
or Appropriate Authority, as the case may be,
for paynent to the |l essor, an anount

equi valent to the value of the lessor’s interest
to be determned by any of the said

Aut horities concerned on the basis of the
principles laid down in the Land Acqui sition
Act, 1894, Floor Space Index (FSI) or

Transf erabl e Devel opment Rights (TDR)

agai nst the area of |and surrendered free of
cost and free fromall encunbrances, and al so
further additional Floor Space |ndex or

Transf erabl e Devel opnment Ri ghts agai nst the
devel opnent or construction of the anmenity

on the surrendered land at his cost, as the

Fi nal Devel opnent Control Regul ations

prepared in this behalf provide, or

(c) by naking an application to the State
CGovernment for acquiring such | and under the
Land Acqui sition Act, 1894,
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and the land (together with the anenity, if any, so
devel oped or constructed) so acquired by agreenent
or by grant of Floor Space |ndex or additional Floor
Space I ndex or Transferable Devel opnment Rights
under this section or under the Land Acquisition
Act, 1894, as the case may be, shall vest absolutely
free fromall encunbrances in the Planning

Aut hority, Devel opnent Authority, or as the case

may be, any Appropriate Authority.

(2) On receipt of such application, if the State
CGovernment is satisfied that the | and specified in
the application is needed for the public purpose
therein specified, or if the State Governnent (except
in cases falling under section 49 and except as
provided in section 113A) -itself is of opinion that
any | and included in any such plan is needed for

any public purpose, it nmay nake a declaration to

that effect inthe Oficial Gazette, in the manner
provi ded in“section 6 of the Land Acquisition Act,
1894, in respect of the said | and. The declaration so
publ i shed shall, notwi thstanding anything

contained in the said Act, be deened to be a

decl arati on duly made under the said section

Provi ded that, subject to the provisions of sub-
section (4), no such declaration shall be made after
the expiry of one year fromthe date of publication of
the draft Regional Plan, Devel opnent Plan or any

ot her Plan, or Schene;, as the case may be.

(3) On publication of a declaration under the said
section 6, the Collector shall proceed to take order
for the acquisition of the land under the said Act;
and the provisions of that Act shall apply to the
acqui sition of the said land, with the nodification
that the nmarket value of the land shall be, --

(i) where the land is to be acquired for the
pur poses of a new town, the narket value
prevailing on the date of publication of the
notification constituting or declaring the
Devel opnent Authority for such town;

(ii) where the land is acquired for the purposes
of a Special Planning Authority, the market

val ue prevailing on the date of publication of
the notification of the area as an undevel oped
area; and

(iii) in any other case the market value on the
date of publication of the interim devel opnent
pl an, the draft devel opnent plan or the plan
for the area or areas for conprehensive

devel opnent, whichever is earlier, or as the
case may be, the date or publication of the
draft town planning scheme :

Provided that, nothing in this sub-section shal
affect the date for the purpose of determning the
mar ket value of land in respect of which
proceedi ngs for acquisition commenced before the
comencemnent of the Maharashtra Regional and

Town Pl anni ng (Second Amendnent) Act, 1972:
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Provided further that, for the purpose of clause (ii)
of this sub-section, the market value in respect of

I and included in any undevel oped area notified

under sub-section (1) of section 40 prior to the
conmencemnent of the Maharashtra Regi onal and

Town Pl anni ng (Second Amendnent) Act, 1972,

shall be the market value prevailing on the date of
such comrencenent.

(4) Notwi thstandi ng anyt hing contained in the
proviso to sub-section (2) and sub-section (3), if a
declaration is not made within the period referred to
in sub-section (2) (or having been nade, the

af oresai d period expired on the commencenent of

t he Maharashtra Regi onal” and Town Pl anni ng
(Amendnent) Act, 1993), the State Covernment may
make a fresh declaration for acquiring the |and
under the Land Acquisition Act, 1894, in the

manner provi ded by sub-sections (2) and (3) of this
section; 'subject to the nodification that the narket
val ue of the land shall be the market value at the
date of declaration in the Oficial Gazette made for
acquiring the | and afresh.\024

Under sub-section (1) of Section 126, after publication of the
draft regional plan, a devel opnent or any other plan or town

pl anni ng schene, any |l and required or reserved for any of the
public purposes specified in any plan-or schene under the

VMRTP Act, may be acquired (a) by agreenment between the

parties by paying an ampunt agreed to; or (b) by granting the
| and owner or the | essee, Floor Space |Index (FSI) or
Transferabl e Devel opment Rights (TDR) agai nst-the area of

| and surrendered free of cost and free fromall encunbrances
and al so further additional Floor Space I'ndex or Transferable
Devel opnent Ri ghts agai nst the devel opment or construction

of the amenity on the surrendered | and at his cost, as the

Fi nal Devel opnent Control Regul ations prepared in this behalf
provide; or (c) by nmaking an application to the State
Government for acquiring such | and under the LA Act. ~Sub-
section (2) provides that on receipt of such application or on
its own notion, the State Government woul d satisfy itself that
the land specified in the application, is needed for a public
purpose and, if it is so found, would make a decl aration by
issuing a notification in the Oficial Gazette in the nmanner
provided in Section 6 of the LA Act. Proviso is added to sub-
section (2) whereunder a declaration under Section 6 of the LA
Act in the Oficial Gazette has to be nmade w thin one year from
the date of publication of the draft regional plan, devel opnent
pl an or any other plan or schene, as the case may be. Sub-
section (3) postulates that on publication of a declaration in
the O ficial Gazette under Section 6 of the LA Act, the Collector
shal | proceed to take orders for the acquisition of the |and
under the LA Act and the provisions of that Act shall apply to
the acquisition of the said land with certain nodifications as
provided in clauses (i), (ii) and (iii) of sub-section (3) for
determ nation of the market value on the basis of different
dates. Sub-section (3) nmakes it abundantly clear that after
publication of the declaration in the Oficial Gazette under
Section 6 of the LA Act, the entire procedure which shall be
followed will be as provided under the LA Act, that is to say,
from Section 8 onwards upto Section 28 of the LA Act which

deal with acquisition of |and under the LA Act.

14. Sub-section (2) of Section 126 provides for one
year\022s limitation for publication of the declaration fromthe
date of publication of the draft plan or scheme. Sub-section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 21

(4), however, enpowers the State Governnent to nake a fresh
decl arati on under Section 6 of the LA Act even if the

prescri bed period of one year has expired. This declaration is
to be issued by the State Government for acquisition of the
 and wi thout there being any application noved by the

pl anni ng/ 1 ocal authority under clause (c) of Section 126(1).
Sub-section (4) of Section 126 authorizes the State
CGovernment to nmake a declaration for acquisition of the | and
under Section 6 of the LA Act without any steps taken by the
pl anni ng authority, i.e., Bonbay Minicipal Corporation

Under sub-section (4) of Section 126, the State CGovernnent
can nake a fresh declaration if the declaration under sub-
section (2) of Section 126 was not nade within the tine
stipulated for acquisition of the land, if it is satisfied that the
land is required for a public purpose, subject to the

nodi fication that the market value of the land shall be the
mar ket val ue at the date on which the declaration in the
Oficial Gazette is nmade for acquisition of the |and afresh.
Sub-section (4) is the provision whereunder only the State
CGovernment i's authorized and enpowered to issue fresh
declaration for acquiring the | and under the LA Act.

15. Section 127 of the MRTP Act which requires
consideration in the present case is a provision which
provides, as is clear fromits heading itself, for |apsing of
reservation of the/lands included in the devel opnent plan

The devel opnent authority for utilization of the |land for the
purpose for which it is included in the plan-has to take steps
and do things within the period stipulated in a particular span
of time, the | and having been reserved curtailing the right of
the owner of its user. Section 127 reads as under:

\023127. Lapsing of reservations.- If any | and

reserved, allotted or designated for any purpose

specified in any plan under this Act is not acquired

by agreenent within ten years fromthe date on

whi ch a final Regional Plan, or final Devel opnent

Plan cones into force or if proceedings for the

acqui sition of such |and under thi's Act or under the

Land Acquisition Act, 1894, are not comenced

wi thin such period, the owner or any person

interested in the land nay serve notice on the

Pl anni ng Aut hority, Devel opment Authority or as

the case may be, Appropriate Authority to that

effect; and if within six months fromthe date of the

service of such notice, the land is not acquired or no

steps as aforesaid are comrenced for its

acquisition, the reservation, allotnent or

designati on shall be deermed to have | apsed, and

thereupon the | and shall be deened to be rel eased

fromsuch reservation, allotment or designation and

shal | becone available to the ower for the purpose

of devel opnent as otherw se pernmissible in the case

of adjacent |land under the relevant plan.\024

Section 127 prescribes two tinme periods. First, a period of 10
years within which the acquisition of the |and reserved,
allotted or designated has to be conpleted by agreenent from
the date on which a regional plan or devel opment plan cones
into force, or the proceedings for acquisition of such |and
under the MRTP Act or under the LA Act are comenced.

Secondly, if the first part of Section 127 is not conplied with
or no steps are taken, then the second part of Section 127 will
cone into operation, under which a period of six nmonths is
provi ded fromthe date on which the notice has been served by
the owner within which the | and has to be acquired or the

steps as aforesaid are to be commenced for its acquisition.
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The six-month period shall comence fromthe date the owner

or any person interested in the land serves a notice on the

pl anni ng authority, devel opnment authority or appropriate
authority expressing his intent clainng de-reservation of the
land. If neither of the things is done, the reservation shal

| apse. If there is no notice by the owner or any person
interested, there is no question of |apsing reservation

al l ot ment or designation of the |and under the devel opnent

pl an. Second part of Section 127 stipulates that the
reservation of the |and under a devel opnent schene shal

lapse if the land is not acquired or no steps are taken for
acquisition of the land within the period of six nmonths from
the date of service of the purchase notice. The word *aforesaid\ 022
in the collocation of the words \023no steps as aforesaid are
conmenced for its acquisition\024 obviously refers to the steps
contenpl ated by Section 126 of the MRTP Act.

16. I f no proceedi ngs as provi ded under Section 127 are
taken and as a result thereof the reservation of the | and

| apses, the |land shall be released fromreservation, allotnent
or designation and shall be available to the owner for the

pur pose of devel opnent. The availability of the land to the
owner for the devel opment would only be for the purpose

which is permissible in the case of adjacent |and under the

rel evant plan. Thus, even after the release, the owner cannot
utilize the land in whatever nmanner he deens fit and proper

but its utilisation has to be in conformty with the rel evant
plan for which the adjacent |lands are permtted to be utilized.
17. It is an adnitted position that on 16.9.1991 the
revi sed devel opnent plan was sanctioned and 10 years have
expired on 15.9.2001 w thout there being any acquisition or
steps being taken for acquisition of the land in question. On
15. 3. 2002, the purchase notice under Section 127 was given

by the appellants which was received by the authorities on

19. 3.2002. Under the second part of Section 127, the | and

was either required to be acquired or steps in that regard have
to be comenced by 18.9.2002. For the first time after the
service of purchase notice, on 9.9.2002 a proposal was made

by the I nprovenent Conmittee recomendi ng the Minici pal
Corporation for sanction to initiate the acquisition

proceedi ngs. On 13.9.2002 without there being any resol ution
by the Municipal Corporation, the Chief Engineer

(Devel opmrent Pl an) sent an application to the State

Government for initiating the acquisition proceedings. For the
first tine on 16.9.2002, a resolution was passed by the
Muni ci pal Corporation whereby sanction was givento initiate
the acquisition proceedings of land and the Minicipa
Conmi ssi oner was authorised to nmake an application to the

State CGovernnent and on 17.9.2002 a letter was sent by the
Chi ef Engi neer (Devel opnent Plan) to the Secretary, Urban

Devel opnent Departnent, Government of Mharashtra for
initiating acquisition proceedings. Admttedly, in the present
case, the land was neither acquired nor were the steps taken
within 10 years fromthe date on which the final regional plan
or final devel opnment plan cane into force.

18. Shri Shekhar Naphade, Senior Advocate appearing
for the State and Shri Bhi m Rao Nai k, Senior Advocate

appearing for the Municipal Corporation contended that the
steps were taken on 17.9.2002 when in pursuance of the
resol uti on passed by the Minicipal Corporation of Geater
Munbai, the Chief Engineer (Devel opment Plan) sent a letter

to the State of Maharashtra enclosing therewith a copy of
Resol uti on No. 956 dated 16.9.2002, requesting that the steps
be taken for acquisition of the land and this step taken by the
respondents woul d constitute ‘steps\022 for the acquisition of the
| and under cl ause (c) of Section 126(1) of the MRTP Act, the
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sanme havi ng been taken on 17.9.2002 when the period of six
nont hs had not expired, the same to be expired on 18.9.2002

and, therefore, the provision of de-reservation under Section
127 woul d not apply.

19. It is contended by Shri Soli J. Sorabjee and Shr
U U Lalit, learned senior counsel appearing for the appellants,
that the intent and purpose of Section 127 of the MRTP Act is
the acquisition of land within six nonths or the steps are
taken for acquisition of the land within six nonths, which
could only be when a declaration under Section 6 of the LA Act
is published in the Oficial Gazette. |1t is submitted by the

| ear ned senior counsel that the words \023if within six nmonths
fromthe date of the service of such notice, the land is not
acquired or no steps as aforesaid are comenced for its

acqui sition\024 are not susceptible of a literal construction and
the words have to be gi ven-a neani ng whi ch saf eguards a

citizen against arbitrary and irrational executive action which
in fact, may not result in acquisition of the land for a | ong
period to cone. I't cannot be doubted that the period of 10
years is ‘a long period where the | and of the owner is kept in
reservation. Section 127 gives an opportunity to the owner for
de-reservation of the land if no steps are taken for acquisition
by the authorities within a period of six nmonths in spite of
service of notice for de-reservation after the period of 10 years
has expired

20. Wiil e interpreting the purpose of Section 127, this
Court in the matter of Municipal Corporation of G eater

Bonbay v. Dr. Haki mvadi Tenant s\ 022 Associ ati on and

O hers, 1988 (Supp.) SCC 55, has said

\ 02311. \005 It cannot be doubted that a period of 10

years is | ong enough. The Devel opnent or the

Pl anni ng Authority nust take recourse to

acqui sition with sone anobunt of pronptitude in

order that the conpensation paid to the

expropriated owner bears a just relation to the rea

val ue of the |land as otherw se, the compensation

paid for the acquisition would be wholly illusory.

Such fetter on statutory powers is.in the interest of

the general public and the conditions subject to

whi ch they can be exercised nmust be strictly

fol | owed.\ 024

The Court al so said:

\023Whi l e the contention of |earned counsel appearing
for the appellant that the words ‘six nmonths from

the date of service of such notice\022 in Section 127 of
the Act were not susceptible of a literal
construction, rmust be accepted, it nmust be borne.in
mnd that the period of six nonths provided by
Section 127 upon the expiry of which the

reservation of the | and under a Devel opnent Pl an

| apses, is a valuable safeguard to the citizen agai nst
arbitrary and irrational executive action. Section
127 of the Act is a fetter upon the power of em nent

donmi n.\ 024

21. Gving a plain neaning to the words used in the
statute would not be resorted to when there is a sense of
possi bl e injustice. 1In such a case, the sinple application of

the words in their primary and unqualified sense is not always
sufficient and will sonetinmes fail to carry out the manifest
intention of |awgiver as collected fromthe statute itself and
the nature of subject-matter and the m schiefs to be renedied.
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If the plain words | ead apparently to do sone injustice or
absurdity and at variance with, or not required by, the scope
and object of the legislation, it would be necessary to exam ne
further and to test, by certain settled rules of interpretation
what was the real and true intention of the |egislature and
thereafter apply the words if they are capable of being so
applied so as to give effect to that intention. Wiere the plain
literal interpretation of statutory provision were to nmanifestly
result in injustice never intended by the |egislature, the court
is entitled to nodify the | anguage used by the legislature so as
to achieve the intention of the legislature and to produce a
rati onal construction.
22. Where the | egi slature has used words in an Act
which if generally construed, nust |ead to pal pable injustice
and consequences revolting to the mnd of any reasonabl e
man, the court will always endeavour to place on such words a
reasonable limtation, on the ground that the |egislature could
not have intended such consequence to ensue, unless the
express |l anguage inthe Act or binding authority prevents
such lim'tation being interpolated into the Act. In construing
an Act, a construction ought not be put that would work
injustice, or even hardship or inconvenience, unless it is clear
that such was the intention of the legislature. It is also settled
that where the | anguage of the legislature admts of two
constructions and if construction in one way would lead to
obvi ous injustice, the courts act upon the view that such a
result could not have been intended, unless the intention had
been nmanifested in express words. Qut of the two
interpretations, that |anguage of the statute should be
preferred to that interpretation which would frustrate it. It is
a cardinal rule governing the-interpretation of the statutes that
when the | anguage of the legislature admts of two
constructions, the court should not adopt the construction
which woul d lead to an absurdity or obvious injustice.. It is
equal ly well settled that withintwo constructions that
alternative is to be chosen which would be consistent with the
snmoot h wor ki ng of the systemwhich the statute purported to
be regulating and that alternative.is to be rejected which wll
i ntroduce uncertainty, friction or confusion wth the working
of the system [See Collector of Custons v. Digvijaysinhji
Spi nning & Weaving MIls Ltd. (1962) 1 SCR 896, at page
899 and H s Holiness Kesvananda Bharati v. —State of
Kerala, AR 1973 SC 1461].
23. The court nust always lean to the interpretation
which is a reasonabl e one, and discard the litera
interpretation which does not fit in with the scheme of the Act
under consi derati on.
24. In series of judgments of this Court, these
exceptional situations have been provided for. In
Nar ashi mmha Murthy v. Susheel abai, (1996) 3 SCC 644
(at page 647), it was held that:

\ 023\ 005The purpose of lawis to prevent brooding
sense of injustice. It is not the words of the |aw but
the spirit and eternal sense of it that makes the | aw
nmeani ngf ul \ 005.\ 024

In the case of American Home Products Corporation v.
Mac Laboratories Pvt. Ltd. and Another, AIR 1986 SC
137 (at page 166, para 66), it was held that:

\023 .. It is a well-known principle of
interpretation of statutes that a construction should
not be put upon a statutory provision which would
|l ead to mani fest absurdity or futility, pal pable
injustice, or absurd inconveni ence or anomaly. \005\024
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Further, in the case of State of Punjab v. Sat Ram Das,
AR 1959 Punj. 497, the Punjab High Court held that:
\ 023To avoid absurdity or incongruity,
grammati cal and ordi nary sense of the words can
in certain circunmstances, be avoi ded.\024

25. Many a tinmes, it becones necessary to look into the
true intention of the legislature in order to give a proper effect
to the statutory provisions and in order to achieve the actua
i ntended goal behind the legislation. In the case of Tirath
Singh v. Bachittar Singh and others, AIR 1955 SC 830 (at
page 833, para 7), it was held by the Court that:
\ 023\ 005Where the | anguage of a statute, inits
ordi nary neani ng and granmmatical construction
leads to a manifest contradiction of the apparent
pur pose of the enactment, or to sone inconveni ence
or absurdity, hardship or injustice, presumably not
i ntended, "a construction may be put upon it which
nodi fi es the neani ng of the words and even the
structure of the sentence\024.

The sane has been uphel d by the Suprene Court in
Conmi ssi oner of | ncone Tax, Bangalore v. J.H GCotla,

AR 1985 SC 1698 and in Andhra Cotton MIlls Ltd. .
Lakshm Ganesh Cotton MII, (1996) 1 ALT 537 (AP).
Simlarly, in the case of State of Rajasthan v. Leela Jain
and OGthers, AR 1965 SC 1296 (at page 1299, para 11), it was
hel d that:

\ 023\ 005Unl ess the words are unmeani ng or absurd, it

woul d not be in accord with any sound principle of
construction to refuse to give effect to the provisions

of a statute on the very elusive groundthat to give
themtheir ordinary nmeaning | eads to consequences

whi ch are not in accord with the notions of

propriety or justice\005\024

26. Lear ned seni or counsel appearing on both sides
have strongly relied on the decision of this Court in Minicipa
Corporation of Greater Bonbay v. Dr. Haki mvadi

Tenant s\ 022 Associ ation and Ot hers, 1988 (Supp.) SCC 55. It
is contended by the | earned senior counsel for the appellants
that the decision squarely covers the proposition of |aw
wherein it has been held that the devel opnent or the planning
authority must take recourse to acquisition with sone anount

of pronptitude in order that the conpensation paid to the
expropriated owner bears a just relation to the real val ue of
the land; and that the period of six nonths provided by
Section 127 upon the expiry of which the reservation of the

| and under a devel opnent plan | apses, is a val uabl e saf eguard
to the citizens against the arbitrary and irrational executive
action. Section 127 of the Act is a fetter upon the power of
enmi nent domain. On the other hand, the |earned senior

counsel for the State submits that if we read para 11 of the
above judgnent, it is clearly held that the steps for
comencenent of the acquisition obviously refer to the steps
contenpl ated by Section 126(1) which neans the step taken of
nmaki ng an application under clause (c) of Section 126(1) of the
MRTP Act and has contended that this Court had al ready
observed that after the service of notice fromthe owner or any
person interested in the land as provi ded under Section 127 of
the MRTP Act, the steps taken within six nonths of such
service, included any step taken by the appropriate authority
for the acquisition of land as contenpl ated under the

provi sions of Section 126 (1) of the MRTP Act. It has been
further contended that such observation of this Court is
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bi ndi ng as precedent.

27. At this juncture, it will be appropriate for us to refer

sonme of the judicial pronouncenents to illustrate what

constitutes the binding precedent. This Court in Additiona
District Magistrate, Jabal pur v. Shivakant Shukl a,
(1976) 2 SCC 521 has observed:

\023394. \005The Earl of Halsbury, L.C. said in Qinn v.
Leat hem 1901 AC 495, 506 that the generality of

the expressions which may be found in a judgnent

are not intended to be expositions of the whole | aw

but are governed and qualified by the particul ar

facts of the case in which such expressions are to

be found. This Court in the State of Oissa v.

Sudhansu Sekhar M sra, (1968) 2 SCR 154, 163,

uttered the caution that it is not a profitable task to
extract a sentence here and there froma judgnent

and to build upon it because the essence of the
decision i's its ratio and not every observation found

t her ei n\ 005\ 024

474. \005when we are considering the observations of
a high judicial authority like this Court, the greatest
possi bl e care nust be taken to relate the
observations of a judge to the precise issues before
himand to confine such observations, even though
expressed in broad ternms, in the general conpass of
the question before him unless he nmakes it clear
that he intended his remarks to have a wi der anbit.
It is not possible for judges always to express their
judgrments so as to exclude entirely the risk that in
sonme subsequent case their | anguage may be

m sapplied and any attenpt at such perfection of
expression can only lead to the opposite result of
uncertainty and even obscurity as regards the case
in hand...\024

In Union of India and O hers V. Dhanwanti Devi and
Q hers, (1996) 6 SCC 44, a three-Judge Bench of this Court
has observed as foll ows:

\0239. \ 0051t is not everything said by a Judge while
gi ving judgment that constitutes a precedent. The
only thing in a judges\022 decision binding a partyis
the principle upon which the case is decided and for
this reason it is inportant to anal yse a decision and
isolate fromit the ratio decidendi. According tothe
wel | -settled theory of precedents, every decision
contains three basic postulates - (i) findings of
material facts, direct and inferential. An inferentia
finding of facts is the inference which the Judge
draws fromthe direct, or perceptible facts; (ii)
statenments of the principles of |aw applicable to the
| egal problenms disclosed by the facts; and (iii)

j udgrment based on the conbined effect of the

above. A decision is only an authority for what it
actually decides. What is of the essence in a
decision is its ratio and not every observation found
therein nor what logically follows fromthe various
observations made in the judgment. Every judgnent
nust be read as applicable to the particular facts
proved, or assuned to be proved, since the
generality of the expressions which may be found
there is not intended to be exposition of the whole
| aw, but governed and qualified by the particul ar
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facts of the case in which such expressions are to

be found. It would, therefore, be not profitable to
extract a sentence here and there fromthe

judgrment and to build upon it because the essence

of the decision is its ratio and not every observation
found therein. The enunciation of the reason or
principle on which a question before a court has

been decided is alone binding as a precedent. The
concrete decision alone is binding between the
parties to it, but it is the abstract ratio deci dendi
ascertained on a consideration of the judgment in
relation to the subject matter of the decision, which
al one has the force of |aw and which, when it is
clear what it was, is binding. It is only the principle
laid down in the judgment that is binding | aw under
Article 141 of the Constitution. A deliberate judicia
decision arrived at after hearinng an argunment on a
guestion which arisesin the case or is put in issue
may constitute a precedent, no natter for what

reason, andthe precedent by 1ong recognition may
mature into rule of stare decisis. It is the rule
deductible fromthe application of lawto the facts
and circunstances of the case which constitutes its
rati o deci dendi

10. Therefore, in order to understand and

appreciate the binding force of a decision it is

al ways necessary to see what were the facts in the
case in which the decision was given and what was

the point which had to be decided. No judgnment can

be read as if it is a statute. A word or a clause or a
sentence in the judgnment cannot be regarded as a

full exposition of law Law cannot afford to be static
and therefore, Judges are to enploy an intelligent
technique in the use of precedents\005\024

Simlarly, in Director of Settlenments, A P. and O hers V.
M R Apparao and Anot her, (2002) 4 SCC 638, a Bench

conpri sing of three Judges, has observed:

\0237. \005But what is binding is the ratio of the decision
and not any finding of facts. It is the principlefound

out upon a reading of a judgnent as a whole, in the

Iight of the questions before the Court that forms

the ratio and not any particular word or

sent ence\ 005A judgnment of the Court has to be read in

the context of questions which arose for

consideration in the case in which the judgnent

was delivered. An \023obiter dictum 024 as di stingui shed
froma ratio decidendi is an observation by the

Court on a legal question suggested in a case before

it but not arising in such manner as to require a
decision...\024

This Court in Shin-Etsu Chem cal Co. Ltd v. Aksh Optifibre
Ltd. and Anot her, (2005) 7 SCC 234 has observed:
\02369. \005if the court thinks that an issue does not
arise, then any observation nmade with regard to

such an issue would be purely obiter dictum It is a
wel | -settl ed proposition that the ratio decidendi of a
case is the principle of |aw that deci ded the dispute
in the facts of the case and, therefore, a decision
cannot be relied upon in support of a proposition

that it did not decide. [See also: Mttal Engg.

Works (P) Ltd. v. CCE, (1997) 1 SCC 203 at p. 207
(para. 8); Jagdish Lal v. State of Haryana, (1997)
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6 SCC 538 at p. 560 (para. 17); Divisiona
Control l er, KSRTC v. Mahadeva Shetty, (2003) 7
SCC 197 at p. 206 (para. 23).]1\005\024

28. W w il now anal yse that whether the observations
of the Court in Minicipal Corporation of G eater Bonbay

Case (supra) as extracted from paragraph 11 of that Judgnent
(supra) constituted binding or authoritative precedent with
respect to the question of law arising in the present case. In
Muni ci pal Corporation of G eater Bonbay Case (supra), the

pl anni ng authority had published a draft Devel opment Plan in
which Iand of a trust property was reserved for a recreation
ground. The Devel oprment Pllan was finalised and sancti oned

by the State Governnent on 6.1.1967. The final devel opnent
schenme cane into effect - from7.2. 1967. Since no action had

been taken for acquisitionof the land until 1.1.1977, the
owners thereof, i.e., the trustees, served a purchase notice
dated 1.7.1977 on Corporation either to acquire the sane or
release it fromacquisition, and the sane was received on
4.7.1977.  On 28.7.1977 the Corporation\022s Executive Engi neer
wote a letter to the trustees asking information regarding the
ownership of the land and the particulars of the tenants
thereof. It was also stated that the rel evant date under
Section 127 of the MRTP Act woul d be the date upon which

such information was received. The trustees, by their |awer\022s
letter dated 3.8.1977, conveyed that the date of six nonths
stipulated by Section 127 had to be conputed fromthe date of
the receipt fromthemof the information required and that
Corporation could not make an inquiry at that stage w thout
taking a decision on the material question. The Executive

Engi neer once again wote to trustees stating that the period
of six nonths allowed by Section 127 woul d comence on
4.8.1977, i.e., the date when the requisite infornmation was
furni shed. The Corporation passed a resolution dated

10.1.1978 for the acquisition of the lland and nmade an
application to the State Government which on being satisfied
that the land was required for a public purpose issued the
requisite notification dated 7.4.1978 under Section 6 of the LA
Act for acquisition of the land. A petition was fil ed before the
H gh Court to quash the aforementi oned notification, which

was all owed by the Single Judge and subsequently maintai ned

by the Division Bench. The contention of the appell ant
Corporation before this Court was that the period of six

nonths after the notice by the owner or any person.interested
in the land as specified under section 127, -would start from
dat e when such person had provided the requisite information

to the Corporation.

29. In light of the above-nentioned factual matrix, the
guestion of law involved in the Minicipal Corporation of

Greater Bonbay Case (supra) was as foll ows:

\0232. The short point involved in this appeal by
speci al |leave froma judgnent of a Division Bench of
the Bonbay Hi gh Court dated June 18, 1986, is

whet her the period of six nonths specified in
Section 127 of the Act is to be reckoned fromthe
date of service of the purchase notice dated July 1,
1977 by the owner on the Planning Authority i.e.

the Municipal Corporation of G eater Bonmbay here,

or the date on which the requisite information of
particulars is furnished by the owner.\024

The Court has answered the above question as foll ows:
\ 0237. According to the plain reading of Section 127 of
the Act, it is manifest that the question whether the
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reservation has | apsed due to the failure of the

Pl anning Authority to take any steps within a period
of six nonths of the date of service of the notice of
purchase as stipulated by Section 127, is a m xed
guestion of fact and law. It would therefore be
difficult, if not well nigh inmpossible, to |lay down a
rul e of universal application. It cannot be posited
that the period of six nmonths woul d necessarily

begin to run fromthe date of service of a purchase
noti ce under Section 127 of the Act. The condition
pre-requisite for the running of time under Section
127 is the service of a valid purchase notice. It is
needl ess to stress that the Corporation nust prim
facie be satisfied that the notice served was by the
owner of the affected land or any person interested
in the land. But, at the sane tine, Section 127 of
the Act does not contenplate an.investigation into
title by the officers of the Planning Authority, nor
can the officers prevent the running of tinme if there
is a valid notice\005\024

30. Thus, after perusing the judgnent in Minicipa
Cor poration of Greater Bonbay Case (supra), we have

found that the question for consideration before the Court in

the Munici pal Corporation of Geater Bonbay Case (supra)

has reference to first step required to be taken by the owner
after |lapse of 10 years\022 period without any step taken by the
authority for acquisition of |and, whereby the owners of the

| and served the notice for dereservation of the |and. The Court
was not called upon to decide the case on the substantial step,
nanely, the step taken by the authority within six nonths of
service of notice by the owners for dereservation of their |and
which is second step required to be taken by the authority

after service of notice. The observations of this Court regarding
the linking of word \0O21laforesaid\022 fromthe wordi ngs \021no steps as
aforesaid are commenced for its acquisition\022 of Section 127 with
the steps taken by the conpetent authority for acqui'sition of

| and as provided under Section 126(1) of the MRTP Act, had

no direct or substantial nexus either with the factual matrix or
any of the legal issues raised before it. It is apparent that no
| egal issues, either with respect to interpretation of words \021no
steps as aforesaid are commenced for its acquisition\022 as
stipul ated under the provisions of Section 127 or any 1i nk of
these words with steps to be taken on service of notice, were
contended before the Court. Thus, observations of the Court

did not relate to any of the legal questions arising in the case
and, accordingly, cannot be considered as the part of ratio
decidendi. Hence, in light of the aforenentioned judicia
pronouncenents, which have well settled the proposition that

only the ratio decidendi can act as the binding or authoritative
precedent, it is clear that the reliance placed on nere general
observations or casual expressions of the Court, is not of

much avail to the respondents.

31. VWhen we conjointly read Sections 126 and 127 of
the MRTP Act, it is apparent that the legislative intent is to
expedi tiously acquire the | and reserved under the Town

Pl anni ng Scheme and, therefore, various periods have been
prescribed for acquisition of the owner\022s property. The intent
and purpose of the provisions of Sections 126 and 127 has

been wel | expl ained in Minicipal Corporation of Geater

Bonbay Case (supra). |If the acquisitionis left for a tine

i menorial in the hands of the concerned authority by sinmply
nmaki ng an application to the State Governnent for acquiring

such | and under the LA Act, 1894, then the authority will

simply move such an application and if no such notification is
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i ssued by the State Governnent for one year of the publication
of the draft regional plan under Section 126(2) read with
Section 6 of the LA Act, wait for the notification to be issued by
the State Governnent by exercising suo notu power under
sub-section (4) of Section 126; and till then no declaration
could be made under Section 127 as regards | apsing of
reservation and contenpl ated decl arati on of | and being

rel eased and available for the land owner for his utilization as
permitted under Section 127. Section 127 permitted inaction

on the part of the acquisition authorities for a period of 10
years for de-reservation of the land. Not only that, it gives a
further time for either to acquire the land or to take steps for
acquisition of the land within a period of six nonths fromthe
date of service of notice by the | and owner for de-reservation
The steps towards commencenent of the acquisition in such a
situation woul d necessarily be the steps for acquisition and

not a step which may not- result-into acquisition and nerely

for the purpose of seeking tine so that Section 127 does not
cone into operation. Providing the period of six nmonths after
the service of notice clearly indicates the intention of the

| egi sl ature of ‘an urgency where nothing has been done in

regard to the land reserved under the plan for a period of 10
years and the owner is deprived of the utilization of his |and as
per the user perm ssible under the plan.  Wen mandate is

given in a Section/requiring conpliance within a particul ar
period, the strict conpliance is required thereof as

i ntroduction of this Section is with l'egislative intent to bal ance
the power of the State of \023eni nent domai n\024. The State
possessed the power to take or control the property of the

owner for the benefit of public cause, but when the State so
acted, it was obliged to conpensate the injured upon nmaking

just conpensation. Conpensation provided to the owner is

the release of the Iand for keeping the | and under reservation
for 10 years without taking any steps for acquisition of the
sane. The underlying principle envisaged in Section 127 of

the MRTP Act is either to utilize the land for the purpose it is
reserved in the plan in a giventine or let the owner utilize the
land for the purpose it is permssible under the Town Pl anning
Schene. The step taken under the Section within-the tine

stipul ated shoul d be towards acquisition of land. It is a step
of acquisition of |Iand and not step for acquisition of land. It is
trite that failure of authorities to take steps which result in
actual comencenent of acquisition of |and cannot be

permtted to defeat the purpose and object of the schene of

acqui sition under the MRTPAct by merely noving an

application requesting the Governnent to acquire the |and,

whi ch Government may or nmay not accept. Any step which

may or may not culmnate in the step for acquisition cannot

be said to be a step towards acquisition

32. It may also be noted that the | egislature while
enacting Section 127 has deliberately used the word ' steps\022 (in
plural and not in singular) which are required to be taken for
acqui sition of the |and. On construction of Section 126 which
provides for acquisition of the | and under the MRTP Act, it is
apparent that the steps for acquisition of the | and woul d be

i ssuance of the declaration under Section 6 of the LA Act.
Clause (c) of Section 126(1) nerely provides for a node by

whi ch the State Government can be requested for the

acquisition of the land under Section 6 of the LA Act. The
maki ng of an application to the State Governnent for

acquisition of the land would not be a step for acquisition of
the |l and under reservation. Sub-section (2) of Section 126

| eaves it open to the State Governnment either to pernit the
acqui sition or not to pernit, considering the public purpose for
whi ch the acquisition is sought for by the authorities. Thus,
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the steps towards acquisition would really comrence when

the State Governnent pernmits the acquisition and as a result

t hereof publishes the declaration under Section 6 of the LA

Act .

33. The MRTP Act does not contain any reference to
Section 4 or Section 5A of the LA Act. The MRTP Act contains
the provisions relating to preparation of regional plan, the
devel opnent plan, plans for conprehensive devel opnents,

town pl anni ng schemes and in such plans and in the

schenmes, the land is reserved for public purpose. The
reservation of land for a particul ar purpose under the MRTP

Act is done through a conpl ex exercise which begins with | and
use map, survey, popul atiion studi es and several other

conpl ex factors. This process replaces the provisions of
Section 4 of the LA Act and the inquiry contenpl ated under
Section 5A of the LA Act. ~These provisions are purposely
excluded for the purposes of acquisition under the MRTP Act.

The acquisition conmences with the publication of

decl arati on under Section 6 of the LA Act. The publication of
the declaration under sub-sections (2) and (4) of Section 126
read with Section 6 of the LA Act is a sine qua non for the
conmencemnent of any proceedi ngs for acquisition under the

MRTP Act. It is Section 6 declaration which would comence

the acquisition proceedi ngs under the MRTP Act and woul d

cul mnate into passing of an award as provided in sub-section
(3) of Section 126 of the MRTP Act. Thus, unless and unti
Section 6 declaration is issued, it cannot be said that the steps
for acquisition are comrenced.

34. Thereis anot her ‘aspect of the matter. |If we read
Section 126 of the MRTP Act and the words used therein are

gi ven the verbati mnmeaning, then the steps commenced for

acqui sition of the land would not include nmaking of an
application under Section 126(1)(c) or the declaration which is
to be made by the State Government -under sub-section (2) of
Section 126 of the MRTP Act.

35. On a conjoint reading of sub-sections (1), (2) and (4)
of Section 126, we notice that Section 126 provides for

di fferent steps which are to be taken by the authorities for
acquisition of the land in different eventualities and within a
particular tine span. Steps taken for acquisition of the |and
by the authorities under clause (c) of Section 126(1) have to be
culmnated into Section 6 declaration under the LA Act for
acquisition of the land in the Oficial Gazette, within a period
of one year under the proviso to sub-section (2) of Section
126. If no such declaration is nade within the tinme

prescri bed, no declaration under Section 6 of the LA Act could
be i ssued under the proviso to sub-section (2) and no further
steps for acquisition of the land could be taken in pursuance

of the application noved to the State Government . by the

pl anni ng authority or other authority. Proviso to sub-section
(2) of Section 126 prohibits publication of the declaration after
the expiry of one year fromthe date of publication of draft

regi onal plan, devel opment plan or any other plan or schene.
Thus, fromthe date of publication of the draft regional plan
within one year an application has to be noved under cl ause

(c) of Section 126(1) which should culmnate into a declaration
under Section 6 of the LA Act. As per the proviso to sub-
section (2) of Section 126, the nmaxi mum period permtted

bet ween the publication of a draft regional plan and

decl aration by the Governnent in the Oficial Gazette under
Section 126(2) is one year. In other words, during one year of
the publication of the draft regional plan, two steps need to be
conpl eted, nanmely, (i) application by the appropriate authority
to the State Governnment under Section 126(1)(c); and (ii)
declaration by the State Governnent on recei pt of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 20 of

21

application nentioned in clause (c) of Section 126(1) on

sati sfaction of the conditions specified under Section 126(2).
The only exception to this provision has been given under
Section 126(4). In the present case, the anended regi ona

pl an was published in the year 1991. Thereafter, the steps by
maki ng an application under clause (c) of sub-section (1) of
Section 126 for issuance of the declaration of acquisition and
the declaration itself has to be nade within the period of one
year fromthe date of the publication of regional plan, that is,
within the period of one year from1991. The application

under Section 126(1)(c) could be said to be a step taken for
acquisition of the land if such application is nmoved within the
peri od of one year fromthe date of publication of regiona
plan. The application noved after the expiry of one year could
not result in the publication of declaration in the nmanner

provi ded under Section 6 of the LA Act, under sub-section (2)
of Section 126 of the MRTP Act, there being a prohibition

under the proviso to issue such declaration after one year
Therefore, by no stretch of imagination, the step taken by the
Muni ci pal' Cor poration under Section 126(1)(c) of naking an
application could be said to be a step for the comrencenent

of acquisition of the land. After the expiry of one year, it is left
to the CGovernnent concerned under sub-section (4) of Section
126 to issue declarationunder Section 6 of the LA Act for the
pur poses of acquisition for which no application is required
under Section 126(1)(c). Sub-section (4) of Section 126 of the
MRTP Act would conme into operation if the State Governnent

is of the viewthat the land is required to be acquired for any
publ i c purpose.

36. The Hi.gh Court has comm tted an apparent error
when it held that the steps taken by the respondent-

Cor poration on 9.9.2002 and 13.9.2002 woul d constitute

steps as required under Section 126(1)(c) of the MRTP Act.

What is required under Section 126(1)(c) is that the
application is to be moved to the State CGovernnent for
acquiring the land under the LA Act by the planning/loca
authority. Passing of a resolution by the |Inprovenent
Conmittee recomendi ng that the steps be taken under

Section 126(1)(c) or making an application by the Chief

Engi neer without there being any authority or resolution

passed by the Minici pal Corporation, could not be taken to be
steps taken of mpoving an application before the State
Government for acquiring the land under the LA Act. The

H gh Court has commtted an apparent error in relying on

these two docunents for reaching the conclusion that the

steps for acquisition had been commenced by the Minicipa

Cor poration before the expiry of period of six nonths which

was to expire on 18.9.2002. Further, if we look at the letter
dated 17.9.2002 which, as per the counsel for the respondent-
Corporation, is a request nade by the Minicipal Corporation

to the State Governnent under clause (c) of Section 126(1), we
cannot agree with the subnissions of the respondents. | The
letter itself shows that the resol ution was passed by the
Muni ci pal Corporation on 16.9.2002 whereby it was i nformed

that the sanction had been accorded to initiate the acquisition
proceedi ngs for the land in question. The letter also
mentioned that the authorization had been given to the
Muni ci pal Commi ssioner to nake an application to the State
Covernment as per the provisions of Section 126(1) of the

MRTP Act . Under Section 2(19) read with Section 2(15) wth
Section 126(1) of the MRTP Act, the application to the State
CGovernment under clause (c) of Section 126(1) has to be made

by the planning/local authority, i.e. the Minicipa

Corporation of Greater Munbai constituted under the Bonbay
Muni ci pal Corporation Act. The Muni ci pal Corporation had
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passed a resolution delegating authority to Minicipa
Conmi ssi oner for naking an application to the State

CGovernment, but the application/letter either dated 13.9.2002

or 17.9.2002 were nmade to the State Government by the Chief

Engi neer (Devel opment Plan). The authority was given by the
Muni ci pal Corporation to the Minicipal Conm ssioner to

nmake an application to the State Governnent. No such
application or letter noved by the Minicipal Conm ssioner

has been produced before us. On being asked by this Court,

as many as six docunments have been produced before us by

the counsel for the Minicipal Corporation who has stated

bef ore us that these docunents were al so placed before the

Di vi sion Bench of the Bonbay Hi gh Court. Therefore, we have
permtted production of these docunents before us. On a

m nute and careful scrutiny of the docunents produced before

us, we do not find that the application under clause (c) of
Section 126(1) was noved by the officer authorized by the
Muni ci pal Corporation, i.e. the Minicipal Conm ssioner, to

the State Governnent for acquisition of the land, so that it
could be said that steps as contenplated were taken for the
comencement of acqui sition proceedings.

37. In viewof our decision on the interpretation and
applicability of Section 127 of the MRTP Act to the facts of the
present case, the appellants are entitled to the relief clained,
and the other question argued on the applicability of the newy
i nserted Section 11A of the LA Act to the acquisition of |and
made under the MRTP Act need not require to be considered

by us in this case.

38. For 't he aforesaid reasons, the inmpugned judgnent
and order dated 18.3.2005 passed by the Division Bench of

t he Bonmbay Hi gh Court is set aside and this appeal is allowed.
As no steps have been taken by the Muinicipal Corporation for
acquisition of the land within the tinme period, there is deened
de-reservation of the land in question and the appellants are
permtted to utilise the |and as perm-ssible under Section 127
of the MRTP Act.




