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ACT:

Exci se Duty- Agreenent with Rul er-Exenpting paynent of duty-
| fanobunts to | aw Wet her agreenment bi nding on Gover nnent

of I ndi a-Power of Parlianment to alter agreenent-Constitution
of India, Art. 295.

HEADNOTE

A formal agreenent executed in 1941, between the Ruler of
jodhpur and the appellant provided that the State would
exenpt the appellant from State or Federal excise duty -and
i ncome-tax, super-tax, surcharge or any other tax on _incone
and that if the appellant had to pay any such duty or tax,
the State would refund the sane to the appellant. After
India had attained independence, jodhpur joined the United
State of Rajasthan on April 7, 1949. On January 26, 1950,
Raj ast han becane a Part B State. The Central Excises and
Salt Act, 1944, was extended to Rajasthan from “April 1,
1950, and the Union of India recovered excise duty from the
appel l ant for the period 1-4-1950 to 31-3-1952. Simlarly,
the Indian Incone-tax Act, 1922, was extended to Rajasthan
and the Union sought to assess and recover incone-tax from
the appellant. The appel | ant contended that it was not
liable to pay any excise duty or income-tax on the grounds
that the agreement of. 1941 with, the Ruler of jodhpur under
whi ch the exenptions were granted was | aw which continued in
force and that even if the agreenent was purely contractual
the rights and obligations thereunder were accepted by each
succeeding Sovereign and wunder Art. 295 (1) (b) of the
Constitution they becane the rights and obligations of the
Governnent of India which could not be abrogated by any |aw.
The appel l ant further contended that under the agreement it
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was entitled to a refund fromthe State of Rajasthan of the
excise duty paid by it.

Hel d, that the appellant was liable to pay the excise duty
and income-tax.

The 1941 agreenent was not |aw and did not have the force of
law. | Every order’ of a Sovereign Ruler cannot be treated
as law irrespective of the nature or character thereof,

516

The true nature of the order has to be considered and the

order, to be law nust have the characteristics of ’'law’
that is of a binding rule of conduct as’ the expression of
the will of the Sovereign, which does not derive its

authority froma nere contract. An agreenent which is based
solely on the consent of the parties is different froma |aw
which derives its sanction fromthe will of the Sovereign.
The 1941 agreement was entirely contractual in nature and
was not |law, as it had none of the characteristics of |aw
Ameer - un-ni ssa Begum v. Mahboob Begum A I. R (1955) S. C
352, Director of Endowrents, Government of Hyderabad v.
Akram Ali, A 1. R (1956) S.C. 60, Madharo Phal ke v. The
State of Madhya Pradesh, [1961] | S C. R .957 and Pronode
Chandra Dev v. State of Orissa, [1962] Supp. | S. C R
405, referred to.

The 1941 agreenent ‘contained no term and no undertaking as
to exenption fromexcise duty or incone-tax to be inposed by
the Union Legislature in future. As such the question of
succeedi ng Sovereigns accepting such a term and an
obligation arising therefromunder Art.295 (1) (b) did not

ari se. Apart fromthis, the correspondents 'showed that
neither the United State of Rajasthan nor the Part B State
of Rajasthan affirmed this agreenent. Even i f the

obligation under the agreenent continued and Art. 295 (1)
(b) was applicable to it, there was nothing in Art. 295
whi ch Prohibited Parliament fromenacting a |law as to exci se
duty or income-tax altering the terns of the agreenent.

Maharaj Ureg Singh v. State of Bombay, A r. R (1953) S C.

540, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 214/56.
Appeal fromthe judgnent and order dated October 19, 1953 of
the Rajasthan H gh Court in D. B. Cvil Msc. Wit ~No.
47 of 1953

W TH
Cvil Appeal No. 399 of 1960. Appeal fromthe judgnent and
decree dated May 7, 1959, of the Rajastan Hi gh-Court in D.B
Cvil Regular First Appeal No. 10 of 1955.
517
G S. Pathak, Rameshwar Nath, S. N. Andley and P. L.’ Vohra,
for the appellants.
M C. Setalvad, Attorney-Ceneral for India, H N Sanyal,
Additional Solicitor GCeneral of India, -K N. Raj agopa
Sastri and R N Sachthey, for the respondents (in C. A No.
214/56) and respondents Nos. 1, 3 and 4 (in C. A No.
399/60), G C Kasliwal, Advocate-Ceneral, Rajasthan, M M
Tiwari, S. K  Kapur, Kan Singh, S. Venkatakrishnan and K. K
Jain, for respondent No. 2 (in C. A No. 399/60.)
1962. Novenber 27. The judgnment of the Court was delivered
by
S. K. DAS, J These two appeals on certificates granted by
the Hgh Court of Rajasthan have been heard together
because they raise common questions of law and fact, and
this judgment will govern them both.
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Shortly put, the main question in C. A No.399 of 1960 is’
whet her the appellant, the Maharaja Shree Umid '.Mlls
Ltd., is liable to pay excise duty on -the cloth and yam
manuf actured and produiced by it, in accordance with the
provisions of the Central Excises and Salt Act, 1944 which
provisions were extended to the territory of the State of
Raj ast han on April 1, 1950. The main question in C A

No. 214/1956 is whether the sanme appellant is liable to
pay income-tax in accordance with the provisions of the
Indian Inconme-tax Act, 1922 fromthe date on which those
provisions were extended to the territory of the State of
Raj asthan. C. A No.399 of- 1960 arises out of a suit which
the appellant had filed in the court of the District Judge,

Jodhpur . That suit was dismissed by the learned District
Judge. Then there was an appeal to the High

518

Court of Rajasthan. The Hi gh Court of Rajasthan disnissed
the appeal. The Court was then noved for a
certificate under Arts. 132 (1) and 133(1) of the
Consti tutiion. Such certificate having been granted by the

H gh Court, the | 'appeal has been preferred to this court.
C. A Xi 214 of 1956 arises out of a wit petition which the
appel l ant had filed for theissue of wit of mandarmus or any
other appropriate ‘wit restraining the respondents from
assessing or recovering incone-tax fromthe appellant. This
wit petition was /disnmssed by the H gh Court on the
prelimnary ground that the appellant had -another renedy
open to it under the provisions of the |Incone-tax Act, 1922.
The appel lant noved the H gh Court and obt ai ned a
certificate in pursuance of which it has filed C. A No. 214
of 1956. As we arc deciding both the appeals on nerits, it
is unnecessary to deal with the prelimnary, ground on which
the High Court dismissed the wit petition
We have already stated that in both the appeals the Mbharaja
Shree Umaid MIIs Ltd. Pali, isthe . appellant. 1In C A
No. 399 of 1960 the respondents are-the Union of India, the,
State of Rajasthan, the Collector of Central Excise, New
Del hi and the Superintendent, Central Excise, jodhpur. In
C. A No. 214 of 1956 the respondents are the Union of
India, the State of Rajasthan, the Comm ssioner of ' |ncome-
tax, Delhi and the Income-tax . Oficer, Jodhpur.
We may now state the facts whichare relevant to these two
appeal s. The appel |l ant was incorporated under the Marwar
Conpani es Act, 1923, and has its registered office at
Pali in the appellant Stat of Rajasthan. [t has been
manuf acturing cloth and yarn since 1941. The case of the
appel l ant was that the then Ruler of the State of Jodhpur
was earnestly desirous of having a cotton mlls started at
pali and for that purpose agreed togive certain
519
concessions by way of inmmnity from paynent of taxes and
duties then ’'in force in the Jodhpur State or Ilikely to
cone into force in view of the con tenplated federation of
the Indian States and Provinces under the Covernnment - of
I ndi a Act , 1935. There wer e negoti ati ons and-
correspondence about the concessions which were to be
finally a formal deed of agreenment incorporating t he
concessions and i mmunities granted was executed between the
CGovernment of Hi s Hi ghness the Maharaja of. jodhpur on one
side and the appellant on the other on April 17, 1941.
Clause 6 of 'this agreenent, in so far as it is relevant for
our purpose said
"The State wll exenpt or renit the following duties and
royalties:

(a) xx XX
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(b) xx XX
(c) xx XX
(d) xx XX
(c) State or Federal Excise duty on goods nmanufactured in
the mll premise. |If any such duty his. to be paid by the
Conpany the State wll refund the sanme wholly to the
Conpany.

(f) State or Federal Income, Tax or Super Tax or surcharge
or any other tax on, income If any such tax has to be paid
by the conpany the State will refund the- sane wholly to the
conpany.
(g) xx xx. "
In consideration of the concessions given the appellant
agreed to pay to the State of jodhpur, a royalty
520
of 7 1/2 per cent on the net profits of the conpany in each
of its financial years, such paynents to be made wthin
three nonths after the close of each financial year. Thi s
agreenent, it was stated, was acted upon by the State of
Jodhpur ' ‘and the appell ant enjoyed an imunity from excise
duty and income-tax. The Indi an 1 ndependenceAct, 1947
brought into existence as from August 15, 1947, a Doni ni on
of India. The Rul er of Jodhpur acceded to the Doninion
of India by neans of an I'nstrunment of Accession in the form
referred to in Appendix VIl at pages 165 to 168 of the Wite
Paper on Indian States. jodhpur was one of the Rajputana
St at es. The integration of these States was conpleted in
three stages. Firstly, a Rajasthan Union 'was formed by a
nunber of smaller kajaputana States situated in the south-
east of that region. Later, there was formed the United
State of Rajasthan. The Ruler of jodhpur joined the wunited
State of Rajasthan and on Apri 17,1949, nmade over the
adm nistration of his State to the Rajpranukh of the " United
State of Rajasthan. The Covenantby which this was done IS
appendi x XL ‘at pages 274 to 282 of the white is paper. On
the sanme day was pronul gated the Rajasthan Adm nistration
Ordi nance, 1949 (Ordinance No. 1 of 1949), s. 3/ whereof
continued all the laws in force in any Covenanting / State
until altered or repealed or anended by a conpet ent
| egi sl ature or other conpetent authority, etc.~ There was a
fresh Instrument of Accession on April 15, 1949, on behalf
of the United State of Raj asthan by which the United State
of Rajasthan accepted all matters enunerated in List1 and
List Ill of -the Seventh Schedule to the Governnment of |ndia
Act, 1935 as natters in respect of which the Domnion
Legislature might nake laws for the United State of
Raj ast han, there was a proviso, however, which said that
nothing in the said. Lists shall be deened to enpower. the

Dom nion Legislature to -inpose any tax or duty in the
territories of the United State of Rajasthan or to prohibit
521

the inposition of any duty or tax by the legislature of the
United State’ of Rajasthan in the said territories. On
Septenmber 5, 1949, was pronul gated the Rajasthan Excise

Duties Odinance, 1949 (Ordinance No. XXV of 1949). "Thi s
Ordi nance was published on Septenber 19, 1949, and s. 30
thereof -said that all laws dealing with matters covered by

the Odinance in force at its conmencenent in any part of
Raj ast han were repeal ed. One of the questions before us is
whether this section had the -effect of abrogating the
agreenment dated April 17, 1941, in case that agreenent had
the force of -lawin the State of Jodhpur. On Novenber 23,
1949, the United State of Rajasthan nmade a proclamation to
the effect that the Constitution of India shortly to be
adopted by the Constituent Assenbly of India shall be the
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Constitution for the Rajasthan State. The Constitution of
India cane into force on January 26, 1950, and as from that
dat e Raj ast han becane a Part B State.

For the purpose of these two appeals, we have to notice the
three stages of evolution- in the constitutional position.
First, we have the State of Jodhpur whose Ruler had ful

sovereignty and conbined in hinself al | functi ons,
| egi sl ative, executive and judicial. Then we have t he
United State of Rajasthan into which. Jodhpur was
integrated as fromApril 7, 1949, by the Covenant ,

Appendi x XL at pages 274 to 282 of the White Paper. Lastly,
we have the Bart B State of Rajasthan within the framework
of the Constitution of India which came into force on
January 26, 1950. Jodhpur then becane a part of the Part B
State of Rajasthan.

Both duties of excise (except alcoholic liquors etc.) and
taxes on inconme other than agricultural incone fall wthin
List | of .the Seventh Schedul e of the Constitution of India.
By s. 11 of the Finance Act 1950, the provisions of the
Central  Excises and

522

Salt Act,1944 and all rules-and orders made there. wunder
were extended to the territory of Rajasthan as from April 1,
1950. The Excise officers of the Union of India recovered a
sum of Rs. 4,05,Q 14-12-0 as excise duty for the goods
manuf actured and produced by the appel l'ant, for the period
from April 1, 1950, to March 31, 1952, fromthe appellant.
The appellant said that it paid the anbunt under protest.
On April 16, 1952, the appellant instituted a suit by means
of a plaint filed inthe court of the District judge,
jodhpur. In the plaint the appellant made several avernents
on the basis of- which it clained that’ the respondents were
not entitled to realise excise duty fromthe appellant by
reason of the agreement dated April 17, 1941. The appel | ant
asked for the follow ng-reliefs

(a)a declaration that the agreenment dated April 17, /1941,
is binding on all the respondents;

(b)that the anount of excise duty already realised be
refunded with interest at 6% per annum

(c)that the Union of India and the State of Rajasthan and
their servants., agents and officers be per manently
restrained by means of an injunction from realising  any
exci se duty fromthe appellant; and

(d)that the State of Rajasthan be directed to refund from
time to time as and when the appellant is to pay excise duty
to the Union of India, by reason of the indemity clause in
the agreement of April 17, 1941.

Several issues were franmed by the | earned District judge who
on a trial of those issues substantially held that the
agreenment of April 17, 1941, was

523

not binding on the respondents. He further held that the
agreement itself stood frustrated by reason of subsequent
events which happened and was therefore wunenforceable.
There was an appeal to the High .Court which affirnmed the
;main findings of the | earned District Judge.
The facts in C A No.214 of 1956 are the sane as those given
above, the only point of distinction being that this appea
relates to income-tax while the other relates to excise
duty. Here again the appellant bases its ’'claim on the
agreement dated April 17 1941, and contends that the
agreenment is binding on the respondents and the appellant
cannot be, asked to pay incone-tax by reason of the
provisions of the Indian |Incone-tax Act, 1922 which were
extended to the whole of India except the State of Jammu
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and’ Kashmir as a result of certain amendnents inserted in

the said Act by the Finance Act, 1950.

On behalf of the appellant two nmain |lines of argunment have
been presented before us in support of the contention that
the agreement dated April 17, 1941, is binding on the
respondents and the finding to the,contrary by the courts

below is incorrect. The first, line of argunment is that
agreement of April 17, 1941, is itself law, being the
conmand of the Ruler of Jodhpur who was a sovereign Ruler at
that tinme and conbined in hinmself all |egislative, executive

and judicial functions. This law, or |legislative contract
as |earned counsel for the appellant has put,it, continued
in force when. Jodhpur nerged into the United State of
Raj ast han by reason of s. 3 of the Rajasthan Administration
Ordi nance, 1949 which continued all existing laws in any

covenanti ng ..State in _force inmediately before the
conmmencement of the Ordinance. It is -pointed out that for
the . purpose’ of 's. 3-a resaid, "law' means any rule, order
or bye-Ilaw which havi ng been nmade by a

524

conpetent authority 'in a covenanting State has the force
of law in that State’ The agreenent of April 17, 1941, it is
argued, was sanctioned by the "Ruler and was his order
therefore, it had the force of a special |aw in Jodhpur-and@
this law continued to'be in force by reason of s.3 of the
Ordinance referred to above. Wen the Raipramukh of the
United State of Rajasthan promul gated the Raj asthan Excise
Duties Ordinance, « 1949 (Ordinance XXV of °1949), s. 30
thereof did not abrogate the special |aw enmbodied in the
agreement. the cominginto force of the Constitution on
January 26, 1950, when Raj asthan becane a Part B State, Art.
372 of the Constitution applied and the special | aw
continued in force. The finance Act, 1950 did not abrogate
the special law. Therefore, the special law still continues
in force and binds the respondents. This is the first |Iine
of argunent.
The second |ine of argunent proceeds on the footing that the
agreement of April 17, 1941, is purely contractual in
nature and’ is not law Even on that footing, Iearned
counsel for the appellant argues, the contract in question
gives rise to rights in one party and obligations on the
ot her. These rights and obligations, -it is stated, were
accept ed- by each succeedi ng sovereign (1) Jodhpur State (2)
United State of Rajasthan and (3) the' Part B State  of
Rajasthan It contended that the finding to.the contrary by
the courts belowis wong. As the rights and obligations
were accepted by each succeedi ng Sovereign, "Art. 295 (i)
(b), of the Constitution cane into play as from January. 26,
1950, and the rights and liabilities of the Jodhpur State or
of the United State of, Rajasthan’ -becane the rights, and
liabilities of the Government of India in so far “as these
rights and Iliabilities were for the pur poses of the
CGovernment of India relating to any of the matters enunered
in the Union List. Learned counsel for the appellant argues
that Art.295

525

is of the nature of a constitutional guarantee and any |aw
made in violation thereof nust be void to the extent that it
violates, the Article.
Apart from the, aforesaid two main Ilines of argunent,
| earned counsel for the appellant has also submitted that
the contract in question being aright to property the
appel l ant could not be deprived of it in violation of its
guaranteed rights under Arts. 19 and 31 of the Constitution
that there was no frustration of the contract as found by,
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the learned District Judge; and that in any view the
appellant is entitled to a refund of the duty or tax paid by
it to the Union Governnent fromthe State of Rajasthan by
reason of clause 6 of the agreenent.

We proceed now to deal with -these argunents in the order in
whi ch we have stated them As to the first line of argunent
we have cone to the conclusion that the agreenment of Apri
17, 1941, rests solely on the consent of the parties; it is
entirely contractual in nature and is not |aw, because it
has none of the characteristics of law. Learned counsel for
the appellant has relied on the decisions of this court in
Ameer -un-ni ssa Begum v. Mahboob Begum (1) Director of
Endownents, Govt. of Hyderabad v. Akram Ali (2), WMadhaorao
Phal ke v. The State of Madhya Bharat (3) and Pronod Chandra
Deb v. The State of Orissa (4). W do not think that these
decisions help the appellant. It was pointed out in
Madhaor ao Phal ke’ s Case (3) that in determ ning the question
whet her~a particul ar order of a sovereign Ruler in whom was
conbined all legislative, executive and judicial functions,
it would be necessary to consider the character of the
orders passed. Their Lordshi ps then exam ned t he Kal anband
under consideration bef ore them and pointed out that "the
nature of the provisions contained in this document
unanbi guously inpresses upon in the character of a statute
or a regulation having the force of a statute.”

(1) AI.R (1955) S.C 352.

[1961].S.C R 957.

(2) AI1.R (1956) S.C. 60.

(4) [21962] Supp. I.S. R 405.

526

Sane was the position in Areer-un-nissa’' s case and the case
of the Director of Endowrents," Govt. of Hyderabad (2) where
this court had to deal with the effect of Firnans issued by
the N zam who was at the tine an absolute Ruler.’” It was
held that such Firmans had the effect of |aw because in,
all domestic matters, the Nizamissued Firmans to determ ne
the rights of his subjects.” The Firnmans were not based on
consent, but derived their authority fromthe comand of the
Sovereign viz.,' the Nizam expressing his sovereign wll.:
For exanple, in Aneer-un-nissa’'s case, (1) the Firnmam set
aside the decision of a Special Commission in respect of
certain claimants and though a subsequent Firman revoked the

earlier Firman, it did not restore the decision of the
Speci al ' Conmi ssi on. It was in these circunstances that
this court observed

"The determination of all ‘these questions

depends primarily upon the nmeaning and effect
to be gives to the various’ ’'Firmans" of _the,
Ni zam which we have set out already.  .'It
cannot be di sputed that oprior to t he
i ntegration of Hyderabad State with the Indian
Union and the coming to force of the  |Indian
Constitution, the N zam of Hyderabad enjoyed
uncontrolled sovereign powers. He was the
suprene | egislature, the suprene judiciary and
the suprene head of the executive, and there

were no constitutional limtations wupon his
authority to act in any of these capacities.
The "Firmans’ were: expressions of t he
sovereign wll of the Nizam and they were
binding in the same way as any other

law;...nay, they would. Override all other
laws which were in conflict. with them So
long as’ a particular 'Firman’ 'held the

field" that alone would govern or regulate
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the. fights of the parties concerned, though
it could '"be annulled or
(1) AI.R (1955) S.C. 352,(2) A lI.R (1956) S. 60;

527
nodified by a later "Firman’ at any time that the N zam
willed."
These observations do not support the extrene view that any,
and every order of a sovereign Ruler is |aw In Pronod
Chandra Deb’s case (1). the Khorposh grants were consi dered.
in the context of the rules laid down in Order 31 of the
Rul es, Regul ations and Privil eges of Kha jnadars which were.
accepted by the Ruler of the State is the | aw governing the
ri ghts of Khorposhdars. It was in these circunstances held
that the rules continued in force till they were changed; by
a conpetent; authority, and the grants made in accordance
with those rules continued-to be valid.
In our view, none of the aforesaid decisions go the extent
of laying down that any and every order of a Sovereign
Rul er. ‘who combinesin hinmself all functions nmust be treated
as law irrespective of the nature or character of the order
passed. W think that thetrue -nature of the order nust be
taken into consideration, and-the order to be | aw nmust have
the characteristics of law, that is, of a binding rule of

conduct as the expression of the will "~of the sovereign
which does not deriveits authority fromnere consensus of
mnd of two parties entering into a bargain. It is not

necessary for this purpose to go into theories of |I|ega
phil osophy or to "define law. However |aw may be defined,
be it the conmand of the suprenme-legislature as some jurists
have put it or be it a "body of rules laid down for the
determnation of legal rights and duties which courts
recognise there is an appreciable distinction between an
agreement which is based solely on consent of parties and a
law which derives its sanction from the wll 'of the
Sovereign. A contract is. essentially a conpact between two
or nore parties a lawis not an agreenent between  parties
but is a binding rule of conduct deriving its sanction from
the sovereign authority. Fromthis

(1) [21962] Supp . | S.C R 405.

528

point of view, thereis a valid distinction -between a
particul ar agreement between two or nore parties even if one
of the parties is the sovereign Ruler, and the law relating
generally, to agreenents. The fornmer rests on consensus - of
mnd, and the latter expresses the will of- the Sovereign.
If one bears in mnd this distinction, it seens clear enough
that the agreement of April 17, 1941, even t hough
sanctioned by the Ruler and purporting to be on his, behalf
rests really on consent. W have, been taken through the
correspondence which resulted in the agreenment and our
attention was particularly drawn to a letter dated April 22,
1938, in which the Ruler was stated to have sanctioned the
terns and concessi ons deci ded upon by his Mnisters in their
nmeeting of February 25, 1938. W do not think that the
correspondence to which we have been referred advances the
case of the appellant. On the contrary, the, correspondence
shows that there were prolonged negotiations, proposals and

counter-proposals, offer and acceptance of terms ... all
indicating that the matter-was treated even by the Ruler as
a contract between his CGovernment and the appellant. That

is why inthe letter dated April 22, 1938, it was stated
that Messrs Crawford Bailey & Co. Solicitors, would draw up
a formal agreenent enbodying the terns agreed to by the
parties. This resulted ultimately in the execution of the
agreement dated April 17,1941:. To call such an agreenent
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as lawis in our opinion to nmsuse the term"| aw

It is also worthy of note in this connection that clause 6
of the agreement purports to give the appellant exenption
not only from State Excise duty, but also from Federa
Excise duty; simlarly not only from State Income-tax, but

from Federal Incone tax or Super-tax or Surcharge. It is
difficult to see what, authority the Jodhpur Ruler had to
give exenption from Federal Excise duty or Federal |ncone-
t ax. Such an exenption, if it were to be treated as, |aw,
woul d be beyond the conmpetence of the Ruler. A
529

Ruler can make a law within his own conpetence and
jurisdiction. He cannot make a law for sone ot her
sover ei gn. Such an exenption would be a dead letter and

cannot have the force of law. Learned counsel for the
appel | ant suggested sonewhat naively that the Ruler might
exercise his influence on the other Sovereign (if and when
Federation cane into existence) so as to secure an exenption
from Federal tax for the appellant. Surely, an assurance of
this kind to exercise influence on another sover ei gn
authority, assuming that the effect of the relevant clause
is what |earned counsel has subnmitted, as to which we have

great doubt, wll at once show that it has not the
characteristics of ~a binding rule of conduct. It is
doubtful if such/an, ‘assurance to exercise influence on

another sovereign authority can be enforced even as a
contract not to speak of |aw.

Learned counsel for the respondents referred us to severa

ot her clauses of the agreenment which in his opinion showed
that the agreenent read as a whole could not be treated as
| aw, because sonme of the clauses nerely gave an -assurance
that the State would take some actionin future; as for
exanpl e, clause 8 which gave an assurance to amend the |aw
in future. He contended that an assurance to amend the [|aw
in future cannot be treated as present law. There is, we
t hi nk, much force in this contention. VWhen t hese
difficulties were pointed out to |learned counsel /for the
appel | ant, he suggested that we shoul d separate the various
cl auses of the agreenent and treat only those clauses 'as | aw
whi ch gave the appellant a present right. W do not see how
we can dissect the agreement in the manner suggested and
treat as law one part of a clause and treat the rest as an
agreenment only.

We should notice here that clause 6 of the agreenent does
not refer to excise duty or inconme-tax to be inposed by the
Union of India. As a matter of
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fact, nobody could envisage in 1941 the constitutiona

devel opnents which took place in 1947-1950, and  when /the

parties tal ked of Federal excise duty and Federal ~incone-
tax, they had in mnd the scheme of Federation envisaged by
the Government of India Act, 1935 ... which schene ' never
cane into operation. It is difficult to see how the
agreement in any view of the matter can be treated as law.in
respect of a tax or duty inposed by the Union Governnent
when there is no nention of it therein

The argurment if carried to a reductio ad absurdum woul d cone
to this that every order of the Ruler would have to be
carried out by the succeedi ng Sovereign. That order may be
alnost of any kind, as for exanple, an order to thrash a
servant. W have no doubt in our minds that the nature of
the order must be considered for determ ning whether it has
the force of law Art. 372 of the Constitution which
continues existing |aw nust be construed as enbracing those
orders only which have the force of law ..law as understood
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at the tine.
There has been a lot of argunment before us as to what
| earned counsel for the appellant has characterised as
"legislative contracts,’” an expression used nostly in
American decisions relating to the linmtation placed by the
"contract clause’ in the American Constitution upon action
taken by the State legislature in respect of pre-existing
contracts (see Piqua Branch of the state Bank of Chio wv.
Jacob Knoop (1)). W do not think those decisions have any
bearing on the question before us, which is sinply this
does a compact between two or nore parties, purely
contractual in nature, becone | aw because one of the parties
to the contract 1is the Sovereign Ruler ? The Anerican
decisions throw no light on this question. Learned counse
also referred us to the statenent of the lawin Halsbury's
Laws of Engl and, Vol .8, Third Edition,, paragraph 252 at
(1) (1853) 14L. Ed. 977.
531
page 146 relating to statutory confirmation of voi d
contracts by nmeans of a |ocal and personal Act of Parlianent
the effect of such a statute is to nake the agreenent
valid in toto. The principle is that where an Act of
Parliament confirns ~a schedul ed agreenent, the agreenent
becomes a statutory obligation and is to be read as if its
provisions were contained in a section of the Act (see
International Railway Conpany v. N. P. Commission (1)). We
fail to see howthis principle has any application in the
present case. There is nothing to show that the agreenent
in the present case was confirnmed as a |aw by the Ruler; on
the contrary, we have shown earlier that it was always
treated as a contract between two ,parties. There is no
magi c in the expression 'legislative contract”. A contract
is a conmpact between two or nore parties and is  either
executory or executed. If a statute adopts or confirns it,
it becones [aw and is no | onger-a nere contract. That is
all that a legislative contract’ neans. In the cases before
us there is no 'legislative contract’.
In view of our conclusion that the agreenment of April 17,
1941, is not law, it is perhaps unnecessary to -decide the
further question as to whether s.3 of the Raj ast han
Ordi nance, 1949 (Ordinance | of 1949) continued it _or
whet her s.30 of the Rajasthan Excise Duties Odinance, 1949
(Ordinance XXV of 1949) repealed it. W nay nerely say that
with regard to the effect of s.30, |earned counsel for -the
appellant relied on the principle that the presunption is
that a subsequent enactrment of a purely general character is
not intended to interfere with an earlier special ~ provision
for a particul ar case, wunless it appears from a
consi deration of the general enactnent that the intention of
the legislature was to establish a rule of wuniversa
application in which case the special provision nust give
way to the general (see paragraph 711, page 467 of Vol. 36,
Hal sbury’s Laws of England, Third Edition, and WIllians v.
Pritchard Eddi ngton v. Borman (3)).
(1) AIl.R (1937) P.C 214.
(2) (1790) E. R 862.
(3) (1799) E. R 863.
532
On behal f of the respondents it was submitted that s. 30 of
the Rajasthan Excise Duties O dinance, 1949, in express
terns repealed all laws dealing with natters covered by the
ordinance, and s. 3 thereof dealt with excise duties on
goods produced or manufactured in Rajasthan therefore, there
was no room for the application of the nmaxim generalia
speci alibus non derogant and s. 30 clearly repealed al
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earlier laws in the matter of excise duties or exenption
therefrom It is perhaps unnecessary to decide this
guestion ; because we have already held that the agreenent

of April 17, 1941, was neither |aw nor had the force of |aw
W may nerely point out that the question is really one of
finding out the intention or the legislature, and in view of
the very clear words of s. 30 of the Rajasthan Excise Duties
Ordinance, 1949 and of the repealing revisions in the
Fi nance Act, 1950 it would be difficult to hold that the
earlier special law on the subject still continued in force.
We proceed now to consider the second line of argunent
pressed on behalf of the appellant. So far as the Union
Governnment and its officers are concerned, there is, we
think, a very short but convincing answer to. the argunent
The agreement in question contains no term and no
undertaking as to exenption from excise duty or incone-tax
to be inposed by the Union Legislature in future. W have
poi nted out earlier that the undertaking, such as it was,
referred 'to Federal excise duty and Federal incone-tax and
we have further stated that the Federation contenplated by
the Governmentof India Act, 1935 never came into existence.
The Uni on which came into existence under the Constitution
of 1950 is fundanmentally different from the Federation
contenmpl ated wunder ~the  CGovernment of India Act, 1935.
Therefore, in the absence of any termas to exenption from
excise duty or incone-tax to be inposed by the Union
Legi sl ature, the question
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of succeeding sovereigns accepting such a term and an
obligation arising therefromon-January 26, 1950, by means
of Art. 295 (i) (b) of the Constitution cannot at all arise.
Surely, a termor undertaking which is non-existent. cannot
give riseto aright or obligation in favour of or ' against
any party. On this short ground-only, the claim of the
appel l ant shoul d be rejected agai nst the respondents in so
far as the |levy of excise duty or tax by the Union is
concerned, apart altogether fromany question whether the
Rul er of jodhpur or even the United State of Rajasthan could
legally bind the future action of the Union Legislature.

It is now well settled by a nunber of decisions of this
court that an act of State is the taking over of ~ sovereign
powers by a State in respect of territory which was not till
then a part of it, by conquest, treaty, cession or
ot herwi se, and the nunicipal courts recognised by the new
Soverei gn have the power and jurisdiction to investigate and
ascertain only such rights as the new sovereign has chosen
to recognise or acknow edge by |egislation, agreenent or
ot herwi se ; and that such recognition nmay be express or. may
be inmplied from circunstances. The right which the
appel lant clains stens fromthe agreenent entered into by
the Ruler of jodhpur. The first question is, -did the
succeedi ng sovereign, the United State of Raj ast han
recognise the right . which the appellant is now claimng?
The second question is., did the next succeeding sovereign
the State of Rajasthan, recognise the right ? As against the
State of Rajasthan the main claimof the appellant is based
on that part of cl. 6 which says that if any such duty (or
tax) has to be paid by the company, the state wll refund
the sanme to the conpany. The appellant clains as against
respondent No. 2 a refund of the duty or tax as and when it
is paid to the Union Governnent by the appellant.
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The learned District judge found that the Ruler of |jodhpur
act ed upon the agreenment in the natter of cust ons
concessions granted to the appellant and accepted the
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royalty as per cl. 12 of the agreenent ; but the question
relating to excise duty never cane before the Jodhpur State

as no such duty was leviable in the State. In the High
Court jagat Narayan, J., dealt with the evidence on the
point and gave a list of documents bearing on it. He

pointed out that the Director of Industries of the United
State of Rajasthan no doubt nade demands for the paynent of
royalty not only for the period since the formation of the
United State of Rajasthan, but also for arrears of royalty
for the period prior to the formation of that State. He
found however that as to exenption from excise duty or the
claimof refund the United State of Rajasthan had in no way
affirmed the agreenment. The |earned Judge said

"What has to be determined is whether on the facts and
circunst ances appearing fromthe evidence on record it can
be said that the United State of Rajasthan affirned the
agreement . I am firmy of ~the opinion that no such
i nference can be drawn. The state did not make up its mnd
whet her or not to abide by the agreenent and pending fina
deci si on the agreenment was acted upon provisionally."

So far as the Part B State of Rajasthan is concerned, there
is nothing in the record to show that it had affirned the
agr eement . M. Justice Bapna agreed wth his |earned
coll eague on the Bench and refer-red specially to a letter
dated January 20, 1950, which was a letter from the
Conmi ssi oner of Excise jodhpur, to the appellant. |In that
letter the appellant was informed that it was liable to pay
excise duty in accordance with the Rajasthan Excise Duties
Ordi nance, 1949. The appellant sent a reply in which it
stated that excise' duty was not |eviable by
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reason of the agreenent dated April 17, 1941. Furt her
correspondence followed and finally areply was given on My
10, 1952, in which the Governnment of the State of Rajasthan
sai d t hat

"the rights and concessions granted to the conpany and the
liabilities and obligations accepted by the former jodhpur
State under the agreenment are extraordinary, unconscionable
and di sproportionate to the public interest."
The letter ended by saying that the claimof the appellant
to exenption could not be accepted. Another letter on which
the appellant relied was dated May 1, 1950. In this letter
the Governnent of Rajasthan said that the burden of ~excise
duty on <cloth produced by the appellant fell~ on the
consumer swho purchased the cloth therefore the ~Governnent
of Rajasthan did not consider it necessary to exenpt
the appellant fornfrom paynent of excise duty. It is
worthy of note that all this correspondence started wthin
a very short time of the promulgation of the Rajasthan
Excise Duties Odinance, 1949. From this correspondence
Bapna, J., cane to the conclusion that neither the United
State of Rajasthan nor the State of Rajasthan affirned the
agreements W see no reasons to take a different view of the
correspondence to which our attention has been drawn.
VWhat then is the position ? If the new Sovereign, nanely,
the United State of Rajasthan or the Part B State of
Raj ast han, did not affirmthe agreenent so far as exenption
from excise duty or inconmetax was concerned, the appellant
is clearly out of court. Learned counsel for the appellant
has relied on Art. 295 (1) (b) of the Constitution. That
Article is in these terns :-

"295. (1) As fromthe commencenent of this
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Constitution :-

(a)all property and assets which imrediately before such
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conmmencenent were vested in any Indian State corresponding
to a State specified in Part B of the First

Schedule shall wvest in the Union, if the
purposes for which such property and assets
wer e hel d i medi atel y, bef ore such

commencenment will thereafter be purposes of
the Union relating to any of the matters
enunerated in the Union List, and
(b)all rights, liabilities and obligations of the Governnent
of any Indian State corresponding to a State specified in
Part B of the First Schedul e, whether arising out of any

contract or otherw se, shall be the rights, liabilities and
obligations of the Governnent of India, if the purposes for
whi ch such rights were acquired or liabilities or

obligations. were incurred before such comrencenent will
thereafter be purposes of the Governnent of India relating
to any of the matters enunerated in the Union List,

subj ect-to any agreenment entered into in that behalf by the
Government of Indiawith the Governnent of that State.
(2)Subject ~as aforesaid, the Governnent of each State
specified in Part B of the First Schedule shall, as fromthe
comencenment of this Constitution, be the successor of the
CGovernment of the corresponding Indian State as regards al
property and assets and all ... oo rights,
liabilities and obligations, whether arising out of any
contract or otherwi'se, other than those referred to in

clause (1)."
The argunent is that the Article provides a constitutiona
guar ant ee in the matter of rights, liabilities and
obligations referred to in cl. (b) and no law can be nmde
altering those rights, Liabilities
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and obligations. in support of this argunent our attention
has been drawn to Art. 245 which says that subject 'to the
provi sions of the Constitution Parliament may nmake |aws for
the whole or any part of the territory of India etc. The
contention is that the power of Parliament to nmake |aws
being subject to the provisions of the Constitution, Art.
295 which is one of the provisions of the Constitution
controls the power of Parliament to make |aws-in respect of

rights, liabilities, obligations etc. referred toin Art:
295 (1) (b), and therefore Parliament cannot pass any  |aw
altering those rights, liabilities and obligations.

W do not think that this is a correct interpretation of
Art. 295 of the Constitution. But before going into the
guestion of interpretation of Art. 295 It may be pointed out
that if the United State of Rajasthan did not affirm the
agreement, then the appellant had no enforceable right
against either the United State of Rajasthan or the Part B
State of Rajasthan. Under Art. 295 (1) (b) there nust be a
right or liability on an Indian State corresponding to a
State specified in Part B of the First, schedule which can
become the right or liability of the Government of  ‘India
etc. If the right itself did not exist before the
comencenment of the Constitution and could not be enforced
against any Governnent, the question of its vesting in
anot her Government under Art. 295(1) (b) can hardly arise.

The schene of Art. 295 appears to be this, It relates to

succession to property, assets, rights, liabilities and
obligations. Cause (a) states fromthe comencenent of the
Constitution all property and assets which imediately

before such conmencenent were vested in an Indian State
corresponding to a State specified in Part B of the First
schedul e shall vest in the Union, if the purposes for which
such property and assets were hel d- be purposes
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of the Union. Cause (b) states that all rights, liabili-
ties and obligations of the Government of’ any Indian State
corresponding to a State specified in Part B of the First
Schedul e, whether arising out of any contract or otherw se
shall be the rights, liabilities and obligations of the
Government of India if the purposes for which such rights
were acquired or liabilities- and obligations were incurred
be purposes of the CGovernment of India. There is nothing in
the Article to showthat it fetters for all time to cone,
the power of the Union Legislature to make nodifications or
changes in the rights, liabilities etc. which have vested in
the Governnment of India.  The express provisions of Art. 295
(10) deal with only two matters, nanely, (1) vesting of
certain, property and assets in the Governnent of India, and

(2) the arising of certain rights, liabilities and
obligations on the CGovernnent-of India. Any | egislation
altering the course of vesting or succession as laid down in
Art. 295 wll no doubt be bad on the ground that it

conflicts with Article. But there is nothing in the Article
whi ch prohibits Parliament fromenacting a law altering the
ternms and conditions of a contract or of a grant under which
the liability of the Government of India arises. The
| egi sl ative conpetence of the Union Legislature or even of
the State Legislature can only be circunscribed by express
prohi bition contained in the Constitution itself and unless
and wuntil there is any provision in the Constitution
expressly prohibiting legislation on the subject either
absol utely or conditionally, ~there is no fetter or
limtation on the plenary powers which the legislature
enjoys to legislate on the topics enunerated in-the rel evant
Lists WMharaj Ureg Singh v. State of Bonbay (1). In our
opinion, there is nothing in Art. 295 which expressly
prohi bits Parliament fromenacting a |lawas to incone-tax or
excise duty in territories which becane Part B States, and
which were fornmerly Indian States, ‘and such a prohibition
cannot be read into Art. 295 by virtue of

(1) A 1.R (1955) S.C 540,

some contract that m ght have been nade by the then Rul er of
an I ndian State with any person

There is another aspect of this question. The rights,
liabilities and obligations referred to in Art. 295 (1)  (b)
are, by the express |anguage of the Article, subject to any
agreenment entered into in that behalf by the Government — of
India and the Governnent of the State. Such an agreenent
was entered into between the President of India and
Raj pramukh of Rajasthan on February 25, 1950. It is
necessary to explain how this agreenment came into existence.
A commttee known as the Indian States Finances Enquiry
Conmittee was appointed by a resolution of the Governnent of
India dated October 22 1948, to exam ne and report  upon

among ot her things, the present structure of public finance
in Indian States and the desirability and feasibility of
i ntegrating Federal Finance in Indian St at es. Thi s
conmttee submitted its report on October 22, 1949, The
agreenent between the President of India and the Rajpranukh
of Rajasthan said :

"The recomendations of the Indian States Finance Enquiry
Conmittee, 1948-49 (hereafter referred "to as the Committee)
contained in Part | of its Report read with Chapters I, 11
and I'l'l of Part Il of its Report in so far as they apply to
the State of Rajasthan (hereafter referred to as the State)
together with the recommendati ons contained in Chapter VIII
of Part Il of the report, are accepted by the parties
hereto, subject to the followi ng nodifications."
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It is not necessary for our purpose to set out the
nodifications in detail. It is enough to say that there is

nothing in the nodifications which in any way benefits the

appel lant. One of the nodifications relates to State-owned

and State-operated enterprises which are to be exenpt from

i ncome-tax etc.
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The appellant is neither a State-owned nor a State operate

enterprise. Another nodification states-

" St at e- sponsored Banks or sinilar State-ponsored enterprises
in the State now enjoying any explicit tax
exenptions shall be treated as "lIndustria
Cor porations" for purposes of the continuance
of the Incone tax concessi ons now enjoyed by
them in accordance with paragraph 11 (3) (b)
of the Annexure to Part 1 of the Comittee’s

Report."
Now the appellant is neither a State-sponsored bank nor a
St at e- sponsored enterprise. So far as the appellant is

concerned the reconmendations of the committee which were
accepted in the agreenent inter aliasaid
"Any special financial privileges and inmunities (affecting
"federal" revenues) -conferred by the State upon other
i ndi vidual s and corporations should ordinarily be continued
on the sane terns by the Centre, subject to a naximm period
of ten (or fifteen) years, and subject also to limting in
other ways any such concessions as may be extravagant
agai nst the public interest."
The reconmendati on quoted above clearly shows that it was
open to the Union to Limt in any way it thought fit any
concessions as appear —to the Union Governnent to be
extravagant and against the public interest.: In  view of
this recommendati on which was part of the agreenent  entered
into between the President of India andthe Rajpranukh of
Raj asthan on February 25, 1950, the appellant can hardly
plead it has a constitutional guarantee to claim exenption
from excise duty or incone-tax.
This finishes the second |ine of argunment urged on behal f of
the appellant. As to the pleas based on Arts. 1.9 and 31 of
the Constitution, it is enough to
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say that on our findings the appellant had no enforceable
right either against the State Governnent of Rajasthan or
the Union Governnment on january 26, 1950. It is  obvious,
therefore, that the appellant cannot invoke to its aid
either Art. 19 or Art. 31 of the Constitution. As to the
claim of refund which the appellant preferred against the
State of Rajasthan, the appelant, s position is no better.
If neither the United State of Rajasthan nor the Part B
State of Rajasthan affirmed the agreement of April 17, /1941,
the appellant cannot enforce any right against respondent
No. 2 on the basis of that agreement.
In the trial court as also in the H gh Court the question of
frustration of the contract was canvassed and gone into.
The courts found that the contract was frustrated. In view
of the findings at which we have arrived. It is now
unnecessary to consider that question. Therefore we do not
propose to deal with it.
For the reasons given above, we have cone to the concl usion
that the appeals are without any nerits. We accordingly
dismss themw th costs, one hearing fee.
Appeal dism ssed




