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Appellant filed a wit petition in the H gh Court of

Al | ahabad chal | engi ng the orderr of reversion to the post of
Accounts O ficer from the post of Finance Oficer in Ja
Sanst han by order dated 18.9.92. The Division Bench of the
Al | ahabad High Court by the inpugned order dated 21.1.1993
dism ssed the said wit petition inter alia on the ' ground
that the post of Finance O ficer not having been created in
consonance with the provisions of Section 27 of the UP.
Water Supply and Sewerage Act, 1975 (hereinafter referred to
as the Act) inasmuch as prior approval of the Government had
not been taken before the creation of the such post, the
pronmoti on of the appellant to such post does not confer any
right and consequentially the order of reversion does not
suffer fromany infirmty. The appellant challeng the
aforesaid judgenment of the Allahabad Hgh Court in-this
appeal

Fromthe avernents nade by the appellant in the wit
petition filed before the Hgh Court as well as the
docunents appended theret, it appears that —Allahabad Ja
Sansthan Samiti created the post of Finance Oficer by
Resol ution No. 7 dated 16.1.1978. Shri Mol Chandra Kanl a
was appoi nted agai nst the said post by order dated 17.1.1978
issued by the Chairnman of Jal Sansthan. Said Shri kam a
went on | eave and in his place the appellant was allowed to
remain in-charge of the post of Finance Oficer. By Ofice
Order dated 21.1.1989 passed by the Chairman, Jal Sansthan,
the appellant was confirmed against the post of Finance
Oficer and it was stated therein that for the purposes  of
seniority the date of his pronotion to the post of Finance
Oficer on 7.6.1986 wll be the relevant date. In
accordance with the aforesaid order the pay of the appellant
as Finance Oficer was fixed in the pay scale of Rs.
1100- 2050 w.e.f. 7.6.1986 by the GCeneral Manager of Ja
Sanst han by his order dated 17th of August, 1989.
Thereafter there has been several correspondence between the
Government and the Jal Sansthan, the Governnent entertaining
a doubt with regard to the legality of the appointnment of
appellant to the post of Finance Oficer and Jal Sansthan
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reiterating its stand that the appellant has been duly
pronmoted to the post of Finance Officer. Finally, the State
Gover nnent i ssued t he Oficer Oder dated 18.9.1992
reverting the appellant to the post of Account O ficer wth
i mediate effect and communi cated the sane to the Chairman
Jal Sanst han, Allahabad. The Chairman in his turn passed an
order on 28.9.1992 cancelling the pronotion and confirmation
of the appellant on the post of Finance Oficer in
conpliance of Resolution No. 353 dated 14.9. 1992 passed by
Jal Sansthan. Appellant, therefore, approached the High
Court challenging the legality of the aforesaid order. It
may not be out of place to notice that while the appellant
was continuing as Finance Oficer the State Governnent
itself nominated the appellant to undergo training at Bonbay
under the U P. Urban Devel opnent Project. The respondents
took the stand before the H gh CQurt that the post of
Finance Oficer had been created by Jal Sansthan in
contravention of Section 27 of the Act inasmuch as provious
approval of the State Governnent. had not been obtained
before the creation of the post and as such post itself has
not been created in accordance with [faw, promotion of the
appellant to the said post will not confer any right on the
appel l ant. On exam ning the provisions of Section 27 of the
Act the H gh Court was persuaded to accept this stand of the
State Governnment /‘and accordingly it held that the post of
Fi nance O ficer not having been created with the previous
approval of the State Governnent, pronotion of the appell ant
to the said post was bad in law, and therefore, reversion is
fully justified.

M. V.A Moht a, | earned senior counsel appearing

for the appellant urged that the Hi gh COurt committed error
in considering the provisions of Section 27 of the Act as
amended in the year 1983, though the post of Finance O ficer
had been created as early as on 16.1.1978 wunder the
unanmended provisions which did not~ require the previous
approval of the State Governnent as a condition precedent
for creation of post under the(Jal Sansthan. According to
| earnd senior counsel, M. Mhta, only stand of the /State
CGovernment being the legality of the creation of the post
itself and the said stand being based on anmended provisin of
1983 t hough the post was created in January 1978 -under the
unamended provisions, the entire premse on which the
Government | aboured and the H gh Court was persuaded to
accept the same in wunsustainable, and therefore, the
i mpugned order of reversion is |liable to be set -aside. M.
Mohta al so contended that the order of reversion is actuated
by mal afi des of the CGeneral Manager but we are not persuaded
to examine the said question on the existing materials on
record.

The |earned counsel appearing for the State of UP

on the other hand reiterated the stand that for creation for
the post Finance Oficer prior approval of the State
CGovernment was necessary and the said approval had not been
obt ai ned. The | earned counsel also urged that assum ng that
the post could be created in the year 1978 wthout the
approval of the Governnent but by the tinme the appellant was
pr onot ed to the post of Finance Oficer the anended
provisions have conme into force, and t her ef or e, hi s
appoi ntnent has to bee governed by the anended provisions
and since prior approval of the Government had not been
taken the promotion has rightly been set aside and the
appel | ant has been reverted to the substantive post of
Account O ficer.

In view of rival subm ssions at the Bar, the first
guestion that arises for consideration is whether under the
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unamended provisions of Section 27 of the Act which was in
force on the date the Jal Sansthan created the post of
Finance O ficer, prior approval of the State Governnent was
necessary before creating the same? Section 27 of the Act
prior to its amendenent by U P. Act No. 5 of 1984 reads as
under :

"27. Appoi ntnent of Enpl oyees: -

The Jal Sansthan nay appoint such enployees as it

consi ders necessary, and on such terns and

conditions as it thinks fit, for the efficient

performance of its functions.

Provi ded t hat the appoi nt nent of such
enpl oyees as tha State Governnent may by general or
special order, specify shall be nade, and their
terms and conditions shall be deternmined, wth the
approval of the State CGovernnent.

(2) Subject to general control and direction of the
Chairman, the supervision and control over al
enpl oyees of the Jal Sansthan shall be vested in the
General Manager."

A readi ng of the aforesaid provisions wuuld indicate

that the Jal Sansthan had full~ authority for creation of
post and for appointnent- of persons to such post on such
terms and conditions as it thinks fit. Proviso to the

aforesaid Section/ confers power on the State Governnent to
i ssue general or special order specifying the terns and
conditions of any such appoi ntnment which could be nade with

the approval of the State Governnent. No such order has
been produced by the State Government which the State
government coul d have passed either general ~or special in

the purported exercise of power under the proviso. Under
the anended provisions, howeverr, the crreation of post
under Jal Sansthan required previous approval of the State
CGovernment. The anmended provisions of Section 27 may be
extracted herei nbel ow i n extenso:
Creation of posts and appointnment of enployees - (1)
The Jal Sansthan may, with the previous approval of
the State Governnent, create such posts of ~ officers
and ot her enpl oyees and with such designations as it
consi ders necessary for the efficient performnce of
its functions.
(2) The appointnents to the posts, referred to in
sub-section (1), shall be made by the Jal Sansthan
on such terns and conditions, as it thinks fit:
Provi ded that the appoi ntment on such posts as
the State Governnent may, by rules framed under
Section 27-A or by general or special order, specify
shall be made and the ternms and conditions of
appoi ntnent on such posts shall be determned with
the approval of the Governnent.
(3) Subject to general control and directions of the
Chairman, the supervision and control over al
enpl oyees of the Jal Sansthan shall be vested in the
General Manager.
The High Court in the inpugned order has noticed the
amended provisions of Section 27 and cane to the concl usion
that the creation of post made by Jal Sansthan was bad in
law. The Hi gh Court conmitted serious error in relying upon
t he amended provisions which cane into force we.f.
26.12.1983 whereas the post of Finance Oficer had been
created by Jal Sansthan on 16.1.1978. The State Governnent
al so acted on an erroneous inpression relying upon the said
amended provisions as it appears fromthe stand taken by it
in support of the order of reversion that was issued. Since
the post of Finance Oficer had been created by the Ja
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Sansthan on 16.1.1978 and under the rel evant provisions of
Section 27 as it stood then, prior approval of the State
Covernment was not necessary for creation of the post, we
have no hesitation to cone to the conclusion that there was
no infirmty wth the creation of the post of Finance
Oficer by Jal Santhan and the Government as well as the
Hi gh Court conmitted gross error by relying upon the anended
provi sions of Section 27 which obvisously had no application
during the year 1978. In this view of the matter, the order
of the State Gover nnent dat ed 18.9. 1992 and t he
consequential order of the Jal Sansthan dated 28.9.1992
passed by the Chairmen of the Jal Sansthan pursuance to the
Resolution of the Commttee of Jal Sansthan dated 14.9.1992
cannot be susttained and we accordingly set aside the said
orders.

The next question which arises for consideration is

whet her by the tine when the appellant was promoted to the
post of Finance O ficer, the amended provisions of Section
27 having cone into force, is there any enbargo on his
pronmotion or is there any provision which requires prior
approval —of the Governnent for pronoting an enpl oyee to the
post of Finance Oficer? 1t is no doubttrue that Rule which
isin force at the tinme when the pronotion was nade would
govern the case  of ~promotion and since the anended
provi sions have cone into force w.e.f. 26.12.1983 and the
appel lant was prompted to the post of Finance O ficer on
7.6.1986 the anended provisions will govern his appointnent.
But on exam ning the anended provisions we do not find
anything contained therein which require prior approval of
the CGovernment for appointnment to the post <created in Ja
Sanst han. Under the —anended provisions post. under Ja
Sanst han Coul d be created only with previous approval of the
State Covernnent as contenpl ated under sub-section (1) of
Section 27. But the Appointnent to those posts has to be
made under sub-section (2) —of Section 27 and in such
appoi ntnents the power of Jal Sansthan is unfettered and
does not require any require prior aproval of the State
CGovernment. The proviso to sub-section (2) of Section 27
confers power on the State Government either to frane rules
or to specify by general or special order-indicating the
terms and condittions of appointment- and the terns and
conditions of appointment has to be with the approval of the
Government but no such rule or order either general or
speci al has been passed by the Governnent under the proviso
to sub-section (2) of Section 27. In -that viewof the
matter, the post in question having been duly created by the
Jal Sanst han under the unamended provisions of Section 27 of
the Act and the Jal Sansthan having duly pronoted. the
appel | ant to the said post in the vyear 1986  under
sub-section (2) of Section 27 of the amended provisions,
there is no infirmty with such pronotion of the appellant.
Consequentially, we do not find any force in the 'second
subm ssion of the | earned counsel appearing for the State of
UP. In the aforesaid premses the inpugned order  of
reversion is wholly unsustainable and we accordingly set
aside the order of the State CGovernment dated 18.9.1992 and
that of the Jal Sansthan dated 28.9.1992, we al so set aside
the inpugned order of the High Court and the wit petition
filed by the appellant is allowed. The civil appeal is
allowed but in the circunstances there will be no order as
to costs.




