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ACT:

Indian Pental Code (Act 45 of 1860). ss.362. 366 and 376-
Grl under 16 years forced to go to a place where rape was
commtted on her-Effect of absence of marks of wviol ence or
person of victim

Prcti ce- Sexual offence-Necessitv for corroboration.

HEADNOTE

A girl under 16 years was inducedto go to a particular
house fromwhere she was threatened to go to the house of
the appellant who 'forcibly took her to his fields,outside
the village and conmitted rape on her. The appellant was
convicted for offences, under ss. 366 and 376 |.P.C. The
nmedi cal evidence showed that there was penetration but no
mar ks of violence on the victims person

Di sm ssing the appeal to this Court,

HELD : (1) The gravanmen of the offence was that the
appel lant forced the girl to go with himto the fields to
commt rape on her and this constitutes abduction punishable
under s. 362 and 366, |.P.C. There is no question of any
ki dnappi ng from | awful guardianship or the appellant taking
or enticing her out of the keeping of her |awful guardian or
later taking her away for illicit purpose from unlawfu

custody. [201A- E]

State v. Copichand, A I.R 1961 Bom 282, held inapplicable.
(2) Under s. 375, I.P.C. read with the Expl anation, where a
person on whomrape is conmtted is under 16 years of = age,
her consent is immterial and penetration is sufficient
to constitute the offence. In the present case, nere
absence of nmarks of violence on the person of the victim is
imaterial because, that would nerely suggest want of
voi | ent resi stance on her part whi ch is whol |'y
i nconsequential since she is under 16 years of age. [201G R
(3) In cases of sexual offences the prosecutrix is not
consi dered as an acconplice and her testinobny is not equated
with that of an acconplice in an offence. It is only as a
rule of prudence that courts normally Ilook for some
corroboration of her testimony so as to satisfy their
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conscience that she is telling the truth and that the person
accused of rape on her is not being falsely inplicated.

[ 202G H]

In the present case, the, testinmony of the victimby it-self
is inpressive enough to render it safe for sustaining the
appel l ant’ s conviction. Mreover, the rescue of the victim
from the appellant’s sugarcane field, her conplaint soon
thereafter to the prosecution wtnesses about the abduction
and the rape, the later recovery of sonme broken pieces of
bangles from the scene of occurrence, and the nedica

evidence, fully corroborate testinoney. [205A-D

Raneshwar V. State of Rajasthan, [1952], S.CR 177 and
Si dheswar Gangully v. State of West Bengal, A l.R 1958 S.C

143 fol | oned.

Janardan Tewari v. State of Bihar, [1971]] 3 S.CC 927
referred to.

JUDGMVENT:

CRI M NAL APPELLATE JURI SDICTION: Cr. A No. 232 of 1969.
198

Appeal by special |eave fromthe judgment and order dated
Novermber 28, 1968 of the Punjab & Haryana H gh Court at
Chandi garh, in Crimnal Appeal No. 633 of 1968.

Bal Rai Trika, N. S. Das Behl and Sat Pal ‘Arora, for the
appel | ant .

Har bans Singh and R 'N. Sachthey, for - the respondent.

The Judgrment of the Court was delivered by

DUA, J. This is an appeal by special |eave under Art. 136 of
the Constitution. The appellant GQurcharan Singh, his ser-
vant Shri  Sanjha Ram Dalip Singh, his wife  Snt. Surjit
Kaur and under the latter section to, rigorous inprisonnent
for four Sessions Judge, Kamal on charges under ss. 366, 368
and 376, Indian Penal Code. - @ircharan Singh, appellant,
wi th whom al one we are concerned inthis appeal was ' charged
with comm ssion of offences under ss. 366 and 376, |.P.C
The trial court acquitted Phullan and Surjit ~Kaur but
convi cted Gurcharan Si ngh, appellant, under ss. 366 and 376,
I.P.C. sentencing himunder the forner section to rigorous
i mprisonnment for three years and under the latter section to
rigorous inprisonnent for four years and fine of Rs. 200,
with further rigorous inprisonnent for six nonths in the

event of default in paynent of fine. The substantive
sent ences were to run concurrently. Sanj ha Ram was
convicted wunder s. 376, |.P.C. and sentenced to rigorous

i mprisonnment for four years and a fine of Rs. 200, wth
further rigorous inprisonment for six months in case of
default in paynent of fine. He was also convicted under s.
368,1.P.C. and sentenced to rigorous inprisonnent for two
years. The substantive sentences were to run concurrently.
Dalip Singh was convicted under s. 366, |[|.P.C\ and
sentenced to rigorous inprisonnent for three years and  fine
of Rs. 200 with further rigorous inprisonnent for six nonths
in the event of default.

On appeal a |earned single Judge of the Punjab and Haryana
H gh Court upheld these convictions and sentences.

The prosecution story, as upheld by both the |earned
Sessions Judge and the High Court, is that Smt. Par amaj it
Kaur (prosecutrix), a young girl under 16 years of age,
whose father Avtar Singh, had served in the Arny from 1947
to 1967 and was, according to the H gh Court, a nan of
neagre neans went out in the evening of Novenber 26, 1967 to
case herself. Wen she’ was returning home Surjit Kaur and
Phul I an nmet her and induced her to visit Dalip Singh's house
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so that she may be given nice clothes. On reaching Dalip
Singh’s house she was handed over to him By then it had
growmnm dark. Dalip Singh threatened her- with a knife and
asked her to acconpany him He took her

199

to the appellant’s baithak (sitting roon) closeby and after
handing her over to the appellant, Dalip Singh went away.
The appellant threatened Paranjit Kaur with a pistol and
took her to his fields outside the village and in the room
where his tube-well Machine was installed he conmitted rape
on her twice. After a couple of hours Sanjha Ram arrived
there. The appel | ant then went away | eaving Paranjit Kaur
in Sanjha Ramis custody. During the appellant’s absence
Sanjha Rain also committed rape on After sonetine the
appellant returned w.th a bedding and food for Paranjit
Kaur . But she declined to eat anything. The whole night
she was kept in that room where the appellant and Sanj ha Ram
both committed rape on her. On the following norning the
appellant ~ left her in the custody of Sanjha Ram with a
direction that sone customer should be found for her
Sanj ha Ram used to take Paranjit Kaur to the sugarcane field
during day time and bring her back to the room during the
ni ght. Sanjha raped her even in the sugarcane field.

In the neantinme, when Paranjit Kaur did not return home on
Novermber 26, 1967, her uncle, Shingara Singh, her father
Avtar Singh and sone others began searching for her in their
village and also in the other near by villages. Havi ng
failed in their search, first information report was | odged
on the norning of Novenber 29, 1967 by Shingara Singh
younger brother of Avtar Singh, with the “police station

Ladwa, about two miles away from village Nawarsi, where
Paramjit Kaur resided with her parents. The of f ence
nentioned in the F.I.R was under  ss.  363/366, |I.P.C

Suspicion was cast inthe F.I.R on Dalip Singh, his son
Trilok Singh, his wfe Surjit Kaur, Gurcharan Si ngh

appel lant and his wi fe because Paranjit Kaur used to go to
their house which was | ocated in the nei ghborhood. /'The sane
day viz : Novenber 29, Anokhi Singh (P.W 6) felt the
presence of some persons in Qurcharan Singh, appellant’s
sugarcane field which is near to his own sugarcane field and
conveyed this information to Col. Harnam Singh, (P.W 4).
Ther eupon Col. Harnam Singh, along with Jagjit Singh, G an
Si ngh, Rachpal Singh Chim, Rachhpal Singh Nagra, G an
Chand, Kishan Singh and Anokh Singh, the informant, went to
the sugarcane field of Gurcharan Singh, where, they saw
Paramjit Kaur and Sanjha Ram The latter tried to  escape,
but was secured. Paranjit Kaur narrated the whole story of
what had happened since the evening of Novermber 26, 1967.
Param it Kaur and Sanjha Ram were’ then taken to the police
station Ladwa. On the way they net S.1. Balwant Singh, who
was conming to village Nawarsi for investigation pursuant to
the information |odged by Shingara Singh, wuncle (if the
prosecutri Xx. The Sub-Tnspector, on neeting this ' party,
recorded the statement of the prosecutrix and of the other
Wi t nesses acconpanying her. Paranjit Kaur was got exanm ned
by
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| ady doctor K. Kaushalya, Medical Oficer, Cvil Hospital,
Karnal at about 7 p.m who found a tear on the posterior
mar gi n of her hymen which bled on exam nation. |In the |ady
doctor’s opinion rape had been commtted on her about three
or four days prior to the exam nation. In the doctor’s
opi ni on the healing process of the hymen was- going on. She
al so exanined her for finding her age. X-ray exam nation
for determ ning the age of the prosecutrix was al so taken by
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Dr. L. R Sardana, Radiologist in the same hospital.
According to both Dr. Sardana and Dr. Kaushalya the age of
the prosecutrix could be between 15 and 16 years. She, was
clearly under 16 years.

The prosecutrix appeared as P.W 3 and narrated the whole
story in a straightforward nmanner. She had off and on been
goi ng to the house of Qurcharan Singh, appellant, during the
| ast four or five years and al so borrowi ng odd articles from
the appellant’s wife. The appellant’s wife also used to pay
visits to Paranjit Kaur’s house. On the evening of Novenber
26 Paranjit Kaur who, like all young girls, was fond of nice
cl ot hes, was induced by Surjit Kaur, wife of Dalip Singh to
go with her to see new clothe. Surjit Kaur wanted to sel
those clothes. Thus induced the prosecutrix was taken to
Dalip Singh and handed over to him The prosecutrix had,
however, never been to the house of Sanjha Ram her cross-
exam nati on an attenpt was made on behalf of the accused to
elicit ~from her if there was any aninosity or litigation
between Dalip Singh on the one side and Shingara Singh and
Anokh Singh on the other but Paranjit Kaur expressed her
i gnorance _about, it. Shealso denied the suggestion that
she had gone out on. Novenber 26 of her own accord and had
herself returned hone on the 28th. She was cross-exani ned
at great length but ‘her credibility remained unshaken. Lady
doctor K. Kaushalya's statenent recorded in the committing
nmagi strate’s court was brought on the record of the Sessions
Court where she was also further examined and cross-
exam ned. Not hing was elicited to discredit her evidence.
Harnam Singh (P.W 4) who is a Sarpanch and a retired Lt.
Col onel fromthe Arny has deposed about the  circunstances,
in which at about 11.30 a.m on Novenber 29, 1967, he and
ot hers, when considering their future course of action and
plan for making further search for Paranjit Kaur, ' |earnt
from Anokh Singh about the presence of someone in the
sugarcane field of Gurcharan Singh and on going there found
Paranmjit Kaur and Sanjha Ram - The mai n chal |l enge on behalf
of the appellant has been that thi's Harnam Singh has enmty
with the appellant and that he has been instrunental in
falsely inplicating the appellant in this case.

As al ready observed, the two courts below have accepted the
prosecution version and convicted the appellant ~for both
of ferings viz : under ss. 366 and 376, |.P.C

201

In this Court the first objection raised on behalf ~of the
appel  ant agai nst his prosecution and conviction under s.
366, I.P.C. is that kidnaping and abduction of the
prosecutrix was. conplete as soon as she was induced by the
two | adies to acconpany them |In support of this subnission
reliance has been placed on a decision of the Bonmbay H gh
Court reported as State v. Gopichand(l). This decision is
whol Iy unhelpful to the appellant. According to this
decision, when a minor girl was kidnapped by A from the
| awf ul custody of her husband, her subsequent taking away by
B, who was no, party to the original kidnapping, from the
unl awful custody of A for illicit intercourse, does not
amount to Kkidnapping and Bis not guilty wunder s. 366.
Plainly the ratio of this decision has no application to the
case in hand. There is no question of any kidnapping from
the lawful custody in the present case, the real gravanen of
the offence here being that GQurcharan Singh, appellant,
i nduced the prosecutrix by threatening her with a pistol to
go with himto the roomin his fields where his tube-well
was fixed and there he conmmtted rape on her, Section 362,
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I.P.C., which defines abduction |ays down that whoever by
force conpels or by any deceitful means induces any person
to go, fromany place is said to abduct that person. The,
appellant’s case clearly falls wthin this definition

Ki dnappi ng from | awful guardi anship Wich offence was the
subj ect matter of discussion in Gopichand s case (supra) is
defined ins. 361, |I.P.C. and according to that definition
undoubt edly taking or enticing any mnor out of the keeping
of the [ awful guardian of such mnor conpletes the offence.
That is not the case before wus. The first challenge,
therefore, fails.

The counsel has then contended that there was no question of
the conmi ssion of rape in this case and for that purpose he

has tried to seek support fromthe nmedical evidence. We
consider it unnecessary to deal at length wth this
argunent, which, in face of the medical evidence and the

statenment of the prosecutrix, does not seemto possess any
merit, ~Me suggestion that, there being no marks of viol ence
on the private parts or elsewhere on the person of the
prosecutrix, there could be no offence of rape on her, is
whol Iy m sconcei ved. Rape has been defined in s. 375,
I.P.C., according to which a nan is said to commit " rape",
who, except in the-cases therein excepted, has sexua
intercourse wth a woman under circunstances falling under
any of the five descriptions stated therein. W need not
deal with all the descriptions. Suffice it to point _out
that where a person on whomrape is conmtted is wunder 16
years of age, even consent is immterial (vide fifthly of s.
375) and penetration iis sufficient to constitute the sexua
intercourse necessary to the offence of  rape (vide
expl ana-

(1) A 1.R 1961 Bom 282.

202
tion to s. 375.) No attenpt has been nmade on behal f of the
appellant to take his case out-of these provisions. No

ot her argument was addressed on the basis of the  nedica
evidence for <contending that there was no penetration
except, as already noted, that there were no ‘nmarks of
vi ol ence on the person of the prosecutrix. That is clearly
imaterial ’'because that would nerely suggest want of
vi ol ent resistance on the part of the prosecutrix, which .is
wholly I nconsequential when the prosecutrix is under 16
years of age. Absence of violent or stiff resistancein the
present case nay as well| suggest, hel pless surrender to the

i nevitable due to sheer tinidity. |In any event her consent
woul d not take the case out of the definition of rape. So
far as the age of the prosecutrix is concerned, it is

noteworthy that in the H gh Court her age was not questioned
at least by the counsel appearing for Dalip Singh as
expressly noticed in the inpugned judgnent. Even on behalf
of Gurcharan Singh, appellant, we do not find any “chall enge
to the age of the prosecutrix in the H gh Court. I'n any
event the High Court considered the evidence on the point
and believing the testinony of Tilak Raj (P.W 8), who is
the head master of the school in which the prosecutrix had
been studying, and the evidence of the nother of the
prosecutrix, cane to the conclusion that her date of birth-
was April 10, 1952 and, therefore, she was less than 16
years of age on the date of the occurrence. This conclusion
i S unquesti onabl e.

I ndeed, before us the conclusion of the High Court on the
age of the prosecutrix was not assail ed.

The point nost seriously canvassed in this Court on behalf
of the appellant was that the solitary statenment of the
prosecutrix wi thout corroboration in material particulars is
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not enough to sustain the conviction of the appellant. The
| ear ned counsel appearing for Gurcharan Singh contended that
Dalip Singh and Sanj ha Ram nay have rightly convi cted. But
so far as the appellant is concerned the evidence against
himis neither reliable nor sufficient for bringing hone to
him the offence of abduction and rape beyond reasonable

doubt. The basic question which, therefore. arises is as to
how far the testinmony of the prosecutrix before us can form
the basis of the appellant’s conviction. It is well-settled
that the prosecutrix cannot be considered as an acconplice
and, therefore, her-testinony cannot be equated with that of
an acconplice in an offence. As a rule of prudence,
however, court nornally l'ooks for sone corroboration of her
testinony so as to satisfy its conscience that she is
telling the truth and that the person accused of rape on her
has not been falsely inmplicated. The matter is not res
integra and this Court-has, on nore occasions than one,
consi dered and enunci ated the | egal position. In Ranmeshwar
v. State of Rajasthan(1l) this Court observed:

(1) [1952] S.C.R 377.

203

.1 L5

"Now a woman who has been raped is not an acconplice. | f
she was ravished she is-the victimof an outrage. If she
consented there is no. offence unless she is a married
worman, in which case questions of adultery may arise. But
adul tery presupposes consent and so is nott on the sane
footing as rape. In'the case of a girl who is below the age
of consent, her consent will not matter so far as the
offence of rape is .concerned, but if she  consented her
testinmony wll naturally be as suspect” as that of an

acconplice. So also in the case of unnatural offences. But
in all these cases a |arge volune of case law has grown up
which treats the evidence of the conpl ai nant sonewhat ' al ong
the same lines as acconplice evidence though often for
widely different reasons and the position now reached is
that the rule about corroboration has hardened into one of
I aw. But it is inportant to understand exactly ‘what the
rule is and what the expression 'hardened intoa rule of
[ aw means."
After referring to the well-known English decision in King
v. Baskerville(l) from which the, observations of Lord
Reading, the Lord Chief Justice of England, were, quoted
with approval, the lawin India was, stated to be exactly
the sane so far as the acconplices are concerned-and it was
observed that in case of sexual offences it could not be any
hi gher. The view taken by the H gh Court in that case that
as a matter of law no conviction w thout corroboration. was
possi bl e was di sapproved. The true rule, after
consi deration of decided cases is stated thus :
“In my opinion, the true rule is that-in every
case of this type the rule about the
advisability of corroboration shoul d be
present to the mnd of the judge. In a _jury
case he nust fell the jury of it and in a non-
jury case he nust show that it is present to
his mnd by indicating that in his judgnent.
But he shoul d al so poi nt out t hat
corroboration can be dispensed with if, in the
particul ar circunmstances of the case before
him either the jury, or, when there is no
jury, he hinself, is satisfied that it is safe
to do so. The rule, which according ,to the
cases has hardened into one of law, is not
that corroboration is essential before there
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can be a conviction but that the necessity of
corroboration, as a natter of prudence, except
where the circunstances nmake it safe to
di spense with it, must be present to the mind
of the judge, and in jury cases, must find
place in the charge, before a conviction
wi thout corroboration can be sustai ned. The
tender years of the child, coupled
(1) [1916] 2 K. B. 658.
204
with other circunstances appearing in the
case, such, for example as its deneanour
unli kelihood of tutoring and so forth, my
render corroboration unnecessary but that is a
guestion of fact in every case. The only rule
of lawis that this rule of prudence nust be
present to the mind of the judge or the jury
as” the case my be and be wunderstood and
appreciated by himor them There is no rule
of practice that there nust, in every case, be
corroboration before ~a conviction can be
allowed to stand."

Adverting to the nature and extent of corroboration required

when it is not considered safe to dispense wth it this

Court added
“I't would be inpossible, indeed it would be
dangerous to fornulatethe kind of evidence
whi ch should, or ~would, be regarded as
corroborati on. Its ~nature and ‘extent rust
necessarily vary with circunstances of each
case and also-according to the particular
ci rcunst ances of the of fence charged."

In Sidheswar Ganguly v. State of West Bengal (1) the decision

in. Ramashwar’s case (supra) was approved and it was ' added

that the nature of the corroborative evidence should be such

as to lend assurance that the evidence of the prosecutrix

can be safely acted upon.

In Janardan Tewari v. State of Bihar(2) it was observed
"We are satisfied that this girl was raped and
we have only to find out who the culprits
were. |In this connection, the law is that the
evi dence of the prosecutrix nmust be
corroborated in sone neasure to connect the
accused. Enough corroboration is available in
this case fromthe evidence of Bir Kumar who
gave the information to his grand nother
i medi ately after the incident ~and al so
deposed on oath in Court. Bir Kumar Singh is
a young boy aged 12 years and therefore, we
have to be cautious about accepting his testi-
nony. W have read his evidence. Bir @ Kumar
Singh was closely questioned to find out
whet her he understood nature of evidence, and
whet her he was capable of giving answers to
the questions put to him The Sessions Judge
was satisfied that Bir Kumar was a conpetent
witness and his statement struck us as being
rue."

(1) 1958 S.C. 143. (2) [1971] 3 S.C. C. 927.
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In the present case Paranjit Kaur stated to Hamam Singh

(P.W 4) as soon as he and his conpanions found her in the

appel l ant’ s sugarcane field as to how she had been abducted

andhow t he appellant and Sanjha Ram had committed rape on

her. She wept when she narrated the story. The recovery of
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the prosecutrix and Sanjha Ram from the appel l ant’s
sugarcane field, her conplaint to Harnam Singh and others
about the abduction and rape and the later recovery of

some broken pieces of banglesfrom the said field and the
nmedi cal evidence, in our opinion, fully corroborate the
testi nony of the prosecutrix whi ch even wi t hout
corroboration seens to us to be inpressive enough torender
it safe for sustaining the appellant’s conviction. Nothing
at all has been elicited from her lengthy cross-examn nation
by nmore than one defence counsel so as to shake her
credibility. Her statement suggesting slight exaggeration
with respect tothreats shown to her by Dalip Singh and

by the appel |l ant doesri ot affect the truth of her
testinony on the real material point.A conmmon vil | age
girl of less than 16 years’ that she is, due allowance

must be nade for the statenent elicited fromher incourt
during cross-examnation by counsel or the defence. Her
recovery virtually fromthe custody of Sanjha Ram has been
proved not only by Harnam Singh (P-Wl) but also by Pyara
Singh (P.W 5) and Anokh Singh (P.W 6) and we do not find
any cogent ground for doubting this part of the prosecution
case.

The appellant in his defence pleaded alibi. He raised
thisplea in his statement under s. 342, C. P.C. in the
trial court. In the commtnent court we do not find this
plea in his statenment’ under s. 342, Cr. P.C  where he stated
that he would nake a detailed statement in- the court of
sessions. He produced D.W 3, Shankar Dass, his cousin
br ot her (the appellant’s ~mother’s brother’s son)
According to this evidence marriage of Snt, |Iswari Devi,
sister of Sankar Dass was solemmi sed at Rohtak Novenber 24,
1967. Gurcharan Singh, according to this witness went to
Roht ak on Novenber 23. The narriage party arrived at Rohtak
on 24th and departed on the evening of 25th. The appell ant
is said to have stayed on there for the night of the 25t h.
On the 26th the appellant’s son whois stated to be nentally
deranged was to be examined by Dr. Vidya Sagar in the
Medi cal Col |l ege Hospital, Rohtak and the appellant is stated
to have returned to Rohtak on Novenber 27 w thout hi's son
being exam ned by Dr. Vidya Sagar who happened to be on
| eave. Me appellant’s son was, however, shown to-the doctor
by Shankar Dass on Novenmber 29, 1967. According to - the
trial court the appellant could easily have reached his
village on the evening of Novenber 26,-a view with which we
entirely agree. High Court also did not accept the plea of
alibi and, in our
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opinion, rightly. The appellant also pleaded that he was
i ncapable of having sexual intercourse but this plea was
belied by his nedical examination. Neither the trial /court

nor the Hgh Court accepted the plea. It “is al so
interesting to note that the appellant has not been
consistent in giving, his age on different occasions. In

his application dated August 27, 1963 to the police station

Ladwa, conpl ai ni ng agai nst Harnam Si ngh and others that  he
appr ehended danger at their hands, he gave out his age to be
between 30 and 32 years. According to this assertion in
1967 he woul d be about 36 years of age. In his certificate
of nedical exam nation, Ex. PC, dated 12th Decenber. 1967
his age is stated to be 45 years. |In his statenent under s.
342 he gave his age as 50 years. In the trial court he
stated under S. 342, C. P.C that he was unable to perform
sexual intercourse but this plea, as already observed

cannot be accepted in face of the result of his nedica

exam nati on. A faint-hearted suggestion was thrown by the
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appel lant’s counsel that it is inmpossible for a nedical man
to state whether a nman is capable of sexual intercourse

But this argunent was not seriously pursued and in our
opinion rightly.

On a consideration of the arguments addressed we have no
doubt that the appellant has been rightly convicted for both
the offences. So far as the question of sentence is

concerned it ha,,.-, to be borne in mnd that the appellant
is a Lunbardar of his village and has also officiated as
Sarpanch for sone tine. Keeping in view the responsible
position held by the appellant in our view the sentence
i mposed is by no nmeans unduly harsh. The appeal accordingly
fails and is disnmssed.  The appellant should surrender to
his bail bond to serve out the sentence.

V.P.S. Appeal dism ssed.
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