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ACT:

Evacuee Property-Declaration of share in joint Property-
Separation proceedings-Order vesting entire Property in
Custodi an-Legal ity of-Evacuee Interest (Separation) Act,
1951 (64 of 1951), s. 11

HEADNOTE

A Muslimdied | eaving sone property and several heirs. Sone
of the heirs becane evacuees and their 4/7th share/ in the
property was declared under s. 7 of the Admnistration of
Evacuee Property Act, 1950, to be evacuee property. Ther e-
after, proceedings were taken for the separation of the
interest of the evacuees, but as none of the clainmnts
appeared, the Conpetent O ficer passed an order under s.” |1
of the Evacuee Interest (Separation) Act, 1951, vesting the
entire property in the Custodian

Hel d, that the order vesting the entire property-in the Cus-

todian was illegal. The share of the evacuees had been
determned as 4/ 7ths and the Conpetent O ficer was only
required to separate it. Section Il could not vest in_ the

Cust odi an any property which was not evacuee property.”  This
section deals only with cases where the whole property has
been declared to be evacuee property and the claim is as
nortgagor or nortgagee or to an undivided share in the
property. In such cases in the absence of a claim having
been filed or having been filed and found unsustainable,
s. 1l vests the whole property in the Custodian

Ebr ahi m Aboobaker v. Tek Chand Dolwani, [1953] S.C.R 691
referred to.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petition No. 91 of 1956.

Petition wunder Art. 32 of the Constitution of India for
enforcenent of fundamental rights.

S. P. Sinha, Shaukat Hussain, E. Udayarathnamand S. S.
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Shukl a, for the petitioners.

N. S. Bindra, R H Dhebar and T. M Sen, for the
respondents Nos. 1 to 4.

1961. March 22. The Judgnent of the Court was delivered by
532

SARKAR, J.-One Abdul Hai died about 1943. He left certain
i movabl e properties. He had three wives and children by
each. One of his wives predeceased him On his death the
wives and children, surviving him succeeded” to these
properties in certain shares. One of the surviving w ves and
a daughter died subsequently.

It appears that the remaining wife of Abdul Hai and his six
children by her, went to Pakistan but the tinme when they did
so does not appear. It is not however disputed that they
had becone evacuees and their shares in the properties could
be properly decl ared evacuee property. A notice under s. 7
of the Administration of Evacuee Property Act, 1950 was in
fact issued for the purpose of declaring these persons
evacuees ‘and - their shares in the properties, evacuee
property.. Proceedi ngs were taken pursuant to the notice and
on August 14, 1952, an order was nade declaring the mgrants
evacuees and a 4/7th share in certain properties, evacuee
property as belonging to them Thereafter other proceedings
were taken under Evacuee Interest (Separation) Act, 1951,
and an order was nmade on March 23, 1954, under s. 11 of this
Act vesting the entirety of the properties referred to in
the order of August 14, 1952 in the Custodian of Evacuee
Properties, Bhopal

This petition under Art. 32 of the Constitution challenges
the validity of the orders of August 14, 1952, and March 23,
1954, as violating the petitioners’ fundamental right to
hold property, to wt, their shares  in the properties
covered by the orders. It is presented by the surviving
children of Abdul Hai by his two deceased wi ves, excepting
Abdul  Aziz. Abdul Aziz however has been made a respondent
to the petition but is not opposing it. It is not in
dispute that the petitioners and Abdul Aziz never becane
evacuees and are entitled to undivided shares in the
properties declared to have vested in the Custodian in their
entirety. The petition is opposed by the other  respondents,
nanmely, the GCovernnent of India and various officers

concerned with the Acts, and it wll be convenient to
descri be them al one as the respondents.
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The first question raised is as to the validity of the order
dated August 14, 1952, made under the Act of 1950. It is

said that the order is a nullity as the notice under s. 7 of
this Act on which it was based, was bad for the reason . that
it was issued to Abdul Aziz who was, admttedly, not an
evacuee. It seens to us that it is unnecessary to decide
this question for it is not a matter wth which the
petitioners are in any way concerned. The proceedi ngs under
that Act did not purport to affect their interest in the
properties and they cannot, therefore, challenge the order
made under it. Further, as we have earlier said, it is not
in dispute that the shares of the surviving wife of Abdu

Hai and her children in the properties could properly be
decl ared evacuee property under the Act since they had
m grated to Pakistan. The order of August 14, 1952, only
decl ared what purported to be their shares, to be evacuee
property. By such a declaration no right of the petitioners
is affected.

The second question rai sed concerns the order of March 23,
1954, nmade wunder the Act of 1951. This order vests the
entirety of certain properties left by Abdul Hai including
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the petitioners’ shares in them as evacuee property and,
therefore, clearly affects the petitioners. W think that
t he petitioners’ grievance against this order is of
substance and the order as it stands cannot be sustai ned.
This order was made under s. 11 of the Act of 1951. Thi s
Act was passed "to make special provisions for the
separation of the interests of evacuees fromthose of other
persons in property in which such other persons are also
interested": see the preanble to the Act. It <creates an
officer called the "Conpetent O ficer" for effecting such
separation. The disputed order was made by such an officer
Section 2(d) defines "conposite property", which, so far as
is material, is in these terns:

S. 2(d). "conposite property" neans any

property ~which, or any property in which, an

interest has been declared to be -evacuee

property or has vested in the Custodian under

the Administration of Evacuee Property Act,

1950 (XXXl of 1950) and-
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(1) in which the interest of the evacuee

consi sts of an undivided share in the property

held by himas a co-sharer or partner of any

ot her ‘person, not being an. evacuee; or

(ii)/ inwhich the interest of the evacuee is

subject' to nortgage in any form in favour of

a person, not being an _evacuee; or

(iii) in which the, interest of ‘a person, not

bei ng  an evacuee, i s subject to nortgage in

any formin favour of an evacuee; or.........

Section 2(bh) defines a "claint as follows:

S. 2(b): "daim neans the assertion by any

per-person, not being in -evacuee,  of any

right, title or interest in any property-

(i) as a co-sharer or partner of an evacuee

in the property; or

(ii) as a nortagagee of the interest of an

evacuee in the property; or

(iii) as a nortgagor. having nortgaged the

property or any interest thereinin favour of

an evacuee;...............
Section 6 authorises a Competent. Oficer to issue, "for
the purpose of determining or separating the evacuee
interest in a conposite property”, notices requiring persons
claimng interest in any conposite property, to submt their
clains to him Section 7 deals with the procedure, the form
and the time of making the clainms. Section 8 |ays down that

on receipt of a the Conpetent Oficer shall make an
enquiries in the manner provided and pass . an or der
determ ning the interest of the evacuee and the claimant in
the property. It, also provides that the order @ shal

contain, anong others, the follow ng particul ars:
(1) in any case where the evacuee and the claimant ire co-
sharers or partners, their respective shares in the property
and the noney val ue of such shares;
(2) in any case where the claimis nade by a nortgagor, the
amount due to the evacuee; and (3) in any case, where the
claimis made by a nortgage, the ampunt due under the claim
in accordance with the provisions of section 9.
535
Sub-section (2) of s. 8 is in these terns:
S. 8(2): Were the Custodian under the
Admi ni stration of Evacuee Property Act 1950
(XXXl of 1950), has deternined that t he
property in question or any interest therein
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is evacuee property, the decision of the
Custodian shall be binding on the conpetent
of ficer:
Provided that nothing contained in this sub-
section shall debar the conpetent officer from
determ ning the nortgage debt in respect of
such property or any interest therein or from
separating the interest of the evacuee from
that of the clainmant under section 10.
Cl ains by nortgagees over evacuee properties are dealt wth
by s. 9. Section 10 gives the Conpetent O ficer power to
separate the interests of the evacuee from those of the
cl ai mant . It provides ‘that the Conpetent Oficer "in
particular may:-(a) 1in the case of any claim of a co-
sharer......
(i) direct ~the custodian to pay to the
claimant the amount of noney assessed in
respect of his share in the conposite property
or deposit the same in a civil Court having
jurisdiction over such property and deliver
possession _of the property to the Custodian
and the claimant may withdraw the anmount in
deposit in the civil Court; or
(ii) - transfer the property to the claimnt on
paynment by himof the anpbunt of npbney assessed
in respect of the share of the evacuee in the
property; or
(iii) ' sell the property and distribute the
sal e ‘proceeds, thereof between the Custodian
and the claimantin proportionto the share of
the evacuee and of the claimant  in t he

property; or (iv) partition
y
according to shares of the evacuee and the
cl ai mant and deliver possession of the shares
allotted to the evacuee and the claimnt to
the Custodian and the cl ai mant respec-
tively;.........
Then comes s. 11 which, in certain circunstances, vests the
entire property in a Custodian. |t was under this section
that the order now being considered
536
was passed and it will be convenient to set it out |ater.
It is said on behalf of the respondents that notices under
s. 6 of the Act of 1951, both general and special,. the

latter addressed to the petitioners, asking for subm ssion
of claims in respect of the properties had been issued but
no claimwas submtted by any one. The |earned counsel for
the respondents produced a copy of one of such notices which
was in" the formset" out bel ow
"Subj ect:-105.10 acres agricultural land and one “house in
village Junapari Tahsil Berosia (4/7 share of Abdul ' Al eem
etc. evacuees)
To

Shri Abdul Aziz and his two brothers village Junapan
(Tahasi| Berosia).

FORM ' C
WHEREAS information has been received that you have an
interest in the conposite property described in the Schedul e
her et o annexed.
AND WHEREAS t he evacuee interest in the said property is to
be separated from other interests.
I, NOW hereby call upon you to submit your claimto nme in
the prescribed "formwi thin sixty days fromthe date of this
notice."

t he

propert
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Abdul Aleem nentioned in this notice is one of the children
of Abdul Rai who had evacuated to Pakistan.

The order that was passed by the Conpetent O ficer under s.
11 of the Act of 1951, on March 23, 1954, recited that
notices inviting clainms were issued but no clainms had been
submitted, and then concluded, "So it is proved that no
claimis filed deliberately though the individual notice has
been served by post under a postal certificate. The whole
Conposite property listed by Custodian shall vest free of
encunbrances and liabilities in the Custodian Bhopal Us 11
of the Evacuee Interest (Separation) Act 1951."

It is the validity of this order that is questioned by the
petitioners. They admt that they filed no clains but they
deny that any notice was served on them

537

and al so otherwi se challenge its validity. W do not think
it necessary to gointo the question of the validity of the
notice for it “seens to us that even if there was valid
notice, the order challenged cannot be uphel d.

The question is, was the order justified by s. Il of the Act
of 1951? That section so far as relevant reads thus:
S. 11(1).-Where in respect of any property,

noti ce under section 6 is issued but no claim
is filed or found to exist or where any claim
in respect of such property is found to exist
and the conmpetent officer  separates t he
evacuee interest therein under section 10, the
whol e 'property, or, asthe case may be, the
evacuee interest in the property  thus sepa-
rated shall vest in the Custodian free from

all encunbrances and liabilities ‘and any
paynent , transfer or  partition nmade or
ef fected under section 10, in satisfaction of
any claimin respect of the property shall be
a full and valid discharge of all clains in

respect of the property.
The respondents contend that the notice nmentioned’ in the
section having been issued and no claim pursuant thereto
having been filed, the whole property had to vest in the
Custodian and therefore the order of the Conpetent ~ O ficer
was valid. This contention seens to us to proceed- on a
m sreading of the section. Notices under s. 6 are issued
"for the purpose of determ ning or separating the evacuee
interest in a conposite property”. The object of the notice
can therefore be one or other of two things, nanely, for
deternmining the evacuee interest or for separating the
evacuee interest, in a conposite property. These are two
entirely different things and are so treated in the Act as
will appear fromthe definition of conposite property and
ss. 8, 9 and 10. The question of determning the evacuee
interest arises when the interest is either a nortgagor’'s or
nortgagee’s interest in property or an undivided share in
property t he extent of which is not known. The
determ nation is then nmade as provided in cls. (b), (c¢) —and
(d) of s. 8(1), ascertaining the quantum of the interest as
nor t gagor,
68
538
nort gagee or co-sharer, as the case may be. A question as
to separation of interest can arise, of course, only when

that interest is known. This is done under s. 10 of the
Act . A case of separation nay arise, for exanpl e, when
the evacuee is found to have a definite undivided share in
property.

Now, an evacuee may be found to have a definite undivided
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share as a result of enquiry under s. 8 of the Act of 1951
or under the order nade by the Custodian under a. 7 of the
Act of 1950. In the present case the Custodian had held
under s. 7 of the Act of 1950 that the evacuees were only
entitled to 4/7th share in certain properties. This will
appear fromthe notice under s. 6 of the Act of 1951 which
we have wearlier set out. Section 8(2) says that the
decl arati on by the Custodian under the Act of 1950 that any
interest in property is evacuee property shall be binding on
the Conpetent Oficer, but this shall not prevent him from
separating wunder s. 10, the interest of the evacuee from
that of the claimant. In the present case the notice was
expressly for the purpose of separation

We have to read s. 11 of the Act of 1951 in the light of the
precedi ng sections. W have also, in doing so, to renenber
that the object of the Act of 1951 is not to vest in the
Custodi an property which was not evacuee property but to
vest in himonly the evacuee interest in property after
determ ni ng or separating, as the case may be, that interest
fromthe interests of other persons.in the manner |aid down.
It has further to be renenbered that it has been held by
this Court that no property vests in the Custodian unless
proceedi ngs under s. 7 of the Act of 1950 had been taken
Ebr ahi m Aboobaker v. Tek Chand Dol wani " (1). Section 11
therefore cannot vest in the Custodian any property which
was not evacuee property; it cannot have the effect of
maki ng the entire property vest in the Custodi an as evacuee
property where the order under s. 7 of the Act of 1956 held
that a certain sharein it only was evacuee property. It
would follow that when s. 11 makes the whole property vest
in the Custodian in the absence of a claim

(1) [1953] S.CR 691
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havi ng been filed or such clai mhaving been filed but ' found
to be unsustainable, it deals with a case where the claimis
as nortgagor or nortgagee or to an undivided share in a
property where the order under s. 7 of the Act of 1950 has
declared the whole property to be evacuee property. If it
were not to be so read, then it would enable property
adnmittedly not belonging to an evacuee, to-vest ~in the

Cust odi an. Such coul d not have been the intention of the
Act and woul d be agai nst the decision of this Court earlier
referred to. The section therefore does not warrant the

order of March 23, 1954, which purported to vest the entire
properties in the Custodian though the Order under B. 7 of
the Act of 1950 found only a four seventh share therein to
be evacuee property.
W think it right to point out that it has not  been
contended on behalf of the respondent that the petition
was-.not mmintai nable. W have therefore not gone into that
aspect of the case and are not to be understood as having
decided any question as to the nmaintainability 'of the
petition.
In the result we get aside the order of March 23, 1954.
There wll be no order as to costs. This order wll not
however prevent proper steps being taken for the separation
of the evacuees’ interest in the properties fromthe rest in
accordance with the Act of 1951 or other provisions of |aw.
Petition all owed.
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