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ACT:

Industrial Disputes Act (14 of 1947), S. 2A Scope of -
Donestic Enquiry Jurisdiction of Labour Court in relation
to.

HEADNOTE

Section 2A of he Industrial Disputes Act, | 1947,
provides that where any enployer discharges, dism sses,
retrenches or otherwise termnates the service of an
i ndi vidual workman, any dispute (or difference between that
wor kman and his enployer connected with or arising out of
such discharges etc., shall be deenmed to be an industria
di spute notwi thstandi ng that no other workman -nor union is a
party to the dispute.

The respondent was a watchman in the factory of the
appel lant. He was dismssed fromservice on Jan. 7, 1964,
after holding a donestic enquiry wth respect to  an
i nci dent on the night of December 15, 1963.-1n June 1967 the
di spute regarding the dismissal of the respondent was
referred to the Labour Court. Directing him to be
reinstated, the Labour Court, held that:

(1) The charge agai nst the respondent was vague;

(2) The suspected dishonesty of the respondent in
connection with the appellant’s property did not constitute
any m sconduct either under Standing orders of the Conpany
or otherw se; and

(3) The donestic enquiry held was defective because,
the respondent produced a police constable as his w tness at
the time of the enquiry who expressed his inability to give
evi dence without the permission of his superiors and the
Enquiry officer took no steps for obtaining the necessary
perm ssion. The Labour court summoned and exami ned the
pol i ce constable and took his evidence into account.

In appeal to this Court, it was contended:

(1) That s. 2A cane into force only on Decenber 1, 1965
and as the disnmissal took place before that date the
reference of the dispute was bad; and

(2) That the finding of the Enquiry officer was based
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upon a fair enquiry and the Labour Court should not have
interfered with the finding.

Allowing the appeal to this Court on the second
contention,

N

HELD: (1) The est for the validity of a reference under
s. 10 is whether there was in existence a dispute on the day
the reference was nade. [124B (]

Juhiruddin v. Mdel MIls, Nagpur [1966] 1 L.L.J 430,
appli ed.

Nati onal Productivity Council v. S. N Kaul [1969] 11
L.L.J 186 and Shree CGopal Paper MIls Ltd. v. State of
Haryana, [1968] 1 Lab. I.C. 1259, approved.

P. Janardhana Shetty v. Union of India [1970] Il L.L.J.
738, over-rul ed.

(a) Section 2A provides in effect that what woul d not
be an industrial ~dispute as defined in s. 2 (k), as
interpreted by this® Court, 'wuld b deemed to be an
i ndustrial dispute “in certain circunstances. There is no
guestion ‘of ~ giving retrospective effect to that section in
maki ng the reference. VWen the section uses the words
"di scharges disnisses, retrenches etc.”" it does not dea
with the question as to when that was done but nerely refers
to a situation or state of affairs. [123B-D
120

(b) It is no objectionto this to say that. such an
interpretation would Ilead to an old dispute being reopened
after the | apse of many years, Every reference would be made
only sonetime after the dispute has arisen.' Even in this
case, if a |abour union or a group of worknen had sponsored
the case of the respondent, such a reference after |apse of
sone time would have been valid. Al that s. 2A has done is
that by legislative action such a dispute i's deemed to be an
i ndustrial dispute even where it is not sponsored by a
 abour union or a group of workmen. The only consideration
in such matters is whether there was or apprehended an
i ndustrial dispute when the reference was nade.

[ 123D 1248B]

(2) The charge is not vague. [121H]

(3) The facts set out show that the charge is one of an
attenpt to steal the appellant’s property and if proved, the
respondent, being a watchman, deserves dismissal. [121H
122A]

(4) Wen a workman is dismissed as a result of a
donestic enquiry the only power which the Labour Court has
is to consider whether the enquiry was proper and if it was
so, no further question arises. Findings properly recorded
at an enquiry fairly conducted are binding on parties unless
is showmn that such findings were perverse. It was not the
duty of the Enquiry officer to seek pernission of the
constable’s superiors and it was the respondent's duty to
have his w tnesses properly sumopned. The enquiry was fair
and the Labour Court had no right to exanmi ne the w tness on
behal f of the workman and based on that evidence to upset
the finding arrived at the donestic enquiry. [124D 15C

D.C.M v. Ludh Budh Singh [1972] 3 S.C.R 29. Worknen v.
Firestone Tyre & Rubber Co. [1973] 3 S.C. R 587 and Tata G
Co. Ltd. v. Its Workmen [1964] 7 S.C. R 555, referred to.

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1142 of
1969.

Appeal by special leave fromthe award dated the 8th
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Novermber 1968 of the Labour Court, Poona in Reference (I|DA)
No. 9 of 1967.

G. B Pai, O C  Mathur, DO C Shroff and O N
M shra, for the appellant.

S. C Manchanda and A. G Ratnaparkhi, for the
respondents.

The Judgrment of the Court was delivered by

ALAG RISWAM , J.-This is an appeal by special |eave
against the award of the Labour Court, Poona directing the
reinstatement of the respondent in the service of the
appel | ant conpany.

The respondent was a watchman in the factory of the
appel l ant at Chi nchwad, Poona. A donestic enquiry was held
against him in respect of an incident on the night of 15-16
Decenmber 1963 and following the enquiry he was dism ssed
fromservice on the 7th- January 1964. His appeal was
di sm ssed after a personal hearing by the appellate
aut hority. Section 2A of the Industrial Disputes Act came
into force on 1st Decenber 1965 and on 23rd June 1967 a
ref erence was nade by the Governnent of Mharashtra
regardi ng-the —disnmssal of the respondent to the Labour
Court, Poona and the Labour Court held that the donestic
enquiry held against the respondent was defective, that the
charges against the respondent had not  been made out and
directed himto be reinstated.

121

There were four charges franed agai nst the respondent
in the domes tic enquiry. They were:

(1) Suspected dishonesty in connection wth the
conmpany’s_property.

(2) Goss negligence in perfornmance of his
duti es.
(3) Disobedience of instructions given by the
superiors.
(4) Conmi ssion of an act subversi ve of
di sci pline.
For the purposes of this appeal ( it is not necessary to

consi der other charges than charge No. 1. The chargesheet is
rather a bit confused but the statenment of facts regarding
charge No. 1 is clear and there cannot be-any doubt or
confusion about it. The facts stated in the k chargesheet
are as follows:

"It is reported that while you were on dutyin the
and shift on Sunday the 15th Decenber, 1963 at about
10.30 P.M you left the guard roomand went into the
factory. Wiile returning from the factory you are
reported to have brought out with you a new Fl uroscent
Tube and to have kept it in the guard room
I mredi ately after this you are also reported to have
directed one of the two watchnmen on duty at that tine
to take a round with the tel-a-tel clock. It is further
reported that at about 11.20 P.M vyou renoved the
Fl uroscent Tube fromthe guard room and were carrying
it awmay out of the factory. At this stage you were
chal |l enged by the watchman, Shri M B. Shinde -and
consequently you brought back the tube and left it in
the guard room The Conmpany had, however, not received
any report in the matter from you.

You were, therefore, called up when you reported
for duty on 16th afternoon and were questioned in the
matter. When vyou were asked to submt your witten
report about the incident and about your failure to
report inmediately to your superiors you stated that
you will submit your report after consulting your
pl eader.
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The above nentioned facts and particularly your

unwi | I i ngness to submit witten report when called upon
to do so give rise to doubts about your integrity and
faithful ness both in regard to the security and

property belonging to the Conmpany for which you are

responsi ble while on duty as a person in charge of the

security of the Conpany."

The Labour Court took the view that the charge of
suspected di shonesty in connection with the conpany’s
property did not constitute any msconduct either wunder
Standing order 24 or otherwise and there fore no action
could be taken against the respondent on the basis of that
charge, and also that the chargesheet was vague. W can see
no vagueness in the chargesheet and on the basis of the
facts set out above there could be no doubt that the charge
is one of an attenpt to steal the
122
conpany’ s property. The respondent being a watchman the
chargeis a serious one and if it was held proved he
deserves ‘nothi ng short of dism ssal

The Labour Court was~ concerned only with the question
whet her the donestic enquiry held against the respondent was
a proper enquiry. It held that the enquiry was not a proper
one on the ground that the respondent had produced a police
constable as his witness at the time of  enquiry and this
wi tness expressed his inability to give evidence with out
the permission of his superiors, that it was clearly the
duty of the Inquiry officer to obtain the necessary
perm ssion and to help the respondent in the matter of his
defence, that the reluctance on the part of the Inquiry
officer to pursue the matter further is indicative of the
fact that he was not inclined to afford proper opportunity
to the respondent to defend hinself, that there was no
necessity for the respondent to apply again to the Inquiry
officer for obtaining the necessary perm ssion, that the
passi ve approach adopted by the Inquiry officer in the
matter had undoubtedly resulted in an opportunity to defend
hinsel f being denied and the inquiry wll therefore be
defective in this respect. It summoned and exanined the
police constable and taking his evidence also into account
held as foll ows .

"Then there is evidence on the record of the
inquiry to show that the relations of the second party
with the Security Janadar Shri David were strained. As
a matter of fact the evidence shows that the reports
fromthe watchmen started coming in at his instance
The proceedi ngs agai nst the second party started on the
report of Shri David. The said report and the reports
nmade by the other watchman and the second party are not
forthcomng though referred to in the record of the
inquiry. Then there is the glaring fact that very
anmbi guous al | egati ons and charges which do not. even
constitute any misconduct are rmade agai nst the second
party and in spite of the fact that the evidence in the
inquiry is too conflicting and vague the concerned
authorities have w thout affording proper opportunity
to defend found the second party guilty of the charges
levell ed against him On a careful reading of the
findings of the Inquiry officer, the Wrks Manager and
the Appellate Authority in the light of the recitals in
the charge-sheet it becones absolutely clear that they
have found himguilty wthout applying their mnd to
the facts and circunmstances of the case. Al these
factors raise a strong presunption that the renoval of
the second party was predetermned by the first party
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and that his dismssal is by way of victimzation. For
all the aforesaid reasons therefore the dism ssal of

the second party nust be held to be illegal and
i mproper There is nothing adverse the past against him
and he is therefore entitled to the relief of

reinstatement with back wages."

The first argunent on behalf of the appellant is that
the incident took place in Decenber 1963 and the order of
di smissal was made on the 7th of January 1964 and as section
2A of the Industrial D sputes
123
Act cane into force on 1-12-1965 the reference of this
di spute under section 10 of the Industrial Disputes Act read
with section 2A is bad It is argued that this will anount to
giving retrospective effect to the provisions of section 2A
W are not able to accept this contention Section 2Ais in
effect a definition section. It -provides in effect that what
woul d not  be an” industrial dispute as defined in section
2(k) as interpreted by this Court would be deened to be an
i ndustrial dispute in certain circunstances. As was pointed
out by this Court in Chemcals & Fibres of India Ltd v. D
G Bhoir & Os.(1) the definition could as well have been
made part of clause (k) of section 2 instead of being put in
as a separate section. There is therefore no question of
giving retrospective effect to that section in nmaking the
reference which resulted in the award under consideration
When the section uses the words  "where any enployer
di scharges, dism sses, retrenches or otherwise terninates
the services of an individual workman" it does not deal wth

the question as to when that was done. It refers to a
situation or a state of affairs. In other words where there
is a discharge, dismissal, retrenchment or ~termnation of

service otherwise the dispute relating to such discharge

di sm ssal, retrenchnent or termnation becones an industria

dispute. It is no objection to this to say that this
interpretation would lead to a situation where the disputes
woul d be reopened after the | apse of nany years and referred
for adjudication under section 10. The question of creation
of new rights by section 2A is also not very relevant. Even
before the introduction of section 2A-a dispute relating to
an individual workman coul d becone an-industrial di spute by
its being sponsored by a | abour union or a group of workmen.
Any reference under section 10 would be nade only sonetine
after the dispute itself has arisen. The only relevant
factor for consideration in making a reference under section
10 is whet her an i ndustrial dispute exi sts - or is
appr ehended. There cannot be any doubt that on the day the
reference was nmade in the present case an industrial dispute
as defined under s. 2A did exist. Nornmally the dispute
regardi ng an individual workman is not an industrial dispute
unless it is sponsored by the union to which he belongs or a
group of worknmen. The change made by section 2A is that in
certain cases such a dispute need not be so sponsored and it
will still be deemed an industrial dispute. Supposing in
this very case a labour union or a group of worknen had
sponsored the case of the respondent before the reference
was made, such a reference would have been valid. Al that
section 2A has done is that by legislative action such a
dispute is deened to be an industrial dispute even where it
is not sponsored by a |abour wunion or a group of workmen.
What a | abour union or a group of workmen can do the lawis
conpetent to do. The only question for consideration in
considering the validity of a reference is whether there was
or apprehended an industrial dispute when the reference was
made. If there was an industrial dispute or an industria
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di spute was apprehend. even though the facts giving rise to
that dispute m ght have arisen before the reference was nade
the reference would still be valid. It is to be borne in
m nd that every reference would be nmade only sone-
124
time after the dispute has arisen. |In Birla Brothers Ltd.
v. Mdak(1) it was pointed out that though the Industria
Di sputes Act came into force in 1947, reference of an
i ndustrial dispute based on the facts which arose before
that Act canme into forceis a valid reference. The same
reasoning would apply to a reference of a dispute falling
under section 2A even though the facts giving rise to that
di spute arose before that section came into force. The
decision in Birla Brothers case (supra) was approved by this
Court in its decision in Jahiruddin v. Mdel MIlls 13
Nagpur (2). These two decisions clearly establish that the
test for the validity of a reference under section 10 is
whet her - there was in existence a dispute on the day the
reference was ~ made and there was. no question of giving
retrospective effect to the Act. W find that is the view
taken by the Delhi Hgh Court” in- National Productivity
Council v. S. N Kaul (3) by the Punjab & Haryana Hi gh Court
in Shree Gopal MIls Ltd. v. The State of Haryana(4). The
view of the Hi gh Court of Mysore in P. Janardhana Shetty v.
Union of India(5) to the contrary is not correct

Coming now to /the other points in the case: the
decisions of this Court establish clearly that when a
workman is dismssed as a result of ‘a donestic enquiry the
only power which the Labour Court has is to consider whether
the enquiry was proper-and if it was so no further question
arises. If the enquiry was not proper the enmployer and the
enpl oyee had to be given an opportunity to  exanine their
witnesses. It is not the duty of the Enquiry officer in this
case to seek permission of the police constable s superiors.
It was the respondent’s duty to have himproperly summoned.
He did not even apply to the Enquiry officer requesting him
to seek the perm ssion of the police constable’s superiors.
It is therefore wong on the part of the Labour Court to
have held that the enquiry against the respondent was not a
proper enquiry. Once this conclusion is reached there was no
room for the sunmoning and examination of the police
constable by the Labour Court. The question regarding the
jurisdiction exercised by an Industrial Tribunal in respect
of a donestic enquiry held by the nanagenent against a
wor ker has been el aborately considered by this Court inits
decision in D.C M v. Ludh Budh Singh(6) and the principles
that energe out of the earlier decisions of this Court have
been set out in that decision. The decision of this Court in
Worknmen v. Firestone Tyre & Rubber Co.(7) also sets out the
principles that energe from the earlier decisions. In Tata
Ol MIls Co. Ltd. v. Its Wrknen(8) it was argued that
where the enployee is unable to | ead his evidence before the
donestic Tribunal for no fault of his own, an opportunity
should be given to himto Prove his case in proceedings
before the Industrial Tribunal. This Court held that this
contention was not well founded. It was pointed out that the
Enquiry officer gave the enpl oyee anple opportunity to |ead
his evidence and the enquiry had been fair. It was also
poi nted out that merely because the wi tnesses did not appear
125
to give evidence in support of the enployee’'s case it could
not be held that he should be allowed to | ead such evi dence
before the Industrial Tribunal and if such a plea was to be
upheld no donestic enquiry would be effective and in every
case the matter would have to be tried afresh by the
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Industrial Tribunal. It was pointed out that findings
properly recorded at the enquiries fairly conducted were
bi nding on the parties, wunless it was shown that the said
findings were perverse, or were not based on any evidence.
We are not able to agree with the Labour Court in this case
that the findings of the donestic enquiry arc either
perverse or not based on any evidence.

We therefore come to the conclusion that there was no
failure on the part of the Enquiry officer to give a
reasonabl e opportunity to the respondent workman, that the
enquiry was fair and the Labour Court had, therefore, no
right to examine the w.tness on behalf of the workman and
based on that evidence to upset the finding arrived at the
donestic enquiry. W also hold that the punishnent inposed
in the circunstances i s-one in which the Labour Court cannot
interfere. The result is that the appeal will have to be
al l owed and the award of the Labour Court set aside.

It, however, appears that ‘the respondent had attai ned
the age of 60 on 11-6-73 and even if he had been in service
he would " have re tired on that date. Under an interim order
made by this Court on 29-4-1969 the respondent has been paid
Rs. 200/- per nonth as part of the renuneration payable to
himtill the hearing  and final disposal of the appeal and
such payment has been nade upto-date. Even if the respondent
had succeeded in this appeal he would not have been entitled
to any paynent after 11-6-73. In viewof this appeal being
allowed and the award of the Labour Court being set aside
the respondent will have to repay the noney he had received
in, pursuance of the order of this Court. The appell ant has
agreed that it would not take any steps to recover fromthe

respondent the paynents already made to him There will be
no order as to costs.
V.P.S. Appeal al | owed.

126




