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BENCH
S. B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

MARKANDEY KATJU, J.

These appeal s have been filed agai nst the inpugned judgment
dated 23.12.2003 of ‘the Andhra Pradesh H gh Court in Wit Petition
Nos. 16719 and 18490 of 2003.

The respondents in this appeal had filed O As before the Andhra
Pradesh Adm nistrative Tribunal seeking a direction to the State
Covernment to extend the benefits of G O Ms. No.87, Finance &
Pl anning (FW Pen. 1) Departnent, dated 25.5.1998 to all the pensioners
irrespective of their date of retirenent and al so to conpensate the | oss
sustained by the applicants. 1t was contended therein that the pension
was cal cul ated on the basis of ten nonths average pay and the
petitioners have been getting the said pension ever since the date of
their retirement. However, the Government issued G O Ms. No.87
dated 25.5.1998 revising the fixation of pension on the basis of the |ast
drawn pay treating it as enolunents for the purpose of pension
Hence, it was contended that their pensions had to be re-fixed in terns
of G O Ms. No.87 dated 25.5.1998 and the sane shoul d be rel eased
fromthe date of their respective retirenents.. The Tribunal ‘by its order
hel d that though the pensioners are entitled for re-fixation of their
pension in terms of G O M. No.87 dated 25.5.1998 they were not
eligible for any arrears that accrued prior to 25.5.1998. The said order
was chal | enged by the State Governnent in the Wit Petitions.

The State Governnent contended that the revised fixation of
pensi on on the basis of |ast drawn pay was applicable to those
pensi oners who retired on or after 25.5.1998 and it cannot be nade
applicable to the persons who retired prior to that date and that the
CGovernment has power to fix a cut off date, which cannot be interfered
with by the Court. Learned counsel for the State Governnment referred
to several decisions of this Court in support of his contention

The High Court dismssed the wit petition of the State
Government and hel d that the pensioners who were already draw ng the
pensi ons cannot be denied the revision of pension on the basis of the
revised formula. Thus, the Hi gh Court upheld the order of the
Tribunal, including the direction that the pensioners cannot clai many
arrears froma date anterior date to the G O 25.5.1998. Aggri eved
this appeal has been filed.

We have heard the | earned counsel for the parties and perused the
various decisions cited before us.

A Constitution Bench of this Court in D.S. Nakara vs. Union of
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I ndia 1983(1) SCC 305 has held that the enpl oyees who retired before
conmng into operation of a pension schene were also entitled to the
benefit of the said pension schene.

However in V. Kasturi vs. Managing Director, State Bank of
I ndi a, Bombay and Anr 1998(8) SCC 30, the aforesaid decision was
di stingui shed, and it was held (vide paragraphs 22 and 23) that if an
enpl oyee was al ready getting some pension at the tine of his
retirement then he would beconme eligible to get enhanced pension, if
such enhancenment in the pension is nade by an anmendnment to the
pensi on schene subsequent to his retirenent. However, if the retired
enpl oyee was not getting any pension at all when he retired, he would
not be entitled to any pension if a pension schenme is introduced
subsequent to his retirenent.

Sone subsequent ‘deci sions of this Court seemto have struck a
di fferent note wherein it appears to have been held that even if a retired
enpl oyee was getting sonme pension at the tine of his retirenent, he
will not get the benefit of any enhancenent in the pension subsequent
to his retirenent vide T.N. Electricity Board vs. R Veerasany and
Os. 1999(3) SCC 414, State of West Bengal and Anr. vs. West
Bengal Govt. Pensioners’ Associations and Os. 2002(2) SCC 179.

In view of apparent-conflict in these decisions, we are of the
opi nion that the matter requires consideration by a |arger Bench of this
Court. Another point which requires consideration by a |arger Bench is
whet her any formal anmendnent to the A P.” Revi sed Pension Rul e,

1980 was necessary, consequent to issue of the orders issued in
G O Ms. No. 87, Finance, dated 25.5.1998, if the retired enpl oyees
wanted to get the benefit of the latter.

Let the papers of this case be filed before the Chief Justice for the
constitution of the | arger Bench




