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HEADNOTE

JUDGVENT:
ORDER

Special |leave granted. Heard the |earned counsel for
the parties.

This appeal is directed against the judgnment and order
dated July 11, 1995 rendered by the Madras H gh Court
di sposing of two Oiginal Side appeals. Facts leading to
this appeal and relevant for its disposal are as under

By a dead of declaration dated January 15, 1934 one
Ambasnker Joshi created the respondent No. 1-Trust in
relation to his three i movable properties, one of which is
house and ground No. 429 (new No. 162) —at Mnt Street,
Madras thereinafter referred to as the 'property’) for the
benefit or his poor relations and for other charitable and
pi ous purpose. As the trustees were finding in difficult to
carry out the purposes or the trust for ‘paucity or funds
they noved the H gh Court in 1979 for nodification of the
terns of the trust deed so as to enpower themto sell the
above properties. By its order dated Novermber 23, 1983 the
H gh Court granted such power subject to the condition that
it would be exercised only with the permi ssion of ‘the Court
and the concurrence of 3/4th on the total number of trustees
in office.

Armed with the above order the trustees invited offers
for purchase of the property and on receipt of some offers
sought permission of the High Court to sell the sane at the
hi ghest price offered which was granted on February 9, 1984.
However, inspite of the perm ssion so granted, the trustees
did not sell the property at the highest price offered,
which was Rs. 3,15,000/- till then, and instead thereof
invited, and received, fresh offers including one fromthe
respondent Nos. 10 to 15 (hereinafter referred to as the
"purchasers’) who are brothers and nenbers or a joint
famly, for Rs. 9,00,000/-. By a resolution dated Decenber
7, 1989 the trustees accepted the offer of the purchasers
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and entered into a formal agreenent for sale with them on
Decenmber 15, 1989, after receiving a sumof Rs. 1,50,000/-
an earnest noney. Then on January 15, 1990, the trustees
applied for the clearance certificate required under the
I ncome Tax Act for sale of the property. A week thereafter -
on January 23, 1990 to be precise the appellants herein sent
a latter to the trustees which reads as under

"By an order dated 9th February,

1984 in Application No. 68 of 1984

in CS. NO 530 of 530 of 1979 on

the Original side of the Hi gh Court

at Madras His Lordship M. Justice

Sangottuvel an was pleased to permt

the trust, the applicant in the

above Application to . sell t he

i movabl e property to-together with

the superstructure therein bearing

door ‘No. 162 (old No. 420), Mnt

Street, Madras - 79 at the highest

price of fered.

As offers were not called for- by

one publication inthe press for

which we were waiting so far, we

are now offering for the said

property t oget her with the

superstructure, fittings and

fixtures, being door No. 162 (new)

Mnt Street, Madras 79 a sum of Rs.

14, 20, 000/ - (Rupees Fourteen Lakhs

and Twenty thousand only) which

price i s negotiable.

We have been in occupation of the

said pronises for over a half

century running a Hotel I|ndustry, a

portion thereof being occupied for

our personal residential purposes,

paying rent to the Trust regularly

and without default during al

these years. Since we are keenly

interested in the property we

therefore request you to consider

the offer, which is negotiable

favorably. Kindly acknow edge and

et us have a favorable reply at

the earliest.

Thanki ng you."

In acknow edgi ng the above letter the trustees
intimated the appellants, by letter dated February 26, 1990,
that their offer to purchase the property for’  Rs.
14, 20,000/ -, would be placed before the neeting of the
trustees and the decision taken would be comunicated to
them and accordingly, asked themto wait for the result of
the meeting.

Thereafter on March 16, 1990 the Trust through the
managi ng trustee, filed an applicationin the H gh Court
(Application No. 1660 of 1990) seeking perm ssion to sel
the property to the purchasers for Rs. 9,00,000/- as,
according to them it was the highest offer, and to execute
and register the necessary deed of sale.

By an order dated March 29, 1990 a | earned Judge of the
Hi gh Court granted the perm ssion sought for and directed
the trustees to invest the sale proceeds, in such manner as
the Majority of them m ght deemfit and proper., Pursuant to
the said order said deeds were executed in favour of the
purchasers on April 12, 1990 and all the tenants of the
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property , including the appellants, were intimated of such
sal e.

Thereafter on July 3, 1990 the appellants sent a
notice, through their Advocate, to the Trust, the trustees
and the purchasers alleging that they had played a fraud on
the Court, the Registration Departnment and the income-tax
Depart ment when they declared that the property fetched a
hi ghest offer of Rs. 9,00,000/- as its price, in that, they
suppressed the fact that they (the appellants) had offered
to purchased the property for Rs. 14,20,000/-. It was
further alleged that the purchasers were aware of their
offer as they were inforned of the sane through one of them
(respondent No. 11). The  appellants gave out that in case
the property was not saidto themat the price offered by
themon or before July 10, 1990 they would not only taken
action to set aside the said but |odge conplaints with the
regi stration and incone tax departnents and also nove the
Hi gh Court for taking action against the Trust for filing

false affidavit. [In their separate replies thereto, the
respondent deni ed the all egati ons nade by the appellant; and
the purchasers stated in their reply, inter alia, as
fol | ows:

"Qur client nade enquiries with the
trustees wth regard to your
statenment that your client had
offered to buy the property for
Rs. 14, 20,000/- by his latter dated
23rd January '1990. Qur client had
i ssued the letter, he did not
evince any interest in finalizing
the transaction not did he take any
further st eps for ef fecting
purchase. It is also stated by the
Vendors (trustees) that your client
had sought conpl et es vacant
possessi on and stipul ated other
conditions making it clear that he
was not keen on buying the property
but only wanted to stop any sale of
the property so that he could
continue in the premses as a
tenant. Your «client is occupying
the promises on a nomnal rent and
he was al ways i nterested in
continuing in the prenmises on the
same terns.
Qur client further states that
the trustees had infornmed himthat
your client had clainmed fromthem
sone to vacate the prenises, which
the trustees and declined. After
our client purchased the property
when t he demanded vacant
possessi on, your client again
demanded paynment of Rs, 2 Ilacs
which was refused by our client,
who threatened to take | egal action
by evicting himfromthe prem ses."
In view of the stand so taken by the respondents, the
appel l ants filed an application on July 28, 1990 (being No.
801 of 1990) for setting aside the order pernmitting the sale
in favour of the purchasers. In the application they stated,
inder alia, as follows:-

"The first Respondent ought to have

informed this Hon' bl e Court rmy
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of fer of Rs. 14, 20, 000/ - as

ot herwi se the Hon’ble Court would

not have permitted for the sale for

Rs, 9,00,000/-. Qbviously a fraud

had been conmitted and rai se

af fidavit has been filed to

m sconduct this Hon' ble Court.

Respondents 10 to 15 were quite

aware or ny offer nuch before the

filing of the application and they

have col luded with respondents 1 to

9 in knocking away the Schedul e

property for Rs. 9,00, 000/-."

In contesting the application the nmmnaging trustee
filed a counter affidavit detailing the facts leading to the
passing of the order  pernitting the said of the property
(which we have noticed earlier). He categorically denied
that there was any fraud or collusion with the purchasers
and asserted that the trustees had acted bona fide. In their
counter affidavit the purchasers clained that they were bona
find purchasers and they had no know edge what soever of the
al l eged offer made by the appellant. Besi des, they
reiterated the standtaken by them in their reply to the
notice of the appellants dated July 3, 1990. Wile the
application for setting aside the 'sale was awaiting
di sposal, the appellants filed a further affidavit on
January 19, 1994 offering to pay a total sum of Rs.
19, 40, 000/ - for purchasing the property.

After hearing the parties and taking into consideration
all facts, including the above offer, the  |earned Judge
allowed the application principally on the ground that the
trustees had played fraud on Court by not ~disclosing the
hi ghest offer of the applicants (the appellants herein) and
colluding with the purchasers and passed the follow ng
order:

"That on receiving a sum of  Rs.

19, 40, 000/ - (Rupees Ni neteen | akhs,

and forty thousand only ) the Ist

Respondent herein, do execute - and

regi ster and sale deed in respect

of the property nore fully set out

in the Schedul e hereto in favour of

the Applicants herein;

That from and out of the said sale

consi deration t he earlier
Pur chaser s/ Respondents 11 to 15
herein, shall be paid a sumof Rs.

9, 00, 000/ - (Rupees Nine |akhs only)

together with the cost of the stanp

papers and the Registration charges

and that the bal ance amount shal

be appropriated for the Trust; and

That the Respondents 1 to 8 herein

(the trustees) do pay that cost of

Rs. 10,000/- (Rupees ten thousand

only) to the Respondents 11 to 15

herein, and the said costs shall be

borne by them personally and not

out of the Trust Fund."

Aggri eved by the above order the trust and the
purchasers preferred two separate appeal s before the
Di vi sion Bench (' Bench’ for short) which were allowed and
the order of the Ilearned Single Judge was set aside. In
setting aside the order the Bench held that the finding or
the |l earned Judge that the pernission to sold the property
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was obtained by fraud was patently wong and the the offer
of the appellants was not a bona fide one. It further held
that the purchasers had bona fide purchased the property for
value without notice of the offer of the appellants dated
January 23, 1990. Wth the above findings and, in view or an
affidavit filed by the purchasers before it expressing their
willingness to pay Rs. 19, 40,000/- for the before the Single
Judge the bench passed the follow ng order

"Consequently, we direct Respondent

10 to 15 to pay a sum or Rs.

10, 40,000/ - being the difference

between the anount al ready padi by

them as sal e price for the

properties and the ~sum of Rs.

19, 40, 000/ -. The _said anount shal

be paid to the trust on or before

30. 9. 1995.

Wth the above directions, the

appeal s are allowed. The order of

the " learned Singl e Judge dated

2.2.1995 is set asi de. The

Applicant shall pay the costs of

the appellants in each appeal, the

counsel’s fee is fixed at Rs.

5,00/-."

Having heard the Ilearned counsel for parties and
carefully perused the entire materials on record we are
unable to sustain the inpugned order. Admittedly, in their
application filed on March 10, 1990, seeking permission to
sell the property the trustees-did not disclose the offer
made by the appellants on January 23, 1990 and, as already
noti ced, such non-disclosure pronpted the Single Judge to
conclude that the respondents practised fraud upon the
Court. The Bench, on the order hand, held that failure on
the part of the trustees to make a reference to the offer of
the appel |l ants whil e seeking perm ssion of the Court to sel
the property did not anpbunt to (fraud on their part. It
appears that in arriving at the above concl usion, 'the Bench
relied upon the following statements nade in the counter
affidavit filed by the trustees in opposing the application
of the appellants for setting aside the sale as, according
to the Bench, those statenments were not —controverted by
filing a reply thereto:

"However, since an offer was

nmade by the Applications, t he

Trustees discussed the matter. |In

the course of the discussion, it

was made known to the Applicants

that the sale of the property would

be as is where is condition and the

Applicants that the sale of the

property would be as is where is

condition and the Applicants were

required to confirmthat the offer

woul d be for sale without vacant

possessi on. The Applicants prom sed

to cone back, but never responded

thereafter. The Applicants did not

follow up the matter further and it

was very evident from the conduct

of the Applicant that they were

only trying to protract the matter

and put for in the agreed sale to

Seshmal Jain and five others.

| state that the Applicants
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were aware of the offer of Seshma

Jain and five others and the

agreenment entered into with them

The attenpt of the Applicants was

only to shortage the said proposed

sal e. The Applicants were occupying

substantial portion of the property

for a nominal rent of Rs. 275/- and

they had succeeded in their attenpt

at preventing the sale of the

property for the post so many

years. Even after obtaining the

Court perm ssion in 1984, they were

able to prevent the sal e by

di ssuadi ng intending pur chasers.

They nmerely wanted to continue in

the property paying a nommnal rent,

which woul d° be -possible ‘only if

they continued to own the property.

| state that the  Applicants

were -aware of every ~step that was

bei ng taken towards the sale of the

property.

Adverting to para 7, state

that at the time the Application

was made to this Hon ble Court,

there was not valid offer by the

Applicants as al | eged. The

Appl i cants had rmade an offer on the

23rd January, 1990, but had wanted

vacant possession. —Since that was

not possible, they had not pursued

the offer, it was evident fromthe

conduct of the Applicants that they

were not serious about the alleged

of fer made on 23rd January 1990.

The trustees have acted bona fide.

| stoutly deny the avernent that a

fraud was committed or a false

affidavit filed as alleged by the

Applicants nor was this Hon ble

Court msdirected."

(enphasi s suppl i ed)

In our considered view the above approach of the Bench
in dealing with the matter was patently wong for instead of
deciding the noot question as to whether the trustees had
suppressed the offer of the appellants while seeking
perm ssion of the High Court to sell the property. and
thereby commtted fraud upon the Court, the Bench went on to
deci de whether the appellants’ offer was a bona fide one
necessitating its disclosure and answered the sane in the
negative accepting the belated ... and, as the discussion to
followw Il indicate the specious plea put forth by the
trustees in that regard while contesting the application of
the appellants for setting aside the sale. As has been
already noticed as early as on January 23, 1990 the
appel lants had made the offer to purchase the property and
inreplying thereto by their letter dated February 26, 1990
the trustees not only stated that the offer would be pl aced
before the neeting of the trustees but also intimted the
appel l ants that they would be informed of the decision
Surprisingly, however, instead of infornming the appellants
about the decision, if any, taken as pronised, the trustees
filed wthin a fortnight or their above reply the
application seeking permssion to sell the property wherein
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they did not disclose the appellants’ offer and on the
contrary stated, inter alia, as foll ows:

"The applicant states that by

t he

Order dated 9th February 1984, this

Hon’ ble Court had pernitted

t he

Trustees to sell the schedul e
property at the highest price

of fered. The Applicant is advi

sed

and believe the same to be true
that in view of the order of this
Hon’ ble Court, it would in order
for the Trust to sell the property
at the af oresai d ' highest offer
recei ved. However, the Applicant by
way of abundant caution has been

advised to approach this Hon’

court to pray for~ and obtain

bl e
a

specific perm ssion for the sale of

the 'schedul e property at
af or'esai d hi ghest of fer of
9, 00, 000/~

t he
Rs.

The Applicant states that apart

from calling for of fers,
Trust ees have made  enquiries

t he
and

have been duly satisfied t hat

taking into account the nature
condition of the buil ding,
nunber of tenants occupying
building and ‘the fact that
property is sought to be sold
"as is where is" condition a

and
the
the
t he

in
ong

with the tenants w thout vacant

possessi on being given to
purchaser, the price offered

the
is

reasonable. The trust —have also
applied for an Income-tax C earance

Certificate as a pre-condition to
the said and the i ncone. tax
authorities have, after due
enquiries, issued a Certificate
under enquiries, i ssued a

Certificate under Section 230-A of

the incone tax Act.
The applicant states that if

t he

property is not sold at the highest

offer now received, it would
difficult to secure ot her

be
or

further offers for the property,
which is deteriorating day by day.
Considering the neagre return from

the property, it would not be

the interests of the trust

retain the property as such.”
(enphasi s suppl

in
to

ed)

The assertion nmde by the trustees in the above quoted
passage that in spite of their best efforts they could not
get any offer above Rs. 9,00, 000/-, which obviously referred

to the offer made by the purchasers,
and untrue; and, there cannot be any

was patently incorrect
manner of doubt that by

maki ng those incorrect and untrue statements they persuaded
the Court to grant pernmissionto sell the property for a
price of Rs. 9,00,000/-. If really the trustees were acting

bona fide in dealing wth property

to first disclose the offer of the

it was expected of them
appel l ants and then

pl aced their inability to accept the same detailing the
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reasons therefore instead or so doing not only they
suppressed that offer but asserted in no uncertain terns
that the highest offer received by them was from the
purchasers and that it would be difficult to secure other or
further offers for the property. The Bench however did not
consi der the above facts and ci rcumst ance, whi ch
unm st akably indicated the oblique designs of the trustees,
froma proper perspective and proceeded to upset the finding
or the Single Judge on the tenuous ground that their failure
to disclose the appellants’ offer was justified as it was
not a bona fide one. It is pertinent to point out here that
the trustees raised the issue regardi ng the bonafides of the
appel l ants’ offer only in support of their inability to
accept the sane and not in justification of their non
di scl osure as held by the Bench

Equal ly unjustified was the Bench in concluding that
the offer of the appellant was not a bona fide one, relying
sol el y .upon certain statenents nmade by the trustees in their
counter affidavit (quoted earlier) as according to the Bench
they were not controverted through a rejoinder. Even it we
proceed on the basis that ~those statenents renained
uncontroverted still they cannot be relied upon as they do
not stand the test or probability and were clearly made as
on after thought. According to the trustees’ version made
therein they discussed about the offer of the appellants and
then made it known to them (the appellants) that the
condition’; and therefore they asked the  appellants to
confirmthat the offer would be for sale wthout vacant
possessi on but the appellants did not respond though they
had prom sed to cone back. Certain other averments have al so
been nade therein to contend that the appellants were not
serious about the offer. No correspondence much |ess
cont enpor aneous record, nor any other material was produced
before the Court in support of the above claimnade in the
counter affidavit. At the risk of repetition, it may be
recal l ed that they would di scuss about their offer and asked
themto wait for their decision. Instead of keeping 'to their
prom se of conmunicating their decision they noved 't he Court
a few days later where they took a dianetrically opposite
stand. It is evident therefore that there was no basis
what soever for the trustees to contend, and for that matter
the Bench to rely wupon only the bald statenent of the
trustees to hold that the appellants were not serious about
their offer.

For the foregoing discussion it nust-be held that the
trustees obtained the permission to sell the property to the
purchasers practising fraud upon the Court and in view of
the follow ng observation of this Court in S. P.
Chengal varaya Nai du vs. Jagannath [(1994) 4 SCC ]

"It is the settled proposition of

[ aw that a judgnent or decree

obtained by playing fraud on the

court is anullity and non est in

the eyes or I aw. Such a

j udgrment/ decree - by the first

court or by the highest court has

to be treated as a nullity by every

court, whet her superi or or
inferior, it can be challenged in
any court even in collatera

proceedi ngs. "
the question whether the purchasers purchased the property
bona fide subsequent to the permi ssion so granted w thout
notice of the appellants’ offer is immterial in this
appeal. W therefore allow this appeal, set aside the
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i mpugned order and keeping in view the fact that both the
appel l ants and the purchasers subsequently offered to
purchase the property for Rs. 19,40,000/-, remt the nmatter
to the Division Bench of the High Court to call for fresh
offers from them which, needl ess to say, shall not be |ess
than the above ampunt the grant permission to sell the sane
at the higher offer received on such terns as |aw and equity
may denmand. The appellants shall be entitled to costs of
this appeal from the trustees which we assess at Rs.
10, 000/ -.




