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PETI TI ONER
KAVALA BAKSHI

Vs.

RESPONDENT:
KHAI RATI LAL

DATE OF JUDGVENT: 30/ 03/ 2000

BENCH
S. N. Phukan, S.S. M Quadri

JUDGVENT:

SYED. SHAH MOHAMVED QUADRI ,J.

Thi s appeal of |andl ady, by special |eave, is directed
agai nst the order of the H gh Court of Delhi in C R No.1002
of 1996 dated Novenber 28, 1996. This case had a chequered

career. The present controversy is an off-shoot of the
earlier litigation between the parties. To appreciate the
guestion involved inthis case, it"will be necessary to set

out briefly the facts giving rise to this appeal. On March
2, 1960, the respondent who is a tailor, occupied  prem ses
No. 26, Faiz Bazar, Darya Ganj, Delhi (hereinafter referred
to as the suit prenmises) of H S Sharna, the father of the

appel | ant . The said Sharma and the respondent entered into
an arrangerment pursuant to which he executed a docunent,
Ext.P-1, on March 28, 1960 (Ext.P-1, however, bears the date
June 28, 1960), purporting to(join as Manager of the
tailoring business said to be of H.S. Sharma, which 'was being
carried on in the suit premises. The said arrangenent could
not continue for long. On June 10, 1966, the said Sharma
filed a suit «claimng mandatory injunction against the
respondent on the ground that he was a licensee in the suit
premses in the capacity of Manager, which having been
terminated he had no right to remain there and that he  be
directed to renpve hinself fromthe prem ses and further to

restrain him from entering into the suit  prenises. The
respondent contested the suit denying that ~he was a
i censee. He pl eaded that he was carrying on his tailoring
business therein as a tenant on a nonthly rent of Rs.30/-.
Ext.P-1, it was alleged, was executed to circunvent the

provisions of the Delhi Rent Control Act, 1958 (for ' short
the Act) and that it was not a valid docunent. The Tria

Court accepted the case of H. S. Sharma and decreed the suit,
as prayed for, on Decenber 21, 1974. The respondent went in
appeal before the learned District Judge who reversed the
decree of the Trial Court believing the case set up by the
respondent that he was a tenant of the suit prem ses on a
nmonthly rent of Rs.30/-. Challenging the judgment of the
| earned District Judge dated April 16, 1979, Rajinder Kunmar
Sharma son of H'S. Sharma filed R S. A No.29 of 1980 in the
Hi gh Court of Delhi. The finding of the Appellate Court
that the said Sharma was the | andl ord and the respondent was
the tenant, was upheld but the quantum of rent payable by
the respondent was nodified to Rs.140/- by the H gh Court on
Septenmber 5, 1991. |In the neanwhile, the said Sharma died
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| eaving the appellant and her brother Rajinder Kumar Sharnma
as his legal representatives. The appellant clains title to
the suit premises on the basis of a famly settlenment. On
August 19, 1992 the appellant issued notice to t he
respondent demanding rent for the period from March 28, 1960
to July 28, 1992 anpunting to Rs.54,320/-. The respondent
paid rent for the period of three years prior to 1.9.1992
and disowned his liability to pay arrears for the earlier
period. The appellant filed petition under Section 14(1)(a)
of the Act for eviction of the respondent from the suit
prem ses for non-paynment of arrears of rent for the said
period in the court of the Additional Rent Controller

Del hi . The respondent pleaded that the arrears of rent for
the period of three years i mediately preceding the demand
notice dated August 19, 1992 were paid by him to the
appel | ant ; with regard to the rest of the period, it was
pl eaded, that thearrears were not legally recoverable. By
its order dated Septenber 4, 1996, the Additional Rent
Controller disnmssed the petition holding that as the
respondent ~had paid arrears of rent at the rate of Rs. 140/-
per nonth_ for the period of three years imediately
preceding the demand notice and the arrears of rent for the
rest of the period was not legally recoverable, there was no
cause of action for the appellant to file the petition

Agai nst the said order dated Septenber 4,1996, the appell ant
filed C. R No.1002 of 1996 in the H gh Court of Del hi, which

was di smssed on November 28, 1996. 1t is the correctness
of that order of the Hi gh Court that is canvassed in this
appeal . Ms. Rachna ' Joshi |ssar, learned counsel appearing

for the appellant, strenuously argued that for the first
time the rent of the suit prem ses @Rs. 140/ - per nonth was
determ ned by the Hi gh Court on Septenber 5, 1991 so earlier
to that judgnment the appellant could not have clainmed the
rent as such the rent legally payable would be the arrears
from March 28, 1960, the date of Ext.P-1, but not for a
period of three years prior to the date of the said judgnent
of the H gh Court. The Additional Rent Controller and the
Hi gh Court, submtted the | earned counsel, erred i'n holding
the arrears of rent fromthe date of Ext.P-1 till Septenber
1989 to be barred by Iimtation. M. Sudhir Chandra, |earned
seni or counsel appearing for the respondent, contended that
the cause of action for recovering the rent accrued to late
Sharma each nonth after March 1960 when the rent ~becane
payable and that once the period of Ilimtation started
running it would not stop, therefore, the claimfor recovery
of rent from March 28, 1960 till Septenber 1, 1989 was
barred by limtation and as such not legally recoverable;
the learned Additional Rent Controller and the H gh Court
conmitted no error in lawin dismssing the petition of the
appel l ant. The short question that arises for consideration
in this appeal is : what is the nmeaning of the expression
l egally recoverable arrears of rent in Section 14(1)(a) of
the Act? It will be useful to refer to Section 14(1)(a)
here 14. Protection of tenant against eviction - (1)
Notwi t hstanding anything to the contrary contained in -any
other law or contract, no order or decree for the recovery
of possession of any prem ses shall be made by any court or
Controller in favour of the I andl ord agai nst a tenant

Provided that the Controller may, on an application
nmade to himin the prescribed nanner, nake an order for the
recovery of possession of the prem ses on one or nore of the
foll owi ng grounds only, namely

(a) that the tenant has neither paid nor tendered the
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whole of the arrears of the rent legally recoverable from
him within two nonths of the date on which a notice of
demand for the arrears of rent has been served on him by the
landlord in the manner provided in Section 106 of the
Transfer of Property Act, 1882 (4 of 1882).

A perusal of the provision shows that it postul ates
nmaking an order of eviction by any Court/Controller in
favour of the landlord and agai nst a tenant for non-paynent
of arrears of rent legally recoverable within two nonths of
the service of notice of denmand, claimng the arrears of
rent, on the tenant by the landlord. It may be pointed out
that if the claimof the appellant for recovery of arrears
of rent was not enforceable in a court of law for having
becomre barred by limtation, the anobunt ceases to be
legally recoverable.” Here the appellant will be entitled
to recover only that much of the arrears of rent for which
she can sue in a court of law | For recovery of arrears of
rent Article 52 of the Indian Linmitation Act prescribes a
period of three years fromthe date the arrears becone due.
Now, the question is narrowed down to this : when did the
rent of the suit prem ses becone due? In the absence of any
contract to the contrary the rent of a building payable
monthly w Il becone due at the end of each nonth. Ms.Issar
did not join issue/on that. She, however, vehenently argued
that before the determ nation of the rent by the H gh Court
in the Second Appeal at the rate of Rs.140/- per nonth, the
appel I ant coul d not have recovered any rent; ‘therefore, the
rent of the suit premses fromthe comencenent of the
tenancy becane due only on the date of the judgment of the
Hi gh Court. She relied on the decision of the Privy Counci
in Rangayya Appa Rao vs. Bobba Sriramulu & Ors.  [27 ILR
Madras 143]. That was a case where the | andhol ders granted
a patta of agricultural land to the tenant at a particular
rate of rent. But Section 7 of the Madras Rent Recovery
Act, 1865 enacted, inter alia, that no suit brought and no
| egal proceedings taken to enforce the terns of a  tenancy
shall be sustainable in a civil court unless pattas and
muchi | kas have been exchanged or patta has been tendered
whi ch the tenant was bound to accept, or unless both parties
had agreed to dispense with such docunent. |If a patta was
tendered and the tenant refused to accept it, the |andhol der
had the option to proceed in a sunmary suit before the
Col l ector for the acceptance of the patta. In such a suit,
it was for the Collector to settle the ternms of tenancy
including the rent in accordance with the principles laid
down in the Act. An appeal was provided  from the
Coll ectors decision to the Cvil Court. It was on those
facts the Privy Council held that it was necessary for/ the
| andhol der to take proceedings under the said Act to have
the proper rate of rent ascertained, so the period of
[imtation in a suit for arrears of rent would run fromthe
date of the final decree determning the rent, and not from
the close of the fasli year for which the rent was payable.
The |learned counsel sought to derive support from the
judgrment of the Delhi H gh Court in Ram Sarup & Anr. Vs.
Snt.Raj Dulari [AIR 1974 Delhi 23]. |In that case during the
pendency of the proceedings for eviction of the tenant, the
court fixed the interimrent at the rate less than the
contracted rent. The eviction petition was dismssed in
defaul t. Thereafter, the Ilandlord claimed the anount
representing the difference in the contractual rent and the
interim rent fixed by the court. It was held by the High
Court that so long as the interimorder was in force the
| andl or d could not have recovered the rent at t he
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contractual rate, therefore, the cause of action to recover
the arrears of rent arose on the termination of the
pr oceedi ngs. The ot her decisions of the H gh Courts cited
by the | earned counsel also laid down the sane principle and
it is futile to multiply the decisions here. Lear ned
counsel also cited the judgnment of this Court in Minoona
Khatun & Anr. Vs. State of UP. & Anr. [1980 (3) SCR
676] . That case related to claimof arrears of salary. A
CGovernment enpl oyee was disnissed fromservice. After his
reinstatement, he did not receive his salary and while in
service he died. In the suit filed by his | ega

representatives for the recovery of the arrears of salary,
the Trial Court held that the enployee was entitled to his
pay for the period in question. The decree of the Tria

Court was confirmed by the Appellate Court but the High
Court found that the claimwas barred by limtation, though
it wupheld the findings that the enployee was illegally
prevented from discharging his duty. On appeal to this
court it/ is heldthat where an enployee is dismissed or
renoved. from service and is reinstated either by the
appointing authority or by virtue of the order of disnissa

or removal being set aside bya civil (conpetent) court, the
starting point of limtation will be the date when the right
has actually accrued. Such a right accrues on the date of

the reinstatement/ by the appointing authority; where no
suit is filed or the date of the decree if a suit is filed
and decreed. And till that stage is reached the right to
recover arrears of  salary does not accrue at all as no
guestion of suing for the arrears of salary will arise. It
may be pointed out that in Rangayya Appa Raos case (supra),

the right to recover the rent did not accrue till the rent

was determ ned by the Collector. So also in the case of Ram
Sarup & Anr (supra), the right to recover the difference of
rent stood suspended during the pendency of the proceedi ngs
by virtue of the order of the court, so the right did not
accrue till the proceedings term nat ed. In the |ast
mentioned case on his dismissal fromservice the Governnent
enpl oyee lost the right to claimthe salary and’ that he
becamre entitled to claimsalary only after the order of
termnation of his services was set aside by this court.
Those cases are clearly distinguishable from the instant
case. A distinction nmust be drawn between cases in which by
virtue of an order of the court a right accrues to a party
to the |lis, and cases in which the court nerely lays bare
the truth well within the know edge of the parties. In the
fornmer category the cases referred to above fall and in the
latter cases of the kind of the instant case fall. VWhat
happened here is that the parties actually entered into a
transaction of tenancy but canoufl aged the relationship of
landl ord and tenant by executing a docunent purporting to
create a relationship of enployer and enployee and in the
[itigation that ensued between the parties the court had to
di scern the truth and declare the real position in which the
parties stood to one another. Such a declaration by the
court relates back to the date on which the parties entered
into the arrangenent/agreenent under which the suit prenises
was put in possession of the respondent. It is true that in
this case during the operation of the judgnment of the tria

court, holding that the respondent is a trespasser, the
appel l ant coul d not have clained any rent till the sane was
set aside by the appellate court holding that the respondent
was a tenant of the suit prem ses which was confirned by the
Hi gh Court in Second Appeal on Septenmber 5, 1991. But that
was the making of the appellants father hinself in the

earlier round of litigation. This case presents a good
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exanple of how an arrangenent made to circunmvent the
provi sions of the Act to deprive the respondent of his |ega
ri ghts thereunder rebounded to di sable the appellant of what
she could otherwise be legally entitled to. Here the cause
of action has accrued to the appellants father to claimthe
rent fromthe respondent fromthe inception of the tenancy
on the basis of the true state of affairs which they
canouf | aged but which was finally discovered and decl ared by

the court. 1In the result, we hold that the judgnent of the
Hi gh Court, wunder appeal, does not suffer from any
illegality. The appeal is without any merit and it 1is

accordingly dismssed. There shall be no order as to costs.




